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:
INITIAL DECISION
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Christopher P. Pell
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INTRODUCTION



Philadelphia Gas Works terminated the complainant’s gas service on January 21, 2015 for meter tampering/theft of service.  Complainant subsequently filed a formal Complaint.  This Initial Decision sustains the complainant’s Complaint and orders Philadelphia Gas Works to restore her gas service because there is insufficient evidence in the record to demonstrate that the complainant tampered with her meter. 
HISTORY OF THE PROCEEDING
On March 16, 2015, Ruth Mathieu-Alce
 (complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (PGW or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant placed a check-mark in the box marked “other” and wrote in “I would like a review of the charges.”  

On April 14, 2015, respondent filed an Answer indicating that, while responding to complainant’s call regarding a gas odor at the service address on January 21, 2015, PGW found a magnet attached to Meter No. 1806935.  Respondent further indicated that the PGW technician shut the gas off with multiple locking devices, and that the complainant was subsequently billed $6,928.81 for bypass usage.  



By Hearing Notice dated May 1, 2015, a hearing was scheduled for June 23, 2015 at 10:00 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on May 6, 2015.  The Prehearing Order directed the parties to comply with various procedural requirements and also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that she is entitled to the relief requested in the Complaint.



The hearing convened as scheduled on June 23, 2015.  Complainant appeared pro se and testified.  Complainant also presented the testimony of her husband, Jean Daniel Alce.  Respondent appeared and was represented by Laureto Farinas, Esq., who presented the testimony of Wendy Vacca, a Senior Customer Review Officer, and Timothy P. Sullivan, PGW’s Superintendent of Revenue Protection.  Respondent offered six exhibits (PGW Exhs. 1 through 6) which were all admitted into evidence.  



The record in this case consists of a 55-page transcript and six exhibits.  The record closed on July 27, 2015, when I received the transcript of the hearing.

FINDINGS OF FACT

1. The complainant in this case is Ruth Mathieu-Alce.  

2. The respondent in this proceeding is Philadelphia Gas Works.  
3. Complainant resides at 5114 Mebus St., Philadelphia, PA (service address).  Tr. 7.
4. Complainant lives at the service address with her husband.  Tr. 17, 19-20.

5. The service address is a two-story home with four bedrooms and one bathroom.  Tr. 13.

6. The only gas appliance at the service address is a gas heater.  Tr. 12.

7. The complainant uses her house heater during the winter months and sets her thermostat within a range of 65 degrees to 80 degrees.  Tr. 13.

8. On January 21, 2015, the complainant contacted PGW to report a gas odor at the service address.  Tr. 10, 36; PGW Exh. 1.

9. On January 21, 2015, a PGW Technician went to the service address to inspect the reported gas odor.  Tr. 10, 36; PGW Exh. 1. 

10. While investigating the reported gas odor, the PGW technician discovered that a Precision Regulated DC Power Supply box had been placed directly on top of the complainant’s gas meter.  PGW Exh. 6.

11. The complainant’s husband was responsible for placing the Precision Regulated DC Power Supply box on top of her gas meter.  Tr. 18, 20.

12. Prior to January 21, 2015, the last index reading on the Automated Meter Reading (AMR) device on the complainant’s meter was from December 18, 2014 at index level 1640.  PGW Exh. 2.

13. On January 21, 2015, the PGW Technician noted that the complainant’s meter had a manual gas usage read of 6551 ccfs.  PGW Exh. 1.
14. The PGW Technician shut off the complainant’s gas service.  Tr. 10-11, 49; PGW Exh. 1.
15. The PGW Technician removed the complainant’s meter and locked off the gas line with locking plugs.  PGW Exh. 1.

16. The PGW Technician confiscated the complainant’s Precision Regulated DC Power Supply box.  Tr. 23.

17. On January 22, 2015, PGW billed the complainant $6,928.81 for 4911 ccfs of previously unbilled usage.  Tr. 11-12, 39; PGW Exhs. 1 & 2.
18. PGW also advised the complainant that, in order to have her gas service restored, she must pay the previously unbilled balance in full, a reconnection fee of $123.23 and a security deposit of $380.00.  Tr. 43; PGW Exh. 1.

19. On June 9, 2015, PGW completed a test of the complainant’s gas meter and determined that the manual meter was providing accurate readings.  Tr. 42; PGW Exh. 4.

20. As of the date of the hearing, the complainant’s gas service was still off.  Tr. 16.

DISCUSSION
The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa.Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

During the hearing, the complainant denied tampering with her meter, which is located in her basement.  The complainant argued that since she did not cause this usage discrepancy, she should be eligible for reduced restoration terms. 

The complainant’s husband testified that the device he placed on top of the gas meter was only a booster box for a TV signal.  Complainant’s husband denied that the device contained a magnet and further denied that it would have had any effect on the gas meter readings.  However, complainant’s husband was not able to actually demonstrate that the device does not contain a magnet because the PGW technician confiscated it on January 21, 2015.
In response to the complainant’s and her husband’s testimony, PGW Witness Timothy B. Sullivan, Superintendent of Revenue Protection, testified that the device found on the complainant’s meter would have had the effect of slowing down or stopping the Automated Meter Reading (AMR) device from providing accurate meter readings.  Mr. Sullivan further testified that, although the AMR device on the complainant’s meter may have been compromised by the Precision Regulated DC Power Supply box, the manual meter inside the meter continued to accurately record her gas usage.  
In addition to Mr. Sullivan’s testimony, PGW Witness Wendy Vacca testified that low or zero usage registered on the complainant’s meter during several winter seasons despite the high heating degree days during those periods.  Ms. Vacca further testified that the complainant’s meter was tested, and that the tests demonstrated that the manual meter readings on her meter were accurate.

Commission regulations regarding immediate termination of service at 52 Pa.Code § 56.98(a)(3) provide in pertinent part that “[a] public utility may immediately terminate service for any of the following actions by the customer . . . [t]ampering with meters or other public utility equipment.”    

Although Mr. Sullivan offered testimony to demonstrate how a magnet placed on top of a meter can slow down or stop an AMR from providing accurate meter readings, he could not demonstrate with certainty that the Precision Regulated DC Power Supply box found on top of the complainant’s meter contained a magnet.  In response to PGW Counsel’s questions regarding the device, Mr. Sullivan testified as follows:
Mr. Farinas:
Can you tell us what that is?

Mr. Sullivan:
It looks like – it’s called a DC Power Supply.  It shouldn’t be on top of the meter.

Mr. Farinas:
Does this have a magnet in it?

Mr. Sullivan:
To my knowledge these do have magnets in them.

Mr. Farinas:
Why would you believe that this does have a magnet in it?

Mr. Sullivan:
Anything that is an AC conversion – like for instance, a transformer, where you’re taking high voltage to low voltage or you’re producing voltage usually have magnets.

Tr. 45-46.  Mr. Sullivan further testified that he did not personally inspect the Precision Regulated DC Power Supply box that was placed on top of the complainant’s meter.  Tr. 50.  Moreover, the device was not presented during the hearing to demonstrate that it actually contained a magnet.

While it is clear, based upon the complainant’s account history and her own testimony that she uses her heater during the winter, that something caused interference with the AMR device on her meter, it is not clear that the interference was caused by the Precision Regulated DC Power Supply box the PGW technician found on top of her meter.  Mr. Sullivan established that a magnet placed on an AMR will cause the AMR to either slow down or stop completely.  However, Mr. Sullivan testified that he did not personally inspect the device found on the complainant’s meter.  Mr. Sullivan testified only that it is his understanding that such a device usually contains a magnet.  Moreover, PGW did not present the testimony of the technician who determined that the power supply box contained a magnet or caused magnetic interference, nor did PGW present the power supply box during the hearing to demonstrate that it actually contained a magnet.  PGW did not produce or attempt to produce either the PGW technician’s testimony or the power supply box that he confiscated from the Complainant’s home.  Had PGW produced this evidence, PGW could have shown conclusively whether the power supply box actually contained a magnet.  PGW’s failure to produce this evidence is proof, through negative inference, that the Complainant’s husband’s contention that the power supply box does not contain a magnet is correct.

Since PGW was unable to demonstrate that the power supply box found on top of the complainant’s gas meter actually contained a magnet or caused magnetic interference that disrupted the AMR device on her meter, I cannot conclude that the complainant tampered with her meter, or that PGW had grounds to immediately terminate her service on January 21, 2015 for meter tampering.  Accordingly, the complainant’s Complaint is sustained.  PGW is directed to restore the complainant’s gas service within one day of a final Commission order in this matter.  
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.  66 Pa.C.S.A. § 701.
2. Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.  66 Pa.C.S.A. § 332(a).
3. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704. 
4. A public utility may immediately terminate service when a customer tampers with meters or other public utility equipment.  52 Pa.Code § 56.98(a)(3).

5. Complainant sustained her burden of demonstrating that she is entitled to have her gas service restored because there is insufficient evidence in the record to show that she tampered with her meter.  
ORDER



THEREFORE, 



IT IS ORDERED:
1. That the Complaint of Ruth Mathieu-Alce against Philadelphia Gas Works at Docket No. F-2015-2473661 is sustained; 
2. That Philadelphia Gas Works must restore the complainant’s gas service at the service address within one day of a final Commission order in this matter; 
3. That Philadelphia Gas works must remove the reconnection fees and security deposit from the complainant’s account; and 
4. That the record at Docket No. F-2015-2473661 be marked closed.

Date:
  October 19, 2015     

/s/







Christopher P. Pell


Administrative Law Judge

� 	The complainant’s name was originally misspelled in the caption at this docket as Ruth Mathieu-Alec.  The correct spelling of the complainant’s name, Ruth Mathieu-Alce, will be used throughout this Initial Decision.


� 	A negative inference may be drawn when a party fails to produce evidence within its peculiar control and possession.  See Tremaine v. H.K. Mulford Co., 317 Pa. 97, 176 A.2d 212 (1935); Wilson v. Pennsylvania Railroad Company, 421 Pa. 419, 210 A.2d 666 (1966); and Glover v. Com., Norristown State Hospital, 90 Pa. Commw. 58, 494 A.2d 39 (1985). 
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