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Before the
PENNSYLVANIA PUBLIC UTILITY COMMISSION

OHMHIOVIEW INFRASTRUCTURE, INC,, Docket No. C-20066233
C-20066236
Complainant,
V.

DUQUESNE LIGHT COMPANY
Respondent.

GROVETON HOUSING
PARTNERSHIP, LP,

Complainant,
V.

DUQUESNLE LIGHT COMPANY

Respondent.

EXCEPTIONS OF OHIOVIEW INFRASTRUCTURE, INC.
AND GROVETON HOUSING PARTNERSHIP, LP - COMPLAINANTS

Complainants Ohioview Infrastructure, Inc. (hereinafter “Ohioview
Infrastructure™) and Groveton Housing Village Partnership LP (the *Partnership™) hereby file the
following exceptions (o the April 27, 2007 Initiid Decision and Order issucd by the
Administrative Law Judge (the “ALIT), Hon. Michael AL Nemee. See Exhibit A (the “Initial
Decision™).

[ INTRODUCTION

Rule 13.2 of its Tarif1 requires Respondent Duquesne Light Company
{*Duguesne Light™) to pay tor the costs of installing underground clectric facilitics for “New
Residential Developments.” The issue in this consolidated action is whether two newly
constructed aftordable housing communitics, Pleasant Ridge and Groveton Village, qualify as

I
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New Residential Developments under Rule 13.2. Because the developments are completely
“new” in every substantive respect, they satisfy Rule 13.2°s requirements.  Both communities
were constructed on cleared, newly subdivided ground, utterly devoid of infrastructure, streets,
or buildings. These communities are thus indistinguishable from new residential communities
built on former farmland. The only difference is that these communities were butlt on reclaimed
land -- property that had previously been oceupied by public housing.

Despite the different ownership and the unquestionably new residential quality of
the developments, the ALJ wrongly concluded that the developers should be solely responsible
for the costs of installation of the underground clectrical facilitics. To support this conclusion,
the ALJ has adopted a limitation of the term “New Residential Development™ that would
disquality any such development il at one time, an overhead clectric supply hine, existed at the
site. This position ignores Pennsylvania land use law and, signiticantly, the PUC’s own
requirement that new residential developments include underground clectric lines, Sce 52

"a.Code § 57.81.

1L BACKGROUND
A, The Partices
Ohioview Infrastructure, Inc., 18 a corporation located at 230 Wyoming Avenue,
Kingston, Pennsyivamia, [8704. In 2003, Ohioview Inlrastructure was tormed for the purpose of

- - . _ o . N . .
constructing Pleasanmt Ridge in Stowe Township, Pennsylvania.” Groveton Partnership ts a

" Ralph A. Falbo, the Chairman and CEOQ of Ralph A, Falbo, Inc, (“Falbo, inc.”) testified regarding the partnership
structures of Ohioview Infrastructure and Groveton Village partnerships. Froat V1017, As he explained, Falbo,
Ine, is a partner in Pennrose Falbo, Tnc. and Pennrose Falbo and the Allegheny County Housing Authority are co-
genural pariers in both Ohioview Infrasiucture, Ine, and Groveton Village Partnership, Tr.oat 1343, Although the

i~
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partnership located at 230 Wyoming Avenue, Kingston, Pennsylvania, 18704. Like Ohioview
Infrastructure, the Partnership is a land developer and was formed in 2000 tor the purposc of
developing Groveton Village in Robinson Township, Pennsylvania. Duquesne Light is a public
utility located at 411 Seventh Avenue, Pittsburgh, Pennsylvania 15219 and is the clectric utility
with the exclusive right to provide electric service to Pleasant Ridge and Groveton Village.
B. The Subject Properties

1. Pleasant Ridge

Pleasant Ridge was conslructed on the site of 30.64 acres of tand formerly
occupicd by a housing development known as Ohioview Acres.? The United States War
Department constructed Ohioview Acres during World War I o serve as temporary worker
housing. Tr. at 35.1.-56.1. Aficr the war, the Allegheny County Housing Authority (the
“Authority™) acquired Ohioview Acres from the federal government and used it for Jow income
housing, subject o the supervision and regulations of the United States Department of Housing
and Urban Development ("HUD™). Ohioview Acres consisted of 250 units of barracks-style
housing, constructed on concrete slabs, Seg, c.g., Exhibits SA-5H (pictures of Ohtoview Acres).
These barracks were arrayed along two cul-de-sac streets known as Jeflerson Drive and Potomac

PDrive. Sce Exhibit T (Existing Conditions Plan).

Authority is a general partner, tts ownership interest is nominal, comprising only [% of the parinerships. Tr. a1
112.20-113.1.

 As explained below, Pleasant Ridge also included land acquired from an adjacent property o permit the vacation
and relocaton of Jefferson Drive. The total cost of the project was $45,000.000 ~ $50.000.000. Tr. a1 69.8.

lad
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2. Groveton Village

The United States War Department also constructed Groveton Village on an
cleven-acre site to serve as temporary worker housing during World War 11, "Tr. at 55.1.-56.1. As
with Ohioview Acres, the Authority acquired Groveton Village after the war for low income
housing subject to HUD regulations. Groveton Village consisted of cinder-block, barrack-style
housing constructed along strects known as Village Drive, School Street, and Court Place. Sce
Exhibit 7 (pictures of old Groveton Village) and Exhibit 19 (Groveton Village Survey of
Property). Before they were demolished, the Authority entirely owned and managed both

Groveton Village and Ohioview Acres. Tr. at 45.25-40.7.

3. Conditions at Ohioview Acres and Groveton Village

Walter MacFann, the Authority’s Dircctor of Real Estate, explained that by the
late 19907s, both Groveton Village and Ohioview Acres were plagued with severe social
problems, including concentration ot poverty, high unemployment, vandalism, periodic
shootings, drug trafticking, and gang activity. The crime problems were exacerbated by the
developments® lack of “delensible space,” 1.¢c. space providing a sense ol “ownership™ 1o the
residents and aiding in crime prevention. Tr.at 415, In addition, the developments had
structural problems, and lacked public transportation and other amenities, such as air
conditioning, and social services to address problems within the community. I'r.at 40.21-41.4.
Morcover, the developments were not handicapped-aceessible and lacked stdewalks that
complicd with the Americans With Disabilitics Act. Accordingly, the developments suftered
[rom “huge vacancy™ rates, below S0% ol capacity, because even the “poorest ol the poor™ chose
1o live clsewhere. Tr. 42.15-42,25. As a result of these foregoing problems, the developments

were declared to be obsolete in the 1990s. Tr. at 64.9-14,
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4. Regulations restricting the Authority’s ability to address the problems

with Ohioview Acres and Groveton Village

Prior to 1993, the United States Department of Housing and Urban Development

(“HUD™) regulations restricted the Authority’s ability to address the problems associated with

Ohioview Acres and Groveton Village. Under HUD's pre-1993 regulations, the Authority could

engage in piccemcal rehabilitation of public housing, but could not undertake the wholesale

structural changes necessary 1o address the deep-scated social problems endemic to

developments such as Groveton Village and Ohioview Acres. Tr. at 44.11. As Mr. MacFann

testified:

Prior to that the authority was not allowed to do anything different
than basically fix what was there, meaning you couldn’t change the
unit size, couldn't make a bedroom, couldn't add more bedrooms to
a unit, you couldn't take bedrooms away.

Q. This was by virtue of HUD regulations?

A. By HUD regulations. Tearing down o unit was practically
impossible because of one for one replacement, meaning that you
had to build the unit fivst prior to tearing down. That was part ot
the regulations. So that was really what we were able to do. We
weren't able to change a lot of the density problems. We weren't
able to improve services to the community, meaning bus
transportation, and stop the isolation.

Tr. 44.11-24. Morcover, Mr, MactFann explaied that HUD regulations restricted the

Authority’s ability 1o simply abandon the developments and start over tin a new location, Tr, at

obsolete and riddied with social, physicat, and structural problems, HUD regulations restricted

the Authority’s ability to provide a comprehensive solution.
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a. The creation of Hope VI and related state programs.

In 1993, faced with the nationwide failure of housing developments such as
Ohioview Acres and Groveton Village, Congress and HUD implemented regulations designed to
“change the face of public housing.” The new regulations were adopted under a program known
as Flope VI, As Mr. Macfann explained:

Congress appointed a commission to study the problems in public

housing and to identily an opportunity to change the face of public

housing. Through that a program was developed called the Hope

Vi Program, and Hope V1 in some cases morphed into a mixed

financing development, as is the case of the Groveton Village. But

through this wc established partnerships with both other forms of

government, meaning local government, county government, state

government, and also brought in public or private enterprises into
the mix.

N 5 3 . i . .

Iroat 4387 Mindy Turbov, an expert on Hope VI developments and attordable housing,”
testified that the Flope VI program was designed to “end public housing as we know it.” Tr. at
98.12-17. Ms. Turbov identilicd three critical components to the changes in FIUD policy made

to implement this change.

(1) Private ownership and management
First, Ms. Turbov explained, private sector development, ownership, and
management of Hope VI developments was critical to obtaining funding and restoring

accountability to public housing:

3 . . S e .
Hope VI is an acronym Tor Housing Opponunitics for People Everywherc,

N e Y= - - . . . -
Ms. Turbov was the ofticial at FIUD responsible Tor creating the Hope VI program and is currently a consultant to
housing agencies and developers througheut the country, Tr, at 91,8-92.17; 98.5-17,

0
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[n 1994 the general counsel of HUD gave an opinion that private
cntities could own public housing, and the point behind that was
that a public housing authority, which is basically a surrogate of
HUD, | mean, housing authorities have no other sources of funds,
that a housing authority couldn't usc any kind of modern housing
financing techniques; in particular, low income housing tax creclits.
You had to have a private entity involved and a private entity own
and manage the propertics.

Tr. at 99.10-100.1. Ms. Turbov cxplained that private sector involvement ensures the vigorous
oversight and accountability demanded by private sector investors:

By changing the ownership pattern, what happened was you would

allow for leveraging to others, which meant increastng the number

of dollars you would have for the property, but also bringing in a

new set ot investors and a new set of oversight, which HUD has

never been good at overseeing housing authorities, and demand

market standards. They basically had Wall Street watching and

owning, frankly, and Wall Street owning public housing.
Tr. al 99.19-25, Ms. Turbov also stated that private sector ownership ensured that public
housing would be responsive to the market;

And there would be consequences unlike when it's owned by a

housing authority. 1t's a hundred percent public housing, there are

no consequences, and people with choices don't make choices (o

live there.
Troat 101.15-18.

(2) Adherence to “new urbanism” design principles

Ms. Turbov also explained that the Hope VIrevolution in public housing included
requiring “new urbanism desipgn™ for proposed developments, On a broad level, “new urbanism™
required the razing ol existing buildings and strects and the complete rebuilding of the
COMIMUIItICS:

So at that time it was realizing that the super blocks and the
isolation were the wrong way to go in terms of design. And at the
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same time this new urbanist movement was coming to the fore it
was pretty much really, if you want to know what new urbanism is,
it's building neighborhoods just like they used to be instead of

these massive super blocks or barrack style housing,

Tr.at 102.13-25.

(3) Mixed-income residents

Finally, Ms. Turbov explained that Hope VI developments would strive to include
a mix of incomes among its residents:

Well, HUD prelerenced having a mix ot incomes, and the reason

for that was really very simple. Aside from getting benefits of the

low income housing tax credits, if you had a market rate renter and

a market rate rental component in there, the projeet, the cconomics

of the projects made them work in such a way to be very simple

that if it wasn't managed in standards of people like you and T who

have housing choices the economics would tall apart.
Troat 101.7-14, Because these developments would include residents who have choices about
where to live, the developments had to be designed to the standards of the prevailing market. Tr.
a1 99.24,

5. The Applications for Hope VI funding to create new communitices to

replace Qhioview Acres and the old Groveton Village.

By the late-1990s, Grovelon Village and Ohioview Acres were failed
commumitics. which the Authority had declured 10 be obsolete. v at 63.7; Exh. 25, 26,
Morcover, the problems with the developments were structural and could not be addressed
through the rehabilitation of the existing infrastructure. Tr.oat 63.11-25. Accordingly, the
Authority formed a partnership with Pennrose Falbo, and submitted applications to HUD (and

later the Pennsylvania Housing Finance Agency (the “PHFA™)) for approval to use lederal tax

credits 1o develop Groveton Village, to sceure Hope VI funding and permission to use federal tax
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credits as a means of feveraging private funding for the creation of the new communities. Sce
Exhibits 25 and 26.

Through the Hupe VI Program, HUD allocates funds through a competitive
application process. Sec Tr. 48.7-25. To achieve HUD approval, a Hope VI application must
achieve a high score on a prescribed set of eriteria. Tr. at 107.12-25. Broadly speaking, the
criteria required the successtul applicant to show that the proposed development would *change
the face of public housing,” Tr. at 45.10-16. To achieve this, HUD rankcd the applications
taking into consideration the factors discussed above: private ownership and management, “new
urbanism,” and mixed income.

As applied to the old Ohioview Acres and Groveton Village sites, My, MacFann
and Ms. Turbov explained that the Hope V1 scoring eriteria diclated certain design choices. In
cach development, the streets had to be reconligured to permit public transportation, cradicate
the “superblocks™ and create “defensible space.” Troat 106.4-25. Without a sweeping redesign
ol the strects, neither Ohioview nor Groveton Village would have received HUD approval lor
demolition and disposition to a private developer or approval Irom the PHEA for the use of
federal tax credits, 1d. HUD s scoring criteria also required that the new developments be
constructed to a prevailing market standard for design. Market forees, driven by private
investors and prospective homeowners, demanded that the developments be built 1o the design
stundard prevailing al other new residential developments in Western Pennsylvania, Tr.at 99.24.

6. Ohioview Acres is demolished and a Hope VI Communaity known as
Pleasant Ridge is created on the site of the former property.

In 2002, the Authority filed an Application with HUD to obtain pernission to
demolish Ohioview Acres and 10 construct the Pleasant Ridge community. See Exhibit 23

(Ohioview Acres 2002 Hope VI Application). [n the Application, the Authority explauned that

Q0794072.00C
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Pleasant Ridge would consist of 181 for-rent townhouse and duplex units, fifteen for-sale
detached homes, a First-Tee golfing center, a community center, and a municipal building.

As sct forth in the Application, the design for Pleasant Ridge fully embraced the
concepts of new urbanism. First and foremost, Pleasant Ridge completely redesigned the site’s
strect layout, climinating the “superblocks™ and barrack-style housing. Sec Exhibit 25, Tabs 33,
34. The plan contemplated vacating and removing the existing streets, Jefferson Street and
Potomac Street, and creating an entirely new street grid of streets and alleys. 1d. Second, the
Pleasant Ridge design included defensible space, including front porches, back yards, gardens
and, with regard to the townhouses, “urban™ setbacks adjacent to the new streets. In addition, the
Application contemplated that Pleasant Ridge would be designed to prevailing market standards,
with new infrastructure replacing the obsolescent infrastructure that dated from World War 11
This included removing the overhead clectric tacilitics and installing underground clectric lines
in the development. Sce Exh. 25.

7. The former Ohioview Acres site was transformed into a “greenficld”

following the receipt of HUD approval for the demolition of Ohioview
Acres and disposition of the site to a private developer.

As part ol its Hope VI approval, HUD approved the demolition of Ohioview
Acres. See Exhibit 23, p.8. Morcover, FIUD approved the “disposition™ of the site to a private
developer, Ohioview Infrastructure. Tr. at 113.7. On behalf of Ohioview Inhastructure, Inc.,
Mr. Falbo testified that the “disposition™ was a critical step tor enabling the private developer to
take control of the site o begin the new development. Troat 115.7-12.

Pursuant to HUD s demolition approval, the Authority removed all of the
existing tenants from Ohioview Acres, razed every building on the site, removed the roads and
all ol the infrastructure, including the overhead electrie lines, Tr.at 163.23. Ohioview
infrastructure paid Duguesne Light for the removal of the existing overhead clectrie lines, poles,

[0
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Complainants, however, have never disputed that Duguesne is allowed to recover its costs under
Rule 9.8 for the removal of its overhead facilitics. Indecd, the Complainants paid Duquesne
separately for its costs in removing the overhead facilities at the old Ohioview Acres and
Groveton Village sites and do not seck recovery of those charges. Tr. 118,10, 121.1a.

None of Duquesne’s facilities were relocated. Instead, the old facilitics were
removed, at the developers™ expense. Tr. at 121.9 — [21.23. Such removal was not only a
critical component of obtaining funding approval, it was a practical necessity associated with
demolishing the old barracks, reconfiguring the roads, and building new homes consistent with
the federal and state requirements that such developments reflect contemporary market
standards. Contrary lnlthc claim in its Brict, Duguesne did not “simultancously” remove its
poles and replace them with underground tacilitics. DL, Br. at 8. The removal of the facilitics
(and payment for the removal) occurred first, followed by significant pertods where the sites
were barren and without electric customers, while awaiting the new developments. As Duquesne
Light’s representative, John Kahlil, explained in his July 14, 2005 letter regarding Pleasant
Ridge, the “[t]he former overhead facilities were removed this past winter under a prior job to
allow for the rebuilding ot Ohioview Acres.”™ Exhibit 4, Tab 5. Morcover, no customers

remained at the sites because all of the residents had been removed from the locations belure the

When requesied or reguired by the action ol a customer or a thicd party.
relocation of Company facilities, except those covered by Section A of this
Rule, will be performed by the Company upon receipt, in advance. of the
Company’s cstimated 1o1al direct and indireet costs including the related income
tax ol such relocations from the customer or such third party. The Company
may waive charges under this rule il in the Company's judgment, the location
of the Company’s existing supply line and/or service line on the customer’s
property restricts the growth of the customer’s operations and the potential
increase in the Company’s revenucs.

The ALT discussed Tantlt Rule 9.3, but did aot explicitly conclude that Rule 913 applicd here,

)
I~
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new underground distribution lines were installed. Tr. at 70.24. With respect to both
developments, the sites were unuscd and unoccupied and saw a change ot ownership from the
Authority to the respective partnerships. After the sites were reduced to a “greenfield-
equivalent™ status and new infrastructure, including newly configured street and utility systems,
was constructed, Duquesne installed its underground lines. Tr. ut 88.14-25, 153-155; 163.24.
Those lines serviced brand-new housing, with ditfercnt owners and customers. Clearly, given
the site demolition, removal of overhcad lines and change in ownership, the projects here
necessitated the extension of Duquesne Light’s existing distribution lines.

Duquesne Light’s position ignores the tact that, once the old facilities were razed
and removed, there was no guarantee when or if the new developments would proceed. Mr.
Falbo and Mr. Gallagher testifted that both developments had to complete significant
development hurdles imposed by the local communities. For example, Rebinson Township, the
host community of Groveton Village, attempted to have the development stopped, and relented
only after court intervention. Tr. 60.17-25; Exhibit 22. Thus, cven though the Partnership had
razed the Tormer sites, there was no guarantee that the Township would permit the completion of
the development. Without such approvals, the former Groveton Village site would have
remained empty, with no overhead lacilitics, tor an indelinite length of time, until a developer in
the future could propose a new project. 1o the event such a developer would seek o construct a
residential community, there could be no gquestion that Duguesne Light would be required to pay
tor the installation ol the underground cleetric facilitics pursuant to Rule 13.2.

This case does not involve the mere relocation of utility poles or facilities to suit
the convenience of an existing property owner. Instead, the scale and comprehensive nature of

these projects is commensurate with the clear ohjective of Rule 13.2, to create a uniform

(S
(o8]

00794072.0CC



. . Docket No. C-20066233

C-20066236
aesthetic and technological standard for new residential developments across the Commonwealth
of Pennsylvania. Accordingly, the ALJ erred in failing to conclude that Rule 13.2 applies here,
notwithstanding the removal of facilitics some time carlier under Rule 9.8.

B. Exception No. 2: The ALJ erred in considering Rule 13.1(A).

The Complainants take exception to the ALT's conclusion that TarilT Rule
I3.1(A) applies to Pleasant Ridge and Groveton Village. See Inilial Decision, page 6. The ALJ
wrongly claimed that “Duquesne Light contends that the situation presented by Ohioview and
Groveton projects is governed by its tarift provision found at Rule 13.1.7 Jd. In lact, Duquesne
did not discuss the applicability of Rule 13.1(A) in its Main and Reply Briefs or in its pretrial
memorandum. Nor did Duquesne Light's counsel discuss Rule 13.1(A) during the January 9,
2007 hearing. At the January 9, 2007 Hearing, the ALJ instructed the parties that “latlure™ (o
brict any legal arguments would constitule a waiver of such arguments, Tr. at 172, Accordingly,
the ALJ should have concluded that any consideration of Rule 13.1(A) had been waived by
Duquesne.

Further, the AL is incorrect regarding the applicability of Tartft Rule 13.1 (A
Rule 13.1(A) provides that, where distribution lines have been changed from overhead to
underground, “eustomers receiving or to reecive electric service at voltages of 600 volts or less

from these supply lines shall provide at their own expense the necessary facilitics Tor receiving

13,1 UNDERGROUND DISTRIBUTION

(A) When the Company is required by government order or enters into
agreements with redevelopment authoritices, a private real estate developer or a
group of customurs to change its distribution supply lines from overhead ta
underground, custoniers receiving or to receive clectric service al voltages of
600 volts or less from these supply lines shall provide al their own expense the
neeessiry facilities lor receiving such underground service.

00743072.00C
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such underground service.” Clearly, Rule 13.1(A) governs the payment for lateral service lines
and associated facilities rather that the wholesale installation of distribution lines and associated
facilities that are at issue here. Morcover, even if Rule 13.1(A) had some applicability, its terms
would conflict with the cost-allocation provisions sct forth under Rule 13.2.A, which requires
Duquesnc Light to pay for the installation of underground facilities and the developer to grade,
trench, and backfill the sites for installation).  Under the Pennsylvania Rules of Statutory
Construction, 1 Pa. C.S. §1933, the more particular Rule 13.2.A, with its specilic application,
would prevail.

C. Exception No. 3: The ALJ erred in concluding, without substantial evidence,
that the developers of the new residential development simply “chose” to

install underground clectric lines, thereby improperly rejecting the
application of Rule 13.2.

Clearly, the Ohioview and Grovetown projects constituted “new residential
developments™ as that phrase ts commonly used. As noted in Exception 1, these developments
involved more than mere utility relocations and thus fit within the delinition of “development”
under Rule 13.2.

As noted under the discussion 1o Exception 1, the projects simply could not have
been constructed without the demolition of the existing infrastructure, including roads and the
complete and radical site transtormation that took place. Therefore, to make the newly
constructed homes inhabitable, Duquesne’s existing distribution Tines had to be extended (o
provide these projects with clectrie services. These projects would not have been approved, the
developers would not have been interested, and the new homes would not have been constructed
or sold if the overhead electric lines remained; they had to be removed as part ol the radical
transformation of these sites. Once the construction started from scerateh, including the need to

install new streets and infrastructure, electric service had 1o be extended to serve these new

]
tn
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residents. Rule 13.2 docs not mandate a lengthy waiting period where urban lands must remain
tallow before new residential development can be considered “New Residential Development”
under Rule 13.2.

The ALI, however, has misapplicd two tactual circumstances to support the
erroncous conclusion that the retention of overhead clectric lines within the Projects was a
simple matier of choice of the developers.
These two erroneous statements werce as follows:
I. “[T]he electric system design for Ohioview was maoditied to retain some
of the above ground system that resulted in a reduced cost estimate. Sce
Initial Decision, page 8; and
2. ¥[D]esign changes made with input from Dugquesne Light resulted in the

£700,000+ cstimate being reduced to $253,416.73.7 Sece Initial Decision,

page 8.

The first finding is apparently meant to support the ALI's conclusion that the
above-ground facilitics could have been maintained throughout the new communities. 1t is
based, however, on a misunderstanding of the record. The only above-ground tacilities that
survived at Ohioview were thosce located outside of the new Pleasant Ridge development. These
facilitics were located on land adjacent to the elderly high-rise, a parcel of Tand that was not
included in the Pleasant Ridge Subdivision and remained in the Authority’s ownership., Tr.at
145.9-19 (Testimony of Patrick Gallagher, comparing Exhibits 11 and 13). This parcel is not at
issue 10 this proceeding,

Further, the undisputed evidence was that all of the clectric infrastructure tocated

within the former Ohioview Acres site was removed and, for an extended period of time, the
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thirty-acre site was entirely vacant. Tr. at 163.21-164.1. After this period, once the developer
prepared utility-rcady lots, installed a new street pattern, and granted utility casements to
Duquesne Light, the underground distribution system at Pleasant Ridge was installed.

The second finding relates to Duquesne Light's original, wildly inflated, $700,000
cstimate for the installation ot underground facilities at Ohioview. Tr. at 146.22. When the
developers asked for a breakdown of that cost estimate, Duquesne Light simply lowered its
estimate, with no explanation. The ALJ had no basis to attribute Duquesne Light’s reduction of
this $700,000 cstimate to $253,416.73 to “design changes.” In support of this finding, the ALl
cites testimony appearing at Transcript pages 88-89. These pages, however, have nothing to do
with the reasons tor the reduction of the original $700,000 quote. The AL also cited Transcript
pages 154-57 (and Exhibit 5 to Hearing Exhibit 4). These record citations indicate that the only
design change made afler this initial estimate was the decision to leave the clectrie facilities
above-ground in the vicinity of the elderly high-rise {(as noted above, this parcel was not within
the Pleasant Ridge subdivision). There is no basis (or concluding that this de minimus design
change was responsible for Duquesne’s $446,583.27 (70%) reduction in its estimale to
$253.410.73. IManything, the fact that only the facilitics owtside ol the Hope VI development
remained above-ground supports the Complainants™ position that within the Hope VI property,
the refention of above-ground fuctlitics within the projects was not possible.

The record clearly and unambiguously establishes that the over-head clectrie lines
had to be removed or these projects would not have been approved. Under federal and state
funding requirements, and marketplace demands, retaining the over-head electric facilitics
simply wis not an option, just as retaining the old street configuration was not an option. Thus,

underground lines were required to service these projects and it was error to conclude otherwise,

00784072.00C
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D. Exception No. 4: The ALJ erred in applying a restrictive and discriminatory
interpretation of Rule 13.2 inconsistent with: (1) Executive Order No. 2004-9;
(2) the public policy objectives of the Commission’s rules encouraging
underground electric lines in new residential developments; and (3) the fair
and equal treatment of new residential developments whether they are
located on a suburban greenficld sitc or an urban in-fill site.

The ALJ has interpreted Rule 13.2 in a manner that is unduly restrictive and
discriminatory. To do so, he ignores: (1) Executive Order No. 2004-9; (2) Commission rulcs
requiring underground electric lines in new residential developments; and (3) the discriminatory
clfect of treating suburban greenfield developments differently than urban in-fill affordable
housing developments of the same size.

As explained in the Complainants” Main Bricf, the Commonwealth of
Pennsylvania favors the adaptive reuse of land:

Duguesne’s position really is an affront to any urban project that
involves the adaptive reuse of land. s interpretation clearly
would discriminate against affordable housing developments
(which, given the layers of HUD regulation regarding their
disposilion arc unique) in favor of suburban private residential
developments. Such a policy would be inconsistent with the clear
public policy of the Commonwealth of Pennsylvania to avoid
urban sprawl] and encourage brownficld revitalization. See, c.g..
Exhibit 21 Commenwealth of Pennsylvania Governors Oilice
tssued Exceutive Order No. 2004-9 ("Commonwealth of
Pennsylvania Keystone Principles for Growth, Investment, &
Resource Conservation™) (staung that the “Commonwealth’s
ceonomic development goals include . . . “implementing a
preference for development that uses and improves existing
infrastructure over development in undeveloped agricultural,
forested, or watershed lands™).

Complaianis™ Main Brict al 24 (citing Exhibit 21 Commonwecalth of Pennsylvania Governors
Office 1ssucd Exceutive Order No. 2004-9 (“Commonwealth of Pennsylvania Keystone

Principles for Growth, Investment, & Resource Conservation™)).

00794072.00C
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The ALJ responded, not by an analysis of the language of Executive Order 2004-
9, or with the cost-sharing aspects of the Duqguesne Light tariit at issue, but instead with a
reference to a different type of utility, by stating that:

Complainants’ policy argument avoids the question of who will

pay for the cost of the construction. The end result of adoption of

Complainants’ position would be that ultimatcely the cost would be

placed on Duquesne’s current customers. Such a policy would

seem to conflict with this Commission’s regulations on extension

of services by water utilities. 52 Pa Code §§ 65.21, 65.22. The

regulations on water service distribution extensions provide for a

balancing of the costs of the extension against the anticipated

revenue. | am not aware of any similar provision applicable to

eleetric utilities.
See Initial Decision, page 8. This analysis ignores the fact that, atter nearly fitteen years of rule-
making, the Commission resolved the issuc of “who will pay for the cost of construction™ by
striking a balance between the burden imposed on the developer and the burden placed on the

P - . . L. . . .

atility.”  Rule 13.2.C reflects this balance by requiring an Applicant for underground clectric
scrvice to (1) provide "at its own cost” the recorded development plot plan and casements and

(2) clear and grade the ground and provide backtilling and excavating services. The

“Company’s part ol the installation shall consist only of laying the lines and installing other

" By an Ovder dated November 1, 1976, the Commission considered: (1) whether coatinued application ol (he
undergrounding requirement was necded, and (2) if so, whether the existing requirements should e amended. See
Pa. Bulletin, Vol 9, No. 13, p. 1142 (Sat. March 31, 1979). Adter an inguiry into these issues, and feedback from
the public and the uiilitics, the Commission issued its December 28, 1979 Order, realfirming its position that
underground clectric service must be the standard for development in Pennsylvania. With this ruling, the
Commission also deleted the requirement that developers pay a “per lot tee” fer the insallation ol underground
facilitics. See Pa. Bulleting Vol 9. No. 13, p. 1L (Sat March 31, 1980). 1n deleting the “per lor™ fee, the
Commission reasoncd that cost-shifting 1o the utilities was justificd because, over the long term, the operation and
maintenance costs of underground facilities were lower than for overhead facilities, See Pa. Bulletin, Vol, 14, No,
26, p. 2251 (Sat. Junc 30, 1984). Thus, the Commission retained the undergrounding rule “as o means of spurring
technological advances and providing a more attractive form ol service.” Id. Fially, the Commission concluded
that the aesthetic benefits of undergrounding outweighed the uiilities” countervalling arguments, 1d.
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service related facilities.” See Respondents’ Exhibit 4. The Company is required to bear the
remaining costs. See Tariff Rule 13.2.C (6). Given the Commission’s rulemaking and the
balance struck by Tarift Rule 13.2.C, the ALJ’s reference to the Commission’s water regulations
was misplaced and unwarranted.

Moreover, the ALYs Initial Decision is contrary to the public policy underlying
Tariff Rule 13.2.A. In its rule-making process, the Commission explained that its goal was to
make the use of underground clectric facilities the standard for new residential developments in

Pennsylvania. See Pa. Bulletin, Vol. 14, No. 26, p. 2251 (Sat. June 30, 1984) at footnote 9, infra,

The Commission further explained that its cost allocation provisions would serve “as a means of
spurring technological advances and providing a more attractive form of service.™ 1d., The
ALFs Initial Decision would undermine this goal by creating a lower aesthetic and design
standard tor affordable housing (or any other residential developments constructed in urban

areas), and would only serve to substdize and encourage suburban and ex-urban sprawt.
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IV. CONCLUSION
For the reasons set forth above, the Complainants respectfully file these
Exceptions in response to certain aspects of Administrative Law Judge Michacel A. Nemec's

Initial Decision. The Initial Decision should be modified in consideration of these Exceptions.
Dated: May 24, 2007

Respectfully submitted,

THORP REED & ARMSTRONG, LLP

o COffd £ Jorrn

Clifford B. Levine
Pa. 1.D. #33507
David J. Montgomery
Pa. [.D. #78874

THORDP REED & ARMSTRONG, LLP
301 Grant Strecet, 14" Floor

Pittsburgh, PA 15129-1425
412-394-23090

Attorneys for Complainants
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CERTIFICATE OF SERVICE

I hereby certify that 1 have this day scrved a true copy of the forcgoing document,
Exceptions of Ohioview Infrastructure, Inc. and Groveton Housing Partnership, LP -
Complainants, upon the participants listed below, in accordance with the requirements of
§ .54 {relating to service by a participant).
Regina M. Sestak, Esquire
Duquesne Light Company
1 Seventh Ave., 9th Fl.
Pittsburgh, PA [5219

Dated this 24™ day ol May, 2007.

i frt /Sﬂfm«

Cliftord B. ‘Levine

Q0784072.20C
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one COM%NWEALTH OF PENNSYLVANIA R
Pl PENNSYLVANIA PUBLIC UTILITY COMMISSION
LA P.O. BOX 3265, HARRISBURG, PA 17105-3265

ISSUED: May 4, 2007
C-20066233
C-20066236

CLIFFORD B LEVINE ESQUIRE

DAVID J MONTGOMERY ESQUIRE @@
THORDP REED & ARMSTRONG O
ONE OXFORD CENTRE p

308 GRANT STREET 14™ FLOOR

PITTSBURGH PA 15219-1425

Ohioview Infrastructure, Inc. Groveton Housing Partnership, LP
V. v,
Duquesne Light Company Dugquesne Light Company

TO WHOM IT MAY CONCERN:

Enclosed is a copy of the Initial Decision of Administrative Law Judge Michael A. Nemecc. This decision is being
issued and mailed to atl partics on the above specified date.

If you do not agree with any part of this decision, you may send written comments (called Exceptions) to the
Commisston.  Specifically, an original and nine (9) copies of your signed exceptions MUST BIE FILED WITH THE
SECRETARY OF THE COMMISSION 2™ FLOOR, KIYSTONLE BUILDING, 400 NORTH STREET, HARRISBURG,

PA OR MAILED TO P.O. BOX 3265, HARRISBURG, PA 17105-3265, within twenty (20) days of the issuance date of

this letter. The signed cxceptions will be deemed filed on the date actually received by the Secretary of the Commission or

on the date deposited in the mail as shown on U.S. Postal Service Form 3817 certificate of mailing attached to the cover of

the original document (52 Pa. Code §1.11(a)) or on the date deposited with an avernight express package delivery seryice
(52 Pa, Code 1.11(2)(2), (b)). If your exceptions are sent by mail, please use the address shown at the top of this letter. A
copy of your ¢xceptions must also be served on eacl party of record. 52 Pa. Code §1.56(b) cannot be used to extend the
prescribed period for the filing of exceptions/reply exceptions. A certificate of scrvice shall be attached to the filed
exceplions.

[f you receive exceptions from other parties, you may submit written replics to those cxceptions in the manner
described above within ten (10) days of the date that the exceptions are due.

Exceptions and reply exceptions shall obey 52 Pa. Code 5.533 and 5.535 particularly the 40-page himit for
exceptions and the 25-page limit for replics to exceptions.  Exceptions should clearty be labeled as "EXCEPTIONS OF
(name of party) - (protestant, complainant, staff, ete.)".

i

If no exceptions are received within twenty (20) days, the decision of the Administrative Law Judge may beeome

final without further Comimission action. You will receive written notification if this occurs.

Very truly yours,

1/
Incls. %ﬂ!’?
Certified Mail Jame#3. McNuity

Receipt Requested Secretary
JF

EXHIBIT
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Ohioview Infrastructure, Inc.
v. Q C-20066233

Duquesne Light Company

Groveton Housing Partnership, LD,
V. : C-20066236

Duquesne Light Company

INITIAL DECISION

Before
Michael A. Nemee
Admimstrative Law Judge

HISTORY OF THE PROCEEDING

Complainants” Ohioview Infrastructure, Inc. (“Ohioview” or “Complainant™) and
Groveten Housing Village Partnership LP (“Groveton” or *Complainant™) filed these
consolidated Complaints on April 10, 2006. The Ohioview Complaint concerns an affordable
housing development known as “Pleasant Ridge,” which was constructed between 2003 and
20006. The Groveton Comiplaint concerns an aifordable housing development known as
“Grovuton Village,” which was constructed between 2002 and 2004, The Complaints request a
declaration that Pleasant Ridge and Groveton Village qualify as New Residential Developments
under Duquesne Light Company’s Tariff Rule 13.2. Each Complaint also seeks a refund of
-money paid to Duquesne Light for the installation of underground eleetric facilities at Pleasant

Ridge and Groveton Village.



Duquesne Light filed its answers to the Complaints on May 15, 2006 and jeined
Complainants’ request to join these Complaints. A Prehearing Conference Order was issued on
June 21, 2006. On July 20, 2006 an Initial Prehearing Conference was held in Pittsburgh, and on
July 21, 2006, a Further Prehearing Order was issued that estabhished the ground rules for
discovery and consolidated the two Complaints. The initial hearing was held on January 9, 2007
in Pittsburgh. All parties were and are represented by counsel. The record closed on February 9,

2007 in accordance with the notation on the QALJ Hearing Report.

The resulting record consists of a transcript of 174 pages of the testimony and
discussion, 26 Complainant exhibits and 4 Respondent exhibits. Main and reply briefs were filed
by Complainants and Respondent, along with proposed findings of fact and conclusions of law.
The record is summarized in the findings of fact that follow and reviewed in the discussion
section. The two Complaints are dismissed in the order at the end for failure to carry the burden

of prool.

FINDINGS OF FACT

l. Ohiovicew is a corparation formed under and pursuant to the laws of the
Commenwealth of Pennsylvania located at 230 Wyoming Avenue, Kingston, PA, 18704,

Complainants’ Exhibit No. 2.

2. Groveton is a partnership formed under and pursuant to the laws of the
Commonwecalth of Pennsylvania also located at 230 Wyoming Avenue, Kingston, PA 18704,

Complainants’ Exhibit No. 1.

3 Duguesne Light Company is a regulated Pennsylvania public utility

located at 411 Seventh Aveaue, Pittsborgh, PA 15219,

4. At the time Ohtoview or its agent initially contacted Duquesne Light to
discuss the provision of electric power to the planned Ohioview Acres development, there were

already existing Duquesne Light electrical facilities including, but not Limited to, poles, wires,



transformers, meters, and other structures and devices used in the distribution of electric power
on the property. Tr. 79-80, 141-142, 144-145, 152-153; Complainants’ Exhibits 10, 11, 16;
Complainants’ Response to Duquesne Light Company’s Request for Admissioné, No. 1; sec

Tr. 29-30.

5. Mr. Patrick Gallagher of GAI Consultants, Inc. served as project tanager

on the Ohioview Acres project. Tr. 140, 146,

6. Existing buildings on the Ohioview Acres site were demolished. Tr. 154-
155.
7. Existing utititics on the Ohioview Acres site were removed at the expense

of Ohiovicw as part of the development budget. Tr. 21,

3. Prior to demolition of the existing residential dwellings at the Ohioview
Acres gite, Mr. Gallagher coulacled Duquesne Light concerning the planned relocation and
instatlatton, and was told by Duguesne Light that the cost for design and construction would be

in ¢xcess of $700,000. I'r. 146-149.

9. Design changes made with input from Duquesne Light resulted in the
£700,000+ estimate being reduced to $253,416.73. Apparently, that amount was paid to
Duquesne by Ohioview. Tr. 88-89, 154-157; Complainants’ Exhibit 4 (Sce Exhibit § attached

thereto).

10.  As part of the Ohioview Acres project, existing clectric facilitics were

relocated and installed underground. "', 140-145; Complainants’ Exhibits 10, 11, 13.

11 At the time Groveton or tis agent initially contacted Duquesne Light Lo
discuss the provision of electric power to the planned Groveton Village development, there were
already existing Duquesne Light clectrical facilitics including, but not limited to poles, wires,

transformers, meters, and other structures and devices used in the distribution of electric power,




on the property. Complainants’ Response to Duquesne Light Company’s Request for

Admissions, No. 2, see Tr. 29-30; Tr. 117-118; Tr. 149-151; Complainants’ Exhibits 16, 19.

12, Existing utilities on the Groveton Village site were removed at the

expense of Groveton as part of the development budget. Tr, 118,

13. As part of the Groveton Village project, existing electric facilities were

relocated and instalied underground. Tr. 126-127; Complainants’ Exhibits 17, 19.

14, Groveton paid $117,000 to Duquesne Light for installation of underground

service at Groveton Village. Tr. 118.

DISCUSSSION

Complainants seek an order from this Commission directing Duquesne 1o pay
back monies paid to Duquesne for design, cquipment and installation of electrical distribution
systems for the Ohioview and Groveton housing projects. The total requested s $371,006.78,
plus interest, costs and attomey fees. Complainants cite Section 1312 of the Public Utility Code
as authority for their request. Section 1312 does indeed provide for the payment of interest as

part of a refund, but attorney fees and costs arc imposed only if the Commission orders a refund

that is not made within a year of the order. Section 1312(a)(b) of the Public Utility Code, 66 Pa.

C.S. §1312(a)(b); Complainants’ Main Briel, p. 6.

Complainants properly recognize that they have the burden of proof in this
proceeding. Complainants’ Main Brief, p. 18; Scction 332(a) of the Public Utility Code, 66 Pa.
C.S. §332(a).

Complainants contend that Duquesne is ebligated under the terms of its Tariff
provision No. 13.2 to pay for the costs of nstalling underground factlities for new residential
developments, except for the costs of excavating and backfilling the utility trenches. While

Complainants address the issue of interpretation and application of tariff provisions, that



discussion is largely irrelevant as Duquesne’s provision 13.2 is nearly identical to this
Commission’s regulations at 52 Pa. Code §§57.81 — 57.88. Complainants’ Main Brief, pp.
17, 19.

While Complaimants expended a great deal of effort in establishing that both
developments were new, with the removal of all of the preexisting structures, roads and
infrastructure, Duquesne does not, and could not contest that contention. Complainants also
expended a great deal of effort in explaining the rationale for replacing the old structurcs, and the
change in philosophy that resulted in the design of the new developments. The decision to
replace the old dwelling units and the design of the new ones was a matter of public policy
arrived at by political entities at the local and national levels, Duquesne was involved in the’
process because both developments are in Duquesne’s service territory, and the Complainants

desired to have clectrical distribution systems installed at both locations.

Dugquesne’s position is that 13.2 does not apply. As stated in its Main Brief,
Duquesne Light’s Tariff Rule 13.2 applics only if providing service necessitates extending
Duquesne Light’s existing distribution lines. Both projects at Ohioview Acres, now known as
Pleasant Ridge, and Groveton Village were built on sites that had existing overhead distribution
infrastructure serving residential dwellings, which infrastructurc was relocated at Complainants
request and replaced with underground infrastructure. Since it was not necessary for Duquesne
Light 1o extend its existing distribution lines to provide service, Tariff Rule 13.2 does not apply.
Complainants were properly required to bear the costs in accordance with Tarifi Rule 9.8, which

is now Rule 13.1.A.3. Duquesne’s Main Brief, pp. 5-6; Duquesne Exhibits R-3, R-4,

The language that Complainants rely onis found in Duguesne Rule 13.2 that
includes the title, “Underground Electnic Service in New Residential Developments.” Duquesne

Rule 13.2 (A)(3) contains the definition of development, and reads as follows:

(3) Development — A planned projeet which 1s developed by a
devcloper/applicant for clectric service set out 1n a recorded plot plan of five or
more adjoining unoccupicd lots for the construction of single-family residences,
detached or otherwise, or mobile homes and one or more five-unit apartment



houses, all of which are intended for year-round occupancy, if providing electric
service (o such project necessitates extending the Company’s existing distribution
lines. (cmphasis supplied) {The language 1s similar with that found in 52 Pa.
Code §57.81, “Definitions™.)

Duquesne Exlitbit R-3; Complainants” Exhibit [(A).

As noted above, Complainants have gone to great lengths to demonstrate that
Ohioview and Grovelon involved the construction of new residential developments. Also as
noted above, Duquesne does not contest that the developments are new, only that 1t was the
choice of the developers to change the distribution system within the .devclopment to an
underground system as opposed to using the existing overhcad system. Complainants place great
emphasis on the title to Duquesnc’s Rule 13.2, and 52 Pa. Code § 57.81, “Underground Electric
Service in New Residential Developments.” Pennsylvania’s rules of statutory construction can
be helpful in a sitvation such as the one presented here. Section 1924 states that a fitle of a
statute may be considered in the construction of the statute. 1 Pa.C.8. § 1924, Howcver, Section
1933 states that the particular controls the general. Wherever possible, where a general provision
conflicts with a special provision, if possible, effect should be given to both. However, if the
diffcrence is irrcconcilable, the special provision shall prevail. 1 Pa. C.8. § 1933, Here we are
not dealing with a general provision, but a title. The proviso in question here imposcs an
additional requirement before a project can qualify as a “development” under either Duquesne’s

tariff or the Commission’s regulation.

Duguesne contends that the situation presented by the Ohioview and Groveton

projects is governed by ils tartff provigion found al Rule 13,1, Underground Distribution:

13.1 UNDERGROUND DISTRIBUTION

(A) When the Company is required by government order or enlers into
agreements with redevelopment authoritics, a private real estate developer or a
group of customers to change its distribution supply lines from overhead o
underground, customers receiving ot to receive electric service at voltages of 600
volts or less from these supply lines shall provide at their own expense the
necessary facilities for receiving such underground service.

Duquesne Exhibil R-3



Complainants place reliance on a 1977 decision of this Commission recorded
under its Investigation Docket No. 99. Mr. Thomas Rue petitioned the Commission for an
exemption from the requirement to underground the electrical distribution system for a new
subdivision. His petition included three points, one of which is pertinent here. He contended
that becausc one house on the property was already served by an overhead line, his development

should be exempt. In response to his contention, this Commission stated:

The line serving the house is approximately 2,000 feet long and generally follows
the road in the development. We belicve that the existence of a single overhead
service line in a 160-acre, 115 —lot housing development does not present a
compelling reason to permit deviation from our undergrounding rule. (emphasis
supplied)

Re. Thomas A. Rue, 1977 Pa. PUC LEXIS 157, 50 Pa. PUC 542, 543 (1977)

This Commisston’s regulations on underground clectrical service distinguishes
between a service line and a distribution tine. A distribution line is an clectric supply line of
untransformed voltage which delivers energy to onc or more service lines: A service line is
defined as an electric supply line that delivers transformed, or lower, vollage scrvice to a
residence or butlding. 52 Pa. Code § 57.81. The language i Duquesne’s tarifl Rule 13.2 (4) (5)

is substantially the same. Duquesne Exhibit R-3; Complainants’ Exhibit 1{A).

Complainants also frame the issue in terms of policy. In thetr main briel at page

24 (hey siate the following:

Ducuuesne’s position really is an affront to any urban project thal involves the
adaptive reuse of land. Its interpretation clearly would discriminate against
affordable housing developments (which, given the layers of HUD regulations
regarding their disposition are unique) in favor of suburban privaie residential
developments. Such a policy would be inconsistent with the clear policy of the
Commeonwealth ol Pennsylvama to avoid urban sprawl and encourage brownfield
revitalization. {citation omitted)

Complainants’ Main Brief, p. 24.
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Complainants’ policy argument avoids the question of who will pay for the cost
of the construction. The end result of adoption of Complainants’ position would be that
ultimately the cost wéuld be placed on Duquesne’s current customers. Such a policy would
seem to conilict with this Commission’s regulations on extension of service by water utilities.

52 Pa Code §§ 65.21, 65.22. The regulations on water service distribution extensions provide for
a balancing of the costs of the extension against the anticipated revenue. I am not aware of any

similar provision applicable to electric utilities.

The present case docs not involve an extension of Duquesne’s facilities. Its
distribution system existed and was present at each site. The record here is clear that both sites
could havc been redeveloped and served from above ground facilities. The developers chose to
build developments with underground facilitics. That decision was not imposed on the
developers by cithier Duquesne or this Commission. [In response to Duguesne’s initial cost
cstimate, the electric system design for Ohioview was modified to retain some of the above

ground system that resulted in a reduced cqls;t cstimate. Tr. 145-148, 155, 165.

I conctude that Complainants have failed to carry their burden of showing that
Duquesne has in some fashion violated the provisions of the Public Utility Code, this
Commission’s regulations or any othicr order or law this Commission is authorized to enforce.

As a resuil the two complaints here should be dismissed.

CONCLUSIONS OF LAW

1. This Commnussion has jurisdiction over the partics and subjeet matter of

this proceeding.

2. Neither Complainant has carried its burden of proof of showing that
Duquesnc has in some fashion violaied the provisions of the Public Utility Code, this

Commission’s regulations or any other order or law this Commission is authorized to enforce.



3. Specifically, neither Complainant has sustained its burden of proving that
Duquesne’s Tariff Rule 13.2 applies to either the new development at the former Ohioview

Acres or Groveton Village.

ORDER
THEREFORI,
IT IS ORDERED:
1. That the Complaint of Ohioview Infrastructurc, Inc., against the Duquesne

Light Company at Docket No. C-20066233 is dismissed for failure to carry the burden of proof.

2. That the Complaint of Groveton Housing Partnership, LI, against the
Duquesne Light Company at Docket No. C-20066236 is dismissed for fatlure to carry the burden

of proof.

oiSlae

Michael A. Nemec
Administrative Law Judge

Date:  April 27, 2007
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to the Exceptions of Ohioview Infrastructure, Inc. and Groveton Housing Partnership,
LP — Complainants arc enclosed. Copics are being served upon Complainants and the
Presiding Officer in accordance with Commission regulations.
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Before the
PENNSYLVANIA PUBLIC UTILITY COMMISASFI,I(J)é\'J_‘C UTILIT
i Y COMMI
SCERETARYS SUREALE o

OHIOVIEW INFRASTRUCTURE, INC., )
Complainant, ;
v, ; No. C-20066233
DUQUESNE LIGHT COMPANY, ;
Respondent ; DQCUDMEENT
OLDER
GROVETON HOUSING PARTNERSHIP, LP, )
Complainant, ;
v, ; No. C-20066236
DUQUESNE LIGHT COMPANY, ; @GKE?E
Respondent ; JUN 05 2007

RESPONDENT DUQUESNE LIGHT COMPANY'S
REPLY TO THE EXCEPTIONS OF OHIOVIEW INFRASTRUCTURE, INC.
AND GROVETON HOUSING PARNERSHIP, LP - COMPLAINANTS
Respondent Duquesne Light Company (hereinafter “Duquesne Light™ or
“DLC™), by and through its attorney Regina M. Sestak, files this Reply to the
Exceptions of Ghioview Infrastructure, Inc. and Groveton Housing Partnership. LP in

accordance with Commission Regulation 5.535, 52 Pa. Code §5.535:

I, INTRODUCTION

Complainants assert that their projects meet the definition of *New Residential
Development™ under Duquesne Light’s Tariff Rule 13.2 because they were constructed
on cleared, newly subdivided ground, utterly devoid of infrastructure, streets or
buildings. Complatnants® projects, however, do not meet the definition of
“development” in Duquesne Light's Tariff Rule 13.2 because neither project
necessitated Duquesne Light extending its existing distribution lines. Evidence of
record clearly demonstrates that both projects were built on land that was already

being served by Duguesne Light's distribution system. Complainants themselves



caused Duquesne Light's overhead lacilitics to be removed as part of projects that
also required installation of underground facilitivs. Because removing facilities and
replacing them with facilities in another location 1s a relocation, Duquesne Light
properly charged Complainants under its Tarifl Rule 9B,

Any cost imposced upon an c¢lectric distribution company such as Duquesne
Light is ultimately borne by its customers. As will be discussed in greater detail
below, no evidence of record supports a finding that Duquesne Light's customers
should be forced to subsidize the installation of underground service in Complainants’
projects, when both projects occupy sites that were being served by Duquesne Light's
distribution system prior to demolition and reconstruction.

Complainants misstate the reasoning of Administrative Law Judge Michacl A.
Nemec (hercinafter *ALJ Nemec™) as sct forth in the [nitial Decision, and then assert
that this niisstated reasoning ignores Pennsylvania tand use law and Public Utility
Commission (hercinafter “PUC™ or "Commission™) requirements. Nowhere in the
Initial Decision is the term “New Residential Development”™ limited to disqualify any
development if, at one time, an overhead supply line existed at the site. On the
comrary, the Initial Decision turns upon the meaning of the word “development™ as it
is defined in DLC Tariff Rule 13.2 and Commission Regulation 57.81, 52 Pa. Code
§57.81. As will be discussed in greater detail below, ALJ Nemec properly concluded
that neither of the Complainants’ projects met this definition of “development™
beeause providing clectric service to the project sites did not necessitate Duquesne
Light extending its existing distribution lines.

. BACKGROUND

Al The Parties
B. The Subject Properties
I. Pleasant Ridge 2. Groveton Village

The information contained in these sections is generally in accord with

testimony and exhibits presented at hearing.



3. Conditions at Ohioview Acres and Groveton Village

Complainants misstate the testimony of their witness Walter McFann
(hereinafter “McFann™). As noted in Duquesne Light’s Reply Brief, pp. 3-4, at no
time during his voluminous testimony (N.T., pp. 36-89) did McFann state that either
Groveton Village or Ohioview Acres had been plagued by severe social problems,
including concentration of poverty, high unemployment, vandalism, periodic
shootings. drug tralficking, and gang activity. Rather, McFann made these statements
about pre-1993 era public housing in general. See N.T., pp. 40-43. His linkage of
these statements to actions taken by the federal government underscores the fact that
he was speaking globally about problems with public housing across the United States
rather than about problems in two specific public housing communitics in Western
Pennsylvania,

Complainants assert that McFann testified Groveton Village and Ohioview
Acres lacked defensible space, citing Page 41, Line 5 of the transcript.  However, as
noted in Duquesne Light's Reply Brief, p. 4, that citation leads Lo a portion ol a
question asked by Complainants” counsel: “What do you mean by that term,
deflensible <= The question continues onto the next line, where we find the word, ™--
space’?”

Complainants go on to cite a portion of the transcript, Page 40, Line 21
through Page 41, Line 4, as if this scction of the transcript contained specific
testimony about short-comings of Ohioview Acres and Groveton Village, i.c.,
structural problems, and lack of public transportation and other amenities, such as air
conditioning and social services. In fact, as noted in Duquesne Light’s Reply Briel,
p. 4. this testimony also concerned pre-1993 public housing in general and was not
specific to Ohioview Acres or Groveton Village. It should be noted that window air
conditioners are clearly visible in pre-demolition photos of Ohioview Acres.

Complainants® Exhibits 54, 5F,



Complainants asscri that “the developments,” again apparently referring to
Ohioview Acres and Groveton Village, were not handicapped-aceessible and lacked
sidewalks that complied with the Americans With Disabilities Act. No citation to the
rccord is provided to support this statement. However, as noted in Duquesne Light’s
Reply Brief, pp. 4-5, pre-demolition photos ol Ohioview Acres and Groveton Village
appear to contradict Complainants’ assertion by showing curb cuts of the sort
typically associated with wheelchair access, a designated handicapped parking arca,
and what appear to be wheelchair access ramps to dwelling units. Complainants’
Exhibits SA, 5C, 7B, 7D.

Complainants assert that “the developments”™ suffered from vacancy rates
below 50% of capacity, citing transcript Pages 42, Lines 15 through 25, Again, as
noted in Duquesne Light's Reply Bricef, p. 5, this portion of McFann’s testimony was
about “these {ypes of public housing sites™ generally. Further, rather than asserting
that occupancy was below 50% in “these types of public housing sites,” McFann
testified that occupancy was typically “in the high 80s.” but would fall below 50%
after several shootings in a public housing community, after which it would build
back up. N.T..p. 42, Lines 22-25, Nothing in McFann’s testimony indicates that
there had been even one shooting or less than 50% occupancy at either Ohioview
Acres or Groveton Village.

4, Repulations restricting the Authority’s ability to address the
problems at Ohioview Acres and Groveton Village

5. The Applications for Hope VI funding to create new
communities to replace Ohijoview Acres and the old Groveten
Yillage.

6. Ohioview Acres is demolished and a Hope VI Community
known as Pleasant Ridge is created on the site of the former
property.

The information contained in these sections is gencerally in accord with
testimony and exhibits presented at hearing.

7. The former Ohioview Acres site was transformed into a
“greenficld™ following the receipt of HUD approval for the




demolition of Ohioview Acres and disposition of the site to a
private developer.

Although Complainants assert that the Qhioview Acres site was cquivalent to a
“greenficld™ site, there is no evidence of record to support this. Complainants’
reference to Page 163, Linc 23, of the transcript leads only to a portion of a question
asked by Complainants’ counscl of their witness Patrick Gallagher (hereinafter
“Gallagher™) which rcads, “completely razed and vacant.” Duquesne Light is aware
of no generally accepted definition of “greenficld™ that holds that term to mean land
that is vacant because the structures on it had been razed.  Such a definition would
require that every construction site be considered a “greenficld” site, which would
grossly dilute the meaning of the word.

Black's Law Dictionary (8" ¢d. 2004) defines “greenficld site™ as:

1. Land that has never been developed. Such land is presumably

uncontaminated. Cf. BROWNFIELD SITE. 2. Property acquired as an

investment, ¢sp. for establishing a ncw business,
Complainants appcar to be using the term “greenfield™ in accordance with the First
definition. 1f so, no evidence of record suggests that the condition of Ohioview Acres
alter demolition of the existing housing was equivalent to that of land that had never
been developed. There is ample evidence, however, that the site meets the second
definition, in that it was acquired as an investment. Testimony of Complainants’
witness Ralph A, Falbo (hercinafier “Falbo™), N.T., pp. 111-112; see wlso,

Complainant’s Exceptions, pp. 8-10.

8. Stowe Township, Allegheny County, and Duquesne Light
treated Pleasant Ridge as a new development.

Complainants assert that requirements imposed by Stowe Township mean that
the project at Ohtoview Acres was a “new development.” The Commission, however,
is not bound by such a municipal determination, which was apparently driven by
considerations other than the Public Utility Cede. In determining whether or not this
project was a new residential development within the meaning of Duquesne Light's

Tariff Rule 13.2 and Commission Regulations 57.81-57.88, the Commission must



rather look to Duquesne Light's Tariff itself, as well as its own Regulations. Neither
support Complainants’ position, as will be discussed in greater detail below,

Complainants make much of the fact that the words “New Business” appear on
Duquesne Light’s design drawing for installation of underground facilities at
Ohioview Acres. Complainants’ Exhibit 13, As noted in Duquesne Light’'s Reply
Brief, p. 7, Complainants did not establish the meaning of the phrase “New Business”
on the record. I they had attempied to, they would have discovered that it is the
name of a Duquesne Light department, rather than a determination that the project
was or was not a “new residential development.”

Complainants assert that reconstruction led to separalely metered customers,
rather than one billing responsible governmental entity, as if this were proof that the
Ohieview projcet was a new residential development within the meaning of Tariff
Rule 13.2. Nothing in the record supports this inference. Further, Complainants
present this change in metering as il it were an advantage to Duquesne Light, No
cvidence of record suggests that it is.

Complainants assert that their Exhibit 6 shows the complete cradication of
Ohioview Acres and creation of Pleasant Ridge. In fact, these photographs show
various streets with buildings that appear to be houscs and a playground arca. No
cradication or creation is depicted.

9. After the demolition of Ohioview Acres, Pleasant Ridge was
constructed with underground electric facilities.

Complainants cite Lines [7-22 of Transcript Page 153 in support of certain
testimony by Gallagher. As noted in Doguesne Light’s Reply Brief, p. 7, those lines
contain a statement and a question by Complainants” counsel.  Also as noted in
Duquesne Light's Reply Brief, pp. 7-8, Gallagher’s testimony that the utilities were
50 ycars old and that their useful life was ncaring its end appears on Page 152,
Complainants’ wording of this section implies that Gallagher intended “utilities” to
refer to Duquesne Light's clectrical facilities. In fact, said testimony speaks only of

“utilitics™ and foltows testimony about problems with sanitary and storm sewers; il



precedes testimony about gas lines, leading to an inference that Gallagher was
spcaking of sewers or gas lines rather than clectrical facilities. Gallagher doces not
mention Duquesne Light's facilities until the following page, noting only that
Duquesne Light's service came into Ohioview Acres in front of the elderly high-rise
and that it was provided overhead. N.T., p. 153, Lines 1-3.

Complainants cite Lines 4-7 on Page 153 ol the transcript for Gallugher's
testimony that, because the former strects were vacated and a new street grid system
and housing units were constructed, the old overhead lines could not be retained. The
cited testimony, however, reads: “But with the current layout, the condition of the
existing utilities, and the magnitude of the money being spent here, along with the

"

horizontal and vertical changes to the site, we couldn’t reuse the utilities.” Gallagher
did testify that Duquesne Light’s existing overhcad facilities could not remain in
place in Ohioview because the site was redesigned. N.T., p. 144, line 19, through p.
145, line 8. In other words, the Ohioview Acres project required the relocation of

Duquesne Light's existing facilitics to accommodate ¢changes made by Complatnant

Ohioview. Gallagher further testified that the new Ohioview Acres project could have

3

cen served through overhead lacilities. N.T., po 159, Line 17.

Complainants cite Gallagher’s testimony at Line |, Page 148 in support of
their asscertion that, “*Mr. Gallagher and his subcontractor, Santangelo & Lindsay,
provided Duquesne Light with a design for the installation of the underground
facilitics.” The aciual testimeny that appears at the cited location, however, reads:

”

“Yes. We prepared the utility plans for all the --"  The rest of the sentence, found at
Lines 2 and 3, reads: *-- utilitics, including the Duquesne Light, Verizon and
Comecast.”

Complainants assert that, in a letter dated August 14, 2004, Duquesne Light's
attorney erroncously concluded that Ohioview Acres was not a new residential

It

development because it was “an existing development under construction for

modernization™ rather than “new construction.”™ The letter. Attachment C to



Complainants® Exhibit 1, spcaks for itself, In pertinent part it reads: “In addition,
DLC had distribution lines in place serving Ohioview Acres. As such, Section 9(B3),
Relocation of Facilities, is the operable provision of DLC’s Tariff . . .7

Complainants’ discussion of Duquesne Light’s charges for relocation of
facilitics at Ohioview Acres is just one more example ol the way Complainants have
misstated the evidence throughout their Exceptions, as well as in their previously
filed Bricfs. Rcading the rest ol this section of their Exceptions leads to an inference
that Duquesne Light initially provided an inflated estimate, then cut it by more than
half rather than provide a breakdown of the costs involved. No evidence of record
supports this inference. Gallagher testified that the initial cstimate was over
$700,000 and that he requested a breakdown, When asked if he ever received a
breakdown, he testified, “Not a detailed breakdown from an engincering standpoini
that we could substantiate and review with our client, no,” N.T., p. 149, lincs 5-%,
The ingscapable conclusion is that he did receive a less detailed breakdown. When
asked about the cost being lowered, Gallagher testified that the design team met with
Duquesne Light employee John Khalil (hercinafter “"Khalil™), who was very helptul in
trying to lower the costs, apparently through design changes. For example, Gallagher
testified that keeping overhead facilities in the portion of Ohioview Acres near the
high-rise led 1o a revised cost estimate. N.T., pp. 148-149, 135, 165, It should be
noted that the original plan shows underground facilities in front of the high-rise.
Testimeny of Galtlagher, N.T., p. 143, This is significant because, if Complainam
Ohioview had actually belicved that it was required to install underground facilities
by Duquesne Light Tariff Rule 13.2, it would not have altered the plan to save money
by keeping some overhead facilities.

As noted in the tetter dated July 14, 2004, from Khalil to Gallagher, Exhibit 5
to Complainant’s Exhibit 4, Duquesne Light was able to reduce its original estimate
by allowing some of the existing overhead conductors to remain and by removing the

materials costs for URD transformers.



Complainants asscrt that the developer excavated and backfilled trenches.
Even if Duquesne Light’s Tariff Rule 13.2 applied, the developer would have been
responsible for excavation and backfilling. See Exhibit | to Complainants® Exhibit 4,
Tariff Rule 13.2.C., which requires:

The applicant Tor eleetric service to a development shall conform to the
following: . ..

(2) At its own cost, clear the ground in which the lines and related
facilitics are to be laid of trees, stumps and other obstructions,
provide the excavating and backfilling subjcct to the inspection
and approval of the Company, and rough grade it to within six
inches of final grade, so that the Company’s parl of the
installation shall consist only of laying ol the lines and
installing other service-related facilities. . . ..

Complainants assert in Footnote 5 on Page 13 that the developer went above
and beyond its obligations under Tariff Rule 13.2 by providing conduit and clectric
designs. However, since Duquesne Light's Tarift Rule 13.2 did not apply, any item
provided by the developer operated to avoid Duquesne Light charges. Gallagher
testificd that Duquesnc Light's original $700,000 estimate had been for both design
and construction. N.T. p. 147, lines 2-5. It should be further noted that Buquesnce
Light’s Tariff Rule 13.1 requires that the necessary facilities to reccive clectric
supply and service lines be installed at the customer’s own expense, See Exhibit 4 to
Complainants’ Exhibit 4,

10. The construction of the *new” Groveton Village

Complainants assert that Duquesne Light had previously billed the Allegheny
County Housing Authority for service to 100 housing units. It is not clear why
Complainants present the fact that Duquesne Light must now individually bill 69 end-
user housing units instead, as if this were an advantage to Duquesne Light. No
evidence of record indicates that it is.

As was the case with the Ohioview project, no evidence of record establishes
that the Groveton project was a development within the meaning of Duquesne Light's

Tariff Rule 13.2 because it was not necessary for Duquesne Light to extend its

distribution lines to provide service. Distribution facilities were already in place at



the site prior to demolition. Gallagher testificd that some of the existing poles in
Groveton Village could not have remained in place because the strects were widened.
N.T.. p. 151, lincs 20-25. In other words, the project required the relocation of
Duquesne Light's existing facilitics to accommodate changes made by the
Complainant Groveton.

11. Robinson Township treated Groveton Village as a “new™
development.

Complainants assert that Robinson Township considered the project at
Groveton Village a “new development.” The Commission, however, is not bound by
such a municipal determination, which was appareatly driven by considerations other
than the Public Utitity Code. See Complainants® Exhibit 22, In determining whether
or not this project was a new residential development within the meaning of Duquesne
Light's Tarilff Rule 13.2 and Commission Regulations 57.81-57.88, the Commission
must rather look to the Tariff itsclf, as well as its own Regulations. Neither support
Complainants’ position, as will be discussed more fully below.

12. The developer excavated and backfilled the trenches for the
underground lines and provided conduit to Duquesne Light.

Complainants assert that the developer excavated and backfilled trenches and
provided conduit. 1t should be noted that Duquesne Light's Tariff Rule 13,1 requires
that the necessary facilities to receive clectric supply and service lines be installed at
the customer’s own expense. See Exhibit 4 to Complainants® Exhibit 4. Further, as
noted above, even if Duquesne Light's Tariff Rule 13.2 had applied, Rule 13.2.C.
requires that the applicant for service excavate and backfill.

C. Procedural Background

The procedural history contained in this section is accurate.

1. EXCEPTIONS

For rcasons discussed in greater detail above and below, as well as in
Duquesne Light’s Main Brief and Reply Bricf, Complainants® Exceptions are withoult

merit,

10



Any finding of fact made by an administrative agency such as the Commission,
that is necessary to support its adjudication, must be supported by substantial
cvidence. 2 Pa. C.S.A §704.

As the partics sceking affirmative relief from the Commission, Complainants
had the burden of proving the complui.nl allegations by presenting evidence at hearing
to cstablish the material Tacts by a preponderance of the evidence. Darling v,

Philadelphia Electric Co., F-00161139 {Order entered November 16, 1993); 66 Pa.

C.S. 332(a). *Burden of proof” imports the duty of finally establishing the existence
ol a certain fact or sct of facts by evidence which preponderates to a legally required

extent. Sc-Ling Hosiery v. Margulies 364 Pa. 45, 70 A.2d 854 (1950}. To cstablish a

sufficient casc against a utility and satisfy the burden of proof, one must show that
the utility is responsible or accountable for the probicm described in the complaint.

Feinstein v Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976),

reversed on other grounds, 34 Pa. Commonwealth 516, 383 A.2d 997 (1978). Without
a showing that a utility is in violation of its duty under the Public Utility Code or the
orders or regulations of the Commission, the Commission has no power to sustain a
complaint brought against the utility; in such a cuse, the Commission does not have
the authority, when acting on a customer’s complaint, to require any action by the

utility. West Penn Power Company v. Pennsylvania Public Utility Com., 84 Pa.

Commonwealth Ct. 157, 162, 478 A.2d 947 (1984).

The Initial Decision properly dismisses Complainants’ Complaints due to their
failure to prove that Duquesne Light had violated the provisions of its Tariff, the
Public Utility Code, the Commission’s Regulations, or any other order or law the

Commission is authorized to enforce.

Al Exception No. 1: The ALJ erred in concluding that Tariff Rule 13.2
doces not apply te the Pleasant Ridge and Groveton Village
developments.

It is well cstablished that tariffs filed with the Commission have the force of

law and are binding upon the utility and the customer. Stiteler v. Bell Telephone Co.,




32 Pa.Cmwlith. 319, 379 A.2d 339 (1977). The tariff rule here in issue, Duquesne
Light's Tariff Rule 13.2 [Exhibit | to Complainants’ Exhibit 4] concerns the
installation of underground electric service and, in pertinent part, limits the
installation costs that must be paid by an applicant for electric service. These
provisions arc substantially identical to Commission Regulations 57.81-57.88,

Tariff Rule 13.2.A presents a series of definitions that limit the applicability
of Tariff Rule 13.2:

A. Definitions

The following words and terms, when used in this rule shall have

the Tollowing meanings, unless the text clearly indicutes

otherwise.

(1) Applicant for Electric Service — The developer of a
recorded plot plan consisting of five or more lots, or of once
or more five-unit apartment houses.

{2) Developer —~ The party responsibte for constructing and
providing improvements in a development, that is, strecels,
sidewalks, and utility-ready lots.

(3) Development — A planned project which is developed by a
developerfapplicant for clectric service set out in a recorded
plot plan of five or more adjoining unoccupied lots for the
construction of single-family residences, detached or
otherwise, or mobile homes and one or more five-unit
apartment houses, all of which are intended for year-round
occupancy, {f providing electric service to such project
necessitates extending the Company’s existing distribution
lines. (emphasis added)

These definitions arc substantially identical to those contained in Commission
Regulation 57.81.

Prior 1o construction of Pleasant Ridge and the present Groveton Village, their
sites were occupicd by residential dwellings that reecived service though Duguesne
Light's existing distribution system. This can be clearly scen in photographs
containcd in Complainants’ Exhibits 5 and 7.' See also Complainants® Response to

Duquesne Light Company’s Request for Admissions, which was made part of the

record at N.T. p. 30, lines 3-5; Testimony of Falbo, N.T. pp. 117-118; Testimany of

! Gallagher opincd that overhead lines in Ohioview Acres would have “probably been hideously ugly.”
N.T. p. 159. However, as can be seen in Complainants’ Exhibits 5 and 7, Duquesne Light’s overhead
facilities are sometimes strikingly beautiful.



Complainants’ witness Walter MacFann (hercinafter "MacFann™), N.T. pp. 79-8{;
Testimony of Patrick Gallagher (hercinafter “Gallagher™), N.T. pp. 141-142, 144-145,
150-153; Complainants® Exhibits 16 and 19.

ALJ Nemec therefore properly determined that both of Complainants’ projects
were built on sites that had existing overhead distribution infrastructure serving
residential dwellings, which infrastructure was relocated at Complainants’ request and
replaced with underground infrastructure. Since it was not necessary for Duguesne
Light to extend its existing distribution lines to provide service, Tariff Rule 13.2 doces
not apply. Initial Decision. p. 5.

Complainants fault ALJ) Nemec's conclusion that the “record is clear that both
sites could have been redeveloped and served from above-ground facilities,™ asserting
that, to attract private investors and obtain HUD approval, it was necessary for
Complainants to reconfigure the sites. This assertion misses the point. No evidence
of record indicates that anyone forced Complainants to participate in these projects
that are, after all, investment opportunities, See testimony of Falbo, N.T., pp. 111-
112, As discussed in greater detail on pages 20-21 of Complainants’ Exceptions, it is
clear that Complainants chosc to undertake these projects for Minancial gain and that
they chosc to reconfigure the project sites and install underground service in order to
obtain HUD approval, public funds, private investment, and federal tax credits. They
were nol required to install underground service by Duquesne Light’s Tariff Rule 13.2
or Commission Regulations 57.81-57.88, ncither of which applicd because, as
discussed in greater detail elsewhere in this Reply, as well as in the Initial Decision
and in Duquesne Light’s Main and Reply Briels, Complainants™ projects do not meet
the definition of “development.”

Complainants conclude with an assertion that, because they had caused
Duquesne Light's overhead infrastructure to be removed, installation of underground
infrastructure required the extension of Duquesne Light's distribution system.

Complainants’ position is disingenuous, at best. At worst, it is reminiscent of the



story of the man who, while on trial for murdering his parents, demanded merey
because he was an orphan,

a. Pleasant Ridge and Groveton Village were not mere
relocations of facilities under Tariff Rule 9.B

Complainants assert that, because old facilities were removed before new
facilitics were installed, no relocation of lacilities took place. They reiterate that, for
a period, both locations became “greenficld™ sites. However, as discussed in greater
detail above, mere razing of buildings doces not transform property into a greenfield
site.

Complainants imply that the land lay vacant for an cxtended period of time. In
fact, a portion of the Groveton site continued to be occupied. Testimony of MacFann,
N.T. pp. 87-88. In its Formal Complaint, Complainant Grovecton avers at 95 that
Groveton was constructed in 2001 and 2002, [Complainants’ Exhibit 1] Khalil's
letter to Complainant Groveton's agent Mistick Construction is dated March 27,
20021 (sic), which is apparently March 27, 2002 since it is stamped received on
March 28, 2002, [Attachment B to Complainants”™ Exhibit 1] Said letter in pertinent
part describes work to be performed as; “Remove the existing overhead facilities and
install an underground plan according to your request.”™  There is no clear cvidence of
record concerning how long any portion of the Groveton site may have been vacant.
However, logic dictates that an estimate for removal and installation to be performed
sometime after the late March, 2002, date of the estimate, which work was apparcntly
completed sometime before the end of 2002, does not allow much time for the
property to sit vacant,

Complainants assert that it was never certain that the new Groveton project
would be built after the old community was razed because of opposition by Robinson
Township that required court intervention to overcome. The decision of the Robinson
Board of Commissioners, however, is dated September 1, 2000, [Complainants
Exhibit 22] Complainants did not establish when court intervention was successiul

but, since Khalil’s letter was dated more than 18 months later, and both demaolition



and construction were apparcently completed within ning months of the date of the
letter, it is likely that Complainants knew that the project would be built prior to
having Duquesne Light remove its ¢xisting overhead facilities.

There is no clear evidence of record concerning the amount of time that
clapsed between the demolition of Ohioview Acres and the construction of Pleasant
Ridge. However, the first Utility Coordination Mceeting took place on October 27,
2003, at which time (according to the minutes, page 2}, the proposcd demalition of
Qhioview Acres was still in the planning stage. [DLC Exhibit 2] In fact, Gallagher
testified that, on October 17, 2003, when he wrote the letter setting the first Utility
Coordination Mceting, there may have still been a few residents in Ohioview Acres.
N.T., p. 163, lines 16-18. Duquesne Light's revised cost estimate for installation ol
underground service, dated July 14, 2004 (less that cight months after that first
meeling took place), indicates that Complainant Ohioview's agent Gallagher “will be
requiring work soon.” [Exhibit 5 1o Complainants” Exhibit 4] 1t does not appear
likely, therefore, that the Ohioview site remained vacant for an extended period of
time.

Complainants speculate on page 23 of their Exceptions that, if they had been
unable to complete construction at the Groveton site aflter it was razed:

[1]t would have remaincd empty for an indefinite length of time, until a

developer in the future could propose a new project. In the event such

a developer would scck (o construct a residential community, there

could be no question that Duquesne Light would be required to pay for

the installation of underground electric facilitics pursuant to Rule 13.2.

No evidence of record supports this speculation. Further, the concluding sentence is
directly contrary to page 2 of the Exceptions, where Complainants opine that the
Initial Decision would disqualify any development under Tarift Rule 13.2 “if, at any
one time, an overhead electric supply line, existed at the site.” Duquesne Light
respectfully requests that the Commission base its determination of this matter upon

facts of record and the contrelling law, rather than upon Complainants’ unsupported

speculations.



B. Exception No. 2: The ALJ erred in cousidering Rule 13.1(A)

Complainants fault ALJ Nemec for considering Duquesne Light’s Tariff Rule
P3.1(A). 1tis significant that the only time Tariff Rule 13.1(A) is mentioned in the
Initial Decision is on page 6:

Duquesne contlends that the situation presented by the Ohioview and

Groveton projects is governced by its tariff provision found at Rule

13.1, ...

Further, it was Complainants themselves who placed Duquesne Light’s contention
concerning Tariff Rule 13,1 and that Tariff provision itself into evidence. [See
Complainants”™ Exhibit 4, pages 7-8, and Exhibit 4 to Complainants’ Exhibit 4]
Clearly, it is appropriate for the presiding officer to consider any evidence of record.

Complainants assert that Duquesne Light’s counscl did not discuss Tariff Rule
13.1{A) during the January 9, 2007, hearing. Duquesne Light respectfully responds
that hearings arc designed to provide the presiding officer with testimony and other
evidence upon which to base a decision. They arc not designed to facilitate
discussions by counsel., Nevertheless, Duquesne Light's counsel referred to Duquesne
Light's Tariff Rule 13, which encompasses both Rule 13.1 and 13,2, in her opening
statement. N.T., p. 34. She later noted that the case turned on the interpretation of
Duquesne Light's Tariff Rule 13, and offered a complete copy of Tarill Rule 13 into
cvidence as DLC Exhibit 3. N.T., pp. 170-171.

Complainants further contend that Duquesne Light did not discuss Tariff Rule
13.1(A) in its Main or Reply Briefs. This is clearly contrary to fact, since Duquesne
Light’s Reply Brief discusses Tariff Rule [3.1 at pages 9-10.

Complainants assert that the ALJ “instructed the parties that “failure” to bricf
any legal arguments would constitute a waiver of said arguments.” This is an
inaccurate summary of ALJ Nemec’s statement:

Yeah, any legal argument that you feel that would be important for me

to consider, please put it in your brief. Failure to do so may result in

bad consequences as in if not raised, waived., N.T.. p. 172, lines 8-11.
(emphasis added)



Complainants assert that, under the Pennsyivania Rules of Statutory
Construction, t Pa.C.8. §1933, the “more particutar Rule 13.2.A, with its specific
application, would prevail.” This argument makes no sense. Tariff Ruics [3.1 and
13.2 may be read disjunctively. Tariff Rule 13.] could not require payment for the
installation of underground service if Complainants’ projects fell under Tariff Rule
13.2, which would exempt them from such payment.

[t is significant that Duquesne Light's right to charge Complainants for
installation of underground service is supported not enly by its Tariff Rule 13.1, but
by its Tariff Rules 7 and 9B, as well. [Sc¢e Attachment C to Complainants” Exhibit 2;
Complainants’ Exhibit 4, page 7; Exhibit 2 and 3 to Complainant’s Exhibit 4].

C. Exception No. 3: The ALJ erred in concluding, without substantial
evidence, that the developers of the new residential development
simply “chose” to install underground electric lines, thereby
improperly rejecting the application of Rule 13.2

This exception erroneously implics that the ALJ basced his determination that
Duquesne Light’s Tariff Rule 13.2 did not apply to Complainants’ projects upon a
finding that Complainants “chose™ to install underground service. On the contrary,
the ALJ's reasoning is clearly premised vupon the fact that said installation of
underground scrvice did not meet the definition of “development” because it did not
require the extension of Duquesne Light’s distribution lines:

The present case does not involve an extension of Duquesne’s
facilities. Its distribution system existed and was present at cach site,

Injtial Decision, p. 8.

If Duquesne Light's Tariff Rule 13.2 and Commission Regulations 57.81-57.88 had
applicd, Complainants would not have had a choice. They would have been required
to install underground service.

On Page 26 of their Exceptions, Complainants assert that the ALJ relied upon
“two crroncous statements.” In fact, both statements are supported by uncontroverted
evidence of record, all of which was provided by Complainants themselves:

l. The retention of some overhead facilities contributed to the reduction

in cost from Duquesne Light’s original estimate. As noted above, the original plan



shows underground facilitics in front of the high-rise. Testimony of Gallagher, N.T.,
p. 143, Gallagher testified that keeping overhead facilities in the portion of
Ohioview Acres near the high-rise led Lo a revised cost estimate. N.T., p. 155, lines
1-5: see also Khalil's letter to Gallagher, Exhibit 5 to Complainants’ Exhibit 4,

2. Design changes made with input from Duquesne Light resulted in
reduction of the cost estimate. When asked about the cost being lowered, Gallagher
testified that the design team met with Khalil, who was very helpful in trying to lower
the costs, apparently through design changes. N.T., pp. 149, lines 10-12. Gallagher
further testified that Khalil “worked with us™ to get the costs down., N.T., p. 165,
lines 5-11.

Complainants seem to have the impression that if they repeat the same
misstatements ol evidence, unsupported innuendoes, and outright fics often cnough,
the Commission will fall for them. Dugquesne Light respectfully submits that the
Commission is not as gullible as Complainants appear to think it is.

Contrary 1o Complainants assertion on page 27 of their Exceptions, there is
absolutely no evidence that Duquesne Light's initial estimate was “wildly inflated.”
Similarly, there is absolutely no evidence that Duquesne Light reduced the estimate
rather than provide a breakdown. As discussed repeatedly and in detail above and in
Duquesne Light's Main and Reply Briefs, Complainants’ own cvidence shows that
Duquesne Light's original cost estimate for the Ohioview Acres project was lowered
because of design changes undertaken with input from Khalil,

D. Exception No. 4: The ALJ erred in applying a restrictive and

discriminatoery interpretation of Rule 13.2 inconsistent with:
(1) Executive Order No. 2004-9; (2) the public policy
objectives of the Commission’s rules encouraging underground
celectric lines in new residential developments; and (3) the fair
and equal treatment of new residential developments whether
they arc located on a suburban greenfield site or an urban in-
fill site.
Complainants use this Exception to raisc a series of red herrings. The issuc

before this Commission is not whether or not Pennsylvania'’s cconomic development

goals favor building on previously developed land rather than undeveloped



agricultural, forest or watershed land, The issue is not whether or not it is good
public policy to replace public housing communities with affordable housing
communities, nor whether underground service is “better” than overhead service in
terms of attracting investors or obtaining public money and tax breaks. The issuc is
whether or not Complainants’ projects meet the definition of “development™ in
Duquesne Light's Tariff Rule 13.2 or Commission Regulation 57.81.

Complainants assert that Duquesne Light’s position is “an affront to
any urban project that involves the adaptive use of land.” It is important to
note, however, that Duquesne Light did not prevent Complainants from
installing underground scervice in their projects. Duquesne Light simply
required them to bear the cost of said installation. It is clear that
Complainants put a great deal of thought and ¢ffort into the finances involved
in both projects. See Complainants’ Exhibits 25 and 26. They had ample
opportunity to provide for the cost of relocating Duquesne Light’s facilities.

No evidence of record indicates that they failed to obtain sufficient public and
private funding to mect these reasonable costs which have, in fact, been paid.

Further, Duquesne Light's position is in accordance with the plain meaning of
its Tariff Rule 13.2. 57.81-57.88. As a rcgulated public utility, Duguesne Light is
required to adhere to its tariff. 66 Pa. C.S. §1303.

The Public Utility Code empowers the Commission to regulate all public
utilitics doing business in Pennsylvania and to make such regulations, not inconsistent
with law, as may be neccssary or proper in the exercisc of its power or performance of
its duties. 66 Pa. C.S. §501(b). Every public utility is required to observe, obey and
comply with Commission Regulations and orders. 66 Pa. C.8. §501(¢). The
definition of “development™ in Commission Regulation 57.81 excludes Complainants’
projects on its face. Duguesne Light's position is in accord with this Regulation.

As noted in Duquesne Light's Reply Brief, pp. 12-13, and at N.T., p. 171,

Duquesnc Light's Tariff Rule 13.2 was adopted in compliance with the Commission’s



July 8, 1970, Order at Investigative Docket No. 99. Said Order was subscquently
published 1n the Pennsyivania Bulletin, Vol. 7, No. 10, March 5, 1977, pp. 577-580.

Complainants scck to impose the cost of underground service installation in
their developments upon Duquesne Light. However, as the Commission noted in
Santo Calanroni v. Pennsvivania Power and Light Company, Addicional Complainants:
Franklin Towne Realiv. Inc. et al.. Additional Respondents: Bell Telephone Company
of Pennsylvania and Duguesne Light Company, Opinion and Order adopted at Public
Meeting held August 21, 1986 and enterecd August 27, 1986, Docket Nos. C-781003568
and C-78060381:

No parties deny that onc of the primary purposes of

promulgating clectric and telephone undergrounding regulations was to

place the cost responsibilities for the undergrounding differential upon

the developer or homecowners, not the utility customers.

Calantont is specific to trenching costs. However, as the Superior Court determined
in Colonial Products Company v. Penusylvania Public Urility Commission, 188 Pa.
Superior Court 163, 146 A.2d 657 (1958), a utility may require contribution when the
benefits of a proposed improvement accrue primarily to a particular customer. In the
present casc, the relocation of existing utility distribution facilities accrued to the
benefit of Complainants,

Whether or not Complainants believe that they were compelled by HUD
requirements, the nced to attract investors, or other considerations to install
underground service, the fact remains that they were not compelled to do so by
Commission Regulations 37.81-57.88 nor by Duquesne Light™s Tariff Rule 13.2
because neither the Regulations nor the Tariff Rule applicd. There is simply no basis
for requiring Duquesne Light to subsidize the installation of underground service in
Complainants’ projects. As the ALJ rightly noted at page 8 of the Initial Decision:

Complainants™ policy argument avoids the question of who will
pay lor the cost of construction. The end result of adoption of

Complainants’ position would be that ultimately the cost would be
placed on Duquesne’s current customers.



By defining “development” in Commission Regulation 57.81 to include the
phrase “if electric service to the lots necessitates extending the utility’s existing
distribution lines,” the Commission limited the circumstances under which a public
utility would have to bear the cost of installing underground service to those
instances in which the utility’s revenue would increase due to the extension of service
to a previously unserved arca. There is no reason to believe that the Commission ever
intended its Investigative Order No. 99 or its Regulations 57.81-57.88 to require
utility customers to bear the cost of installing underground service whenever a
developer chooses to demolish existing buildings and relocale existing overhead

service to underground.
IV.  CONCLUSION

For the reasons set forth above, Complainants Exceptions are clearly without
merit. The Initial Decision properly determined that Complainants had failed to meet
their burden of proof and that their complaints must therefore be dismissed.

Respectfully submitted,

Rc. gy M. Sestak
Attorncy for Respondent
Duquesne Light Company

Duquesne Light Company
411 Seventh Avenue, 8.2
Pittsburgh, PA 15219
Telephone: (412) 393-1546
FAX; (412} 393.14(8
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