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Docket Nos. 2006233 and 2006236

Before the
PENNSYLVANIA PUBLIC UTILITY COMMISSION

[N RE:

OHIOVIEW INFRASTRUCTURI, INC.

)
)
Application of Yo PDocket Nus, 2006223 and 2006236
)
and GROVETON HOUSING PARTNERSHIP, LP )

BRIEF IN SUPPORT OF APPLICATIONS OF OHIOVIEW INFRASTRUCTURE, INC.
AND GROVETON HOUSING PARTNERSHIP, L.

l. INTRODUCTION

Rule 13.2 of tts Tanff, requires Respondent Duquesne Light Company
{“Duquesne Light™) to pay for the costs of installing underground clectric factlitics tor
“New Residential Developments.”™ The issue in this consolidated action s whether two
newly constructed alfTordable housing communives, Pleasant Ridge and Groveton Village,
qualtfy us New Residential Developmenis under Rule 13,2, Because the developments arc
completely “new™ in every substantive respect, they satisly the requirements ol Rule 13.27s
requirements,  Both commuities were constructed on cleared, newly subdivided ground,
utterly devoid of infrastructure, streets, or buildings. These communilies are thus
indistinguishable from residential commumities built on tormer farmland. The only
difference 1s that these communities were built on reclaimed Ll - - property that had
previously been occupicd by public housing.

Despite the different ownership and the ungquestionably new residential
guality of the developments, Duquesne Light wrongly concluded that the developers should
be solely responsible for the costs of installation of the undergraund clectrical factlities. To

support this conclusion, Duquesne Light essentially sceks o hinitation of the term “New

00775240 DOC



Pocket No, 2000233 and 2000236

Residenttal Development™ that would discualify any such development 1f, at one time, an
overhead electric supply line, extsted at the site. This position ignores Pennsylvania Jand
use Lnv and, significantly, the PUC™s own requirement that new development include
underground electric lines,

Il STATEMENT OF THE CASE

A Description of the Consolidated Complaints

Complainants Ohioview Infrastructure, Inc. (hereinalter “Ohtovicw
Infrastructure”™) and Groveton Housing Village Partnership LD (the “Partmership™) filed these
consolidated Complaints on April 10, 2006. The Olnoview [nfrastructure Complaint concerns an
affordable housing development known as “Pleasant Ridge,” which was constructed between
2003 und 20006. The Groveton Complaint concerns an ailordable housing development known as

?

“Groveton Villiuge,” which was construcied hetween 2002 and 2004, The Complaints request a
declaration that Pleasant Ridge and Groveton Village qualify as New Residenual Developments
under Duquesne Light Company’s Taritt Rule 13.2. Each Complaint also secks a refund of
money paid to Duquesne Light for the installation of underground electric facilities at Pleasant
Ridge and Groveton Village,

Duquesne Light filed 1ts answers to the Complaints on May 15, 20006 and joined
Complainans’ request to join these Complaints, On Jaly 20, 2006, the Court conducted an
[nital Prehearing Conterence and, on July 21, 20006, issucd a Prehearing Conference Order,
consohdating the Complants, On January 9, 2007, the Fonorable Michuel J. Nemee presided

over an evidentiary hearing,

i~
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I, The Partics

Ohioview Infrastructure, lue., is o corporation located at 230 Wyonung Avenue,
Kingston, Pennsylvania, 18704, In 2003, Ohiovicw [nlrastructure was foried for the purpose of
constructing Pleasant Ridge m Stowe Township, I’cnnsy!v:miu.' Groveton Partnership is a
partnership located at 230 Wyvoming Avenae, Kingston, Pennsylvania, 18704, Like Ohioview
[nlrastructure, the Parmership is a land developer and was Tormed i 2000 for the purposc of
developing Groveton Village in Robinson Township, Pennsylvama. Duguesne Light 1s a public
atility located at 411 Seventh Avenue, Pittsburgh, Penusylvania 15219 and 1s the clectric utility

with the exclustve right to provide clectric service to Pleasant Ridge and Groveton Vitlage,

B. IFactual History

l. Pleasant Ridge
Mleasant Ridge was constructed on the site of 30064 acres of Tand Tormierly
occupiced by a housing development known as Ohioview Acres.” The United States War

Department constructed Ohioview Acres during World War 1 to serve as temporary worker

' Ralph A. Falbo, the Chairman and CEO of Ralph A Falba, Inc. (“Falbo, Inc.) testified
regarding the partnership structures of Chioview Infrastructure and Groveton Village
partnerships. Tr.at 110.17. As he explamed, Falbo, Inc. is a partner in Pennrose Falbo, Inc. and
Pennrose Falbo and the Allegheny County Housing Authority are co-general partners in both
Olioview Infrastructure, lnc. and Groveton Village Partnership. Tr. at 1343, Although the
Authority is a general partner, its ownership interest is nominal, comprising only 1% ol the
partnerships. Troat 112.20-113.1.

2 As explained below, Pleasant Ridge also included tand acquired from an adjacent property to
permit the vacation and relocation of JefTerson Drive, The total cost of the project was
$45,000,000 - $50,000,000. Tr, at 09.8.

[}
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housing. Tr.ul 535.1.-56.1. After the war, the Allegheny County Housing Authority (the
“Authority™) acquired Ohioview Acres from the federal government and used it for low income
housing, subject to the supervision and regulations of the United States Department of Housing
and Urban Development (CHUD™). Ohioview Acres consisied of 230 units of barracks-style
housing, constructed on conerete slabs. Sce, ¢z, Exhibit SA-31 (pictures of Ohioview Acres).
These harracks were arraved along twoe cul-de-sac streets known as Jefferson Drive and Potonmuc

Drive. See Exhibit 11 (Exisung Conditions Plan).

2 Groveton Village

The Umited States War Department also constructed Groveton Village, on an
eleven acre stle, 1o serve as temporary worker housing during World War 11 Tr. at 35.1-50.1. As
with Ohioview Acres, the Authority aequired Groveton Village after the war lor low income
lousing subject 10 MUD regulanons. Grovelon Village consisted of cinder-block. barrack-stvle

housing constructed alonyg streets known as Village Dinve, School Strect, and Court Place. See

Exhibit 7 (pretures of old Groveton Village) and Exhibit 19 (Groveton Village Survey of

Property).

Before they were demolished, the Authority entirely owned and managed both
Grovelon Village and Olioview Acres. Ty at 45.25-46.7.

KN Conditions at Groveton Village and Ohioview Acres prior to their
demolition.

Walier Maclamn, the Authority’s Director of Real Estate, explained that, by the
late 1990°s, hoih Groveton Village and Ohioview Acres were plagued with severe social
problems, including concentrittion of poverty, high uncmployment, vandalism, periodic

shootings, drug rrallicking, and gang acuvity. The erime problems were exacerbated by the
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developmenis™ fack of “defensible space.” 1.e. space providing as sense of “ownership™ to the
residents and aiding in crime prevention. Troat 41,5, In addition. the developnients had
structural problems, lacked public transportation, and other amenitics such as air conditioning,
and soctal services to address problems within the community. I at 40.21-41.4. Morcover, the
developments were not handicapped-uceessible and lacked sidewalks that complicd with the
Americans With Disabilities Act. Accordingly, the developments suffered from “huge vaciney™
rates, below 50%, of capacity, because even the “poorest of the poor™ chose o live elsewhere,
Tr. 42.15-42.25. As a result of these foregomg problems, the developments were declared to he
obsolete in the 1990s. Tr. ut 64.9-14.

4, Constraints on the Authority’s ability to fix the problems at Ohioview

Acres and Groveton Village.

Priovto 1993, FIUD regulations restricted the Authoriiy’s ability 1o address the
problems noted bove. Under HUD s pre-1993 regnlutions, the Authority could engage in
piecemeal rehabilitation ot pubhic housing but could not undertake the whelesale structural
changes necessary to address the deep-seated social problems endemic to developments such as
Groveton Vidlage and Ohioview Acres. Troat 44,11 As Mr. MacFann lestified,

Prior to that the authority was not allowed w do anything differeht

than basically ix what was there, meaning vou couldn't change the

unit size, couldn't make a bedroan. couldn't add more bedrooms o

a unit, you couldn’t take bedrooms away,

Q. This was by virtue of HUD regulations?

Ao By HUD regulations. Tearing down i unit was practically

impossible because ol one for one replacement. meaning that you

had to build the unit fivst prior o tearing down. That was part of

the regulations. So that was really what we were able to do,. We

weren't able o change a lot of the density problems. We weren't

able to improve services to the community, meaning bus
trantsportation, and stop the wsolation.

00775240.00C
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Tr.44.11-24. Morcover, Mr. Macl ann explained, HUD regulations restricted the Authority’s
ability to simply abandon the developments and start over in a new location. Tr. at 58.9-106:
FO7.6-19. Thus, priorto 1993, although Ohioview Acres and Groveton Village were obsoletc
i : 5 &
and riddied with social, physical, and structural problems, HUD regulations restricted the
Authority’s ability to provide a comprehensive solution.
5. The “end af public housing as we know it” - - the ereation of the
HOPFE VI aftfordable housing program

In 1993 faced with the nationwide failure of housing developments such as
Ohioview Acres and Groveton Village, Congress and HUD implemented regulations designed to
“change the fuce of public housing.™ The new regulations were adopted under a program known
as Hope VE - As Mr. MacFann explained:

A, Congress appointed o commuission to study the problems in

public housing and to identify an opportunity to change the face ol

public housing. Through thut a program was developed called the

Hope VI Program, and Hope Vi in some cascs morphed mto a

mixed tinancing development, as is the case of the Groveton

Village. But through this we established partnerships with both

other forms of government, meining local government, county

government, state government, and also brought i public or

private enterprises into the nux.

Troat 43.8.7 Mindy Turbov, an expert on Hope V1 developments and affordable housing,”

testified that the Hope VI program was designed to “end public housing as we know .7 Tr, a

I Hope VI is an acronvm lor Housing Opportunitics for People Everywhere.

4 - - . . . .

Ms. Turbov was the offictal at HUD responsible for creating the Hope VI program and is
currently w consuitant to housing agencics and developers throughout the country., Tr. at 91.8-
02.17; 98.5-17.

6
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08.12-17. Ms. Turboy identified three critical components o the changes in HUD policy made
I 9 ! \

to implement 1his change.

a. Private ownership and management

First, Ms. Turbov explained, private scctor development, ownership, and
managentent ol Hope VI developments was critica] to obuuining lunding and restoring

accourttability to public housing:

[0 1994 the general counsel of FIUD gave an epinion that private
entities could own public housing, and the pomt behind that was
that a public housing authority, which is basically a surrogate of
HUD, i mean, housing authoritics have no other sources of funds,
that a housing authority couldn't use any kind of modern housing
finarcing technmques; in particular, low income housing tax credits.
You had (o have a private entity involved and a private entity own
and manage the properties,

Troat99.10-100. 1. Ms, Farbov explained thal private seclor involvement ensures e vigorots

oversight and accountability demanded by private sector investors:

i3y changing the ownership pattern, what happened was you would
allow for leveraging to others, which mcant increcasing the number
ol dollars you would have for the property, but also bringing in a
new set ol investors and a new set of oversight, which HUD has
never been good al overseeing housing authoritics, and demand
market standards. They basically had Wall Street watching and
owning, frankly, and Wall Street owning public housing.

Troat 99 19-250 Ms. Turbov also stated that private sector ownership ensured that public
housing would be responsive to the market:

And there would be consequences unlike when it's owned by o

housing authornty. I's @ hundred percent public housing, there are

no consequences, and people with choices don't make choices o

live there.

Troat 1011518,
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b. Adherence to “new urbanism” design principles

Ms. Turbov also expluined that the Hope VI revolution it public housing included
requiring “new urbamsm desien™ tor proposced developments. On a broad level, “new wrbanism™
required the razing ol existing buildings and streets and the complete rebuilding of the
COMNIUNILCS:

So at that time 1t was realizing that the super blocks and the

isolation were the wrong way to go interms of design. And af the

same time this new urbanist movement was coming to the fore it

was pretty much really, if vou want to know what new urbantsm 1s,

it's building neighborhoods just like they used (o be insteud of

these massive super blocks or barrack style housing.

Tr. at FO2.13-25.

C. Mixcd-income residents

Finally, Ms. Turbov explained that Hope Vi developments would strive to include
amix ol incomes mmong its residents:

Well, HUD preferenced having a mix of incomes, and the reason

for that was really very simple. Astde from getting benelits of the

low income housing tax credits, if vou had a market rate renter and

a market rate rental component in there, the project, the cconomics

of the projects made them work in such a way to be very simple

that if 1t wasn't managed in standards of people like you and T who

have housing choices the cconomics would fall apart,
Tr.at 101.7-14, Because these developments would include residents who have choiees about

where 1o live, the developments had o be designed to the standards of the prevailing market. Tr.

at 9924,
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0. The Applications for Hope VI funding to create new communities to
replace Ohioview Acres and the old Groveton Village.

By the late-1990s, Groveton Village and Ohioview Acres were failed
communittes. which the Authority had declared to the obsolete. Tr. at 63.7; Exh. 23, 206.
Moreover, the problems with the devetopmients were structural and could not be addressed
through the rehabtlitation ol the existing intrasirocture. Tr at 63.11-25. Accordingly, the
Authority formed a partniership with Pennrose Falbo, and submitted applications to HUD (and
Later the Pennsylvania Housing Finance Agency (the “PHFA™)) for approval to use federal tax
credits to develop Groveton Villuge) to sceure Hope VI funding and permission to use {ederal
tax credits as a means of leveraging private funding for the creation of the new conumunitics,

Sec Exhibits 25 and 26.

. The highly competitive nature of the Hope VI funding
process.

Through the Hope VI Program, HUD allocates funds through a competitive
application process. Sec Tr. 48.7-25. To achieve HUD approval, a HOPE VI application must
achicve a high scorc on a prescribed sct of criteria. 1 at 107.12-25. Broadly speaking, the
criteria required the successful applicant to show that the proposed development would “change

LA S

the face of public housing.” Tr.at 45.10-16. To achieve this, HUD ranked the applications
taking mto consideration the fuctors discussed above: private ownership and management, “new
urbanism,” and mixed income.

As applied to the old Ohioview Acres and Groveton Village sites, Mr. MacFann
and Ms. Turbov explained that the Hope VI scoring eriteria dictated certain design choices. In
cach development, the streets had 1o be reconfigured to permit public transportation, cradicate

Y
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(he “superblocks™ and create “defensible space.” T, at 106.4-25. Without a sweeping redesign
ol the strecets, neither Ohloview nor Groveton Village would have received HUD approval for
demolition and disposition 1o o private developer or approval from the PHIA for the use of
federal tx credus. Id. HUD’s scoring eriteria also required that the new developments be
constructed 1o a prevailing market standard for design. Market forees, driven by private
investors and prospective homeowners, demanded that the developments be built o the design
standard prevatling at other new residential developments in Western Pennsylvania. T'r. at 99.24,

7. Ohioview Acres is demolished and a Hope VI Community known as
Pleasant Ridge is created on the site of the former property.

[n 2002. the Authority filed an Application with HUD 10 obtain permission to
demolish Ohioview Acres and to construct the Pleasant Ridge conimunity. Sec Exhibit 23
{Ohioview Acres 2002 Hope VI Application). In the Application, the Authority explained that
Pleasant Kidge would consist of 181 Ter-rent fownbouse and duples units, {ificen for-sale
detached homes, a First-Tee goliing center, o community eenter, and o municipal building,

As set forth 1o the Application, the design {or Pleasant Ridge fully embraced the
concepts of new urbanism. First and foremost, Pleasant Ridge completely redesigned the site’s
street layout, eliminating the “superblocks™ and barrack-style housing. Sce Exhibit 25, Tabs 33,
34. The plan contemplated vacating and removing the extsting streets, Jelferson Street and
Potomac Street and ereating an entively new street grid of streets and alleys. [d. Sceond, the
Pleasan Ridge design mcluded defensible space, including front porches, back vards, gardens
and, with regard 1o the townhouses, “urban™ setbacks adjacent to the new streets. [n addition, the
Application contemplated that Pleasant Ridge would be designed to prevailing market standards.

with new infrastructure replacing the vbsolescent infrastructure that dated from World War 11,
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This meluded removing the overhead clectric lacilities and installing underground electric lines
in the development. See Exh. 25,
8. The former Ohioview Acres site was transformed into a “greenfield”
following the receipt of HUDY approval for the demolition of Ohioview
Acres and disposition of the site to a private developer.,

As part of its Hope VI approval, HUD approved the demoliton of Ohioview
Acres. Sece Extubit 25, p.8. Morcover, HUD approved the “disposition™ of the site to a private
developer, Ohioview Infrastructure. Troat 113.7. On behall ol Ohioview Infrastracture. lne..
Mr. Falbo testifted that the “disposition™ was a crittcal step (or enabling the private developer to
take control of the site (o begin the new development. Troat 115.7-12,

Pursuant to HUD s demolition approval, the Authority removed all of the
existing tenants from Ohioview Acres, razed cevery building on the site, removed the roads and
all of the infrastructure, inchiding the overhead electric ines, v, at 163.23, Ohioview
Infrastructure patd Duquesne Light for the removal of the existing overhead clectric hines, poles,
and transformers. Troat 12290 After this demolition, the former Ohioview site was the
cquivalent of a “greenfield,” ready tor development,

Y. Stowe Township, Allegheny County, and Duguesne Light treated
Pleasant Ridge as a new development.

Stowe Township treated Pleasant Ridge as a “new development,” requiring that
Ohtoview Infrastructure enter into a developers agreement providing (or maintenance and
performince bonds for the construction of the infrastructure to be constructed. Tr. 64.2-10. n
addition, the Township required the approval of a subdivision plan whereby the Pleasant Ridge
site was subdivided mto at least Nilteen newly-created parcels. See October 26, 2004 Ohioview
Acres Subdivigion Plan (Exhibit 14). Becausc this subdivision plan was recorded, the

development was treated as a “new” development under the focal zonming ordinance. 1'r. 63.18-
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[—04.10. Among other things, the development ordinance required the streets within Pleasant
Ridge to have sidewalks and to have a 507 right of way. Sce Ohioview Subdivision Plan, Exh.
4. In additton, unlike Ohioview Acres, the owners of the newly created parcels at Pleasant
Ridge pay real estate property taxes to Allegheny County. Tr.at 1331,

Duquesne Light prepared a design drawing for the installation of the undergronund

fucilities and Tabeled the drawings as “New Business — Ohioview Acres.” Sce Exhibit 13, In

addition, afler Pleasant Ridge was constructed, every unit was separately metered and Duqguesne
Light now bills the tenants and owners directly for electric service. By contrast, for Ohioview
Acres, Duquesne Light maimtained o single meter and billed the Authority for the clectric service
tor the entire development). Troat 70.7-16; 130,13 = 131.0.

Distinet from the old Ohioview Acres, Pleasant Ridge 1s now owned HOO% by o
private limited partnership (with'a long-term greundlcase rom the Aathority) and the fifteen
parcels sold in fee simple to private homeowners, Troat 48.21; 69,23, The complete eradication
ol Ohioview Acres and creation of Pleasant Ridge is shown by the photographs at Exhibit 6.

I After the demolition of Ohioview Acres, Pleasant Ridge was
constructed with underground electric facilities.

Patrick Gallagher, an chgineer for GAT Consultants, scrved as the project manager
for Pleasant Ridge. Mr. Gallagher testified that old Ohioview Acres had existing overhead
electric facilitics but that the tacilities were filty vears ofd and had reached the end of their useful
e, Tr.at 153.17-22. Moreover, Mr. Gallagher testiticd that becituse the former streets were
vacated and a new street grid system and housing units were constructed, the old overhead tines
could not have been retamned, Tr. at 133.4-7,

Prior to beginning construction, OGhioview Infrastructure stpplied Duquesne Light

with a copy of the project subdivision plan, identifying houndaries and any necessary casements
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or rights ol way, as required under Duquesne Light TartfTsubpart 13.2.C(1). Ohioview
lafrastructure also advised Duguesne Light that it would comply with Rule 13.2.C(2)'s
requirement that the applicant clear and grade the installation arca. Mr. Gallagher and his
subcontractor, Suntangelo & Lindsay. provided Duquesne Light with a design for the installation
of the underground facilities, Tr. at 148.1.

In response, Duquesne Light provided Mr. Gallagher with an mitial estimated cost
ol mstallation in excess o $700,000. Tr. ot 146.21. On July 7, 2004, Ohioview Infrastructure’s
attorneys sent 4 letter to Duquesne Light, requesting that Ohioview Acres be treated as a New
Residential Development under Tarff No, 13.2, Sce Exhibit 1 (Attachment ). On August 14,
2004, Duquesne Light responded by refusing (o designate the project as New Residential
Dc;'e]opmcnl. Sce Exhibit 1 (Attachinent C). Iniks Tetter, counsel for Duquesne Light
crrongously concluded that Oluoview Acres was an existing development under construction
for modernization” rather than “new construction.” Sce Exhibit | (Attachment €). Following
this iital demand, Mr. Gallagher requested a detailed breakdown of how Duquesne Light
arrived at the $700,000 figure.

Instead of providing the requested breakdown, Duquesne Light reduced its
estimate of construction 10 $253 416,73, Sce July 14, 2005 tetier from John . Kahtil to Patrick
Crallagher (Exhibit 4, Tab 3); Troat 14815 - 149,12, In his July 14, 2003 letter, Mr. Kalilil
observed that “[t]he former overhead facilites were removed this past winter under o prior joh to
allow for the rebutlding of Ohioview Acres.” In order to keep the project on schedule, while
reserving is right to challenge Duquesne Light's determination regarding the status of Qhioview
Acres, Ohioview Infrastructure paid the $233.416.73 deposit to Duguesne Light. Sce Exhibin 4,

22,
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Mistick Construction, the general contractor, excavated the trenches for the
underground facilitics, provided conduit for the lines, and backfilled the trenches. Tr. at
148.8 14

I, The construction of the “new™ Groveton Village

Whitle not Tunded as a HOPE VI project, Groveton Village's new design and
architecture was also inspired by the concepts of new urbanism and low density, The Partership
mitially submitted a Hope V1 application for Groveton Village and, when that application did not
receive tuirding from HUD, the Partnership turned to the PHFA to receive permission Lo use
lederal tax credits as a means of leveraging private funding to develop a new Groveton Village.
See PHEA Application, Exhibit 26." As Mr. MacFann explained, the PHEFA used criteria similar
to that HUD used i evaduating and approving the Groveton application. Tr. at 37.8-201 Like
Ohioview Acres, the Authority had to obtain permission from FIUD to demolish and disposce of
the old Groveton Village site. See Septenber 21, 2001 Demolition and Disposition Letter (Exh.
9). The FIUD Disposition Letter stated that:

The Mixed-Finance Finance Proposal for the Groveton Village site

will blend the development inte the surrounding conmunity,

reduce density, create a mixed income community, and provide

residents with dwelling units that meet code requirements and
modern marketability standards.

See Exh. 9.p.2. Through theassuance of this letter, HUD ensured that the proposed new

community would cmbody the destgn coneepts integral to the Hope V1 program.

® By providing the conduit and electric designs, the developer went above and bevond its
obligations under Tarifl Rule 13.2.

“ The broad and comprehensive scope of the new developments can be seen [tonn a review of the
table ol contents for the HOPE VIEand PHEFA Applications. Sce Exhibits 23 and 26.
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After receiving this letter, the Partnership began construction of the “new”™
Groveton Village at o cost of ten to twelve million doflars. This project was accomplished in
phases, due to litigation with some familics on the * back end of the property.” Tr. at 61.21. As
phase one was completely razed Lo the equivalent of a greenficld, the remaining phase still had
some overhead lines and residents until that portion of the site was also vacated. Tr,at §§.11-25.
In addiiion, the Partiership obtained a subdiviston approval from the Robinson Township Board
ol Supervisors and. on December 31, 2001, recorded the subdivision plan which divided the site
into six new parcels. See Exh. 17; Tr. 77 at 20.21.

As with the Ohioview Acres, Duquesne Light billed the Authority for the
electricity provided (o the residents of the 100 units at the “old™ Groveton Village. With regard
to the “new’” Groveton Village, Duguesne Light installed meters at cach of the sixty-nine
residences and billed its new customers directly. Troat 131.12-19. The “new” Groveton Village
is owned by a limited partnership with a long-term eroundlease from the Authority, Troat 113.1.

12. Robinson Township treated Groveton Village as a “new?”
development.

Mr. MacFann testified that, as a consequence of the subdivision, Robinson
Township treated Groveton Village as a new development and required compliance with the
Township's various subdivision, site plan, and land development ordinunecs:

Q. Now, let's take, tor example, with Groveton, when you
proceeded with Groveton, how did Robinson Township treat that
project? Did they treat 1t as existing units, that you could keep the
same size streets and as hasically wiv existing project improvement?

A, No. They considered 1t a new development. They required us
i0, one. determine ownership of the streets; also then comply with
current street regulations, meaning that if the streets were 35 or
less, now we had o have a 30-foot right-of-way for the strects.
The existing sewage lines, the numicipal authority, new water
limes, they were considering this a brand-new development. We
had 1o subdivide the parcels o meet setback requirements, 1o mecl

N
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the number of buildings on the lot, a variety of dif lerent zoning
regtilations and —

Q. And that includes sidewalks as well?

A Yes. This Groveton Villige was a strange site. For whatever

reason, sidewalks were only on hall the site on one side ol the

strect, not on the other side. Se they required sidewalks on both

sides of the street.
Troat 59.22-60.17; Exh. 22, In addition, the streets within Groveton Village were vacated and
excavated and replaced with a new patiern ol streets, T 127.9-220 Inthe course of this
demolition, the Partmership paid Duguesne Light to remove the old overhead cleetric Facilitics,
Tr.at 119.10. The complete eradication of the “old Groveton Village™ and creation ol the new

development 1s shown by the photographs at Exhibit 8.

13. The developer excavated and hackfilled the trenches for the
underground lines and provided conduit to Duquesne Light.

As with Pleasant Ridge, Mistick Construction excavated and backfilled the
trenches for the underground electrie fieilimies, In addition, Mistick provided conduit, free of
charge. to Duquesne Light. Tr.oat 12007, On March 27,2002, Duguesiie Light submitied a cost

estimate of $117.590.05 to Mistick and the Partnership paid Duguesne Light the $117,590.03.

I RELIEF REQUESTED

The Complinants request a declaration that Pleasant Ridge and Groveton Village
qualify as New Residential Developments under Duguesne Light Company’s Turifi' Rule 13.2
and scek a refund, pursuant to 66 Pa. C.S.A §1312, ofmoney paid o Duquesne Light for the
mstallation ol underground clectrie facilities at Pleasant Ridge und Groveton Village, o total of

S371.006.78. plus interest, costs and allorneys fees.

16
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IV, SUMMARY OF ARGUMENT

Under tts TarifT No. 13.2, Duquesne Light is required to pay for the costs ol
mstalling underground clectric facilities for New Residential Developments, exeept for
costs incurred by the developer in excavating and backfilling the utility trenches. The issue
in this consolidated action 1s whether two affordable housing communities, Pleasant Ridge
and Groveton Vidlage, qualify us New Residential Developments under Tarit? No. 13,2
Both developments are completely “new” in every meaningful respect and satisfy Tarit! No.
12.2°s requirements. Both conmmunitics were constructed on cleared, newly subdivided
ground, utterly devoid of inlrastructure, streets, or buildings. These communities arc
inciistinguishable from residential communities built on former Larmland, The only
difterence is that these connmunitics were built on reclaimed land - - property that had
previously been occupied by earlier public housing. Flowever. the owncership of cach
development has changed — from a muanicipal authority (o a private partnership. Individual
customers are now responsible to pay their clectrie bills, and Pleasant Ridge includes lee
simple ownership by individual home owners, T, al 69.3-24.

Duquesne Light concedes many ol these facts, but disputes that the projects
necessitated the extension of the Company’s existing distribution hines, Its position ignores
the Tact that, when the projects were constructed, no distribution lines existed on the sites.
The existing distribution lings were off-site and had (o be extended throughout the new
cominunitics. Morcover, the overhicad lines in the old communities could not be retained
due to HUD design guidelines, market forces and the physical layout and reconfivuration of

the new communities.
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V. ARGUMENT

A Burden of Proof

Scetion 332(a) of the Public Utihity Code ("Code™). 66 Pa. C.S.§ 332(x), provides
that the party sccking affinmative reliel from the Commission has the hurden of proof. In Se-

Ling Hosicry, Inc. v, Muareubies, 364 Pac 45, 70 A 2d 854 (1930). the Penmsvlvania Supreme

Court held that the term "hurden of proof™ means o duty o esiablish a fact by a preponderance of
the evidence. The term "preponderance of the evidence” means that one party has presented
evidence which is more convineing, by even the smallest degree, than (e evidence presented by

the other party. Samuel J. Lansberry, Ing. v. PA Public Utility Conun'n, 378 A.2d 600; 602

(1990), alloc. den., 602 A2d 863 (1992).  In these procecdings, the Complaimnns seek
alfirmative rehiel and, therctore, bear the burden of proot. Upon a complunaut's submission of
cvidence sufficient to establish a prima facic case. the burden of going forward with the
evidence, sometimes called the burden of persvasion, shilis to the utitity. See Milkie v.

Pennsylvania Public Utility Cmm'n, 768 A.2d 1217 (Pa. Cmmw. Ct. 2001). [Fa utility fils to

rebut the evidence the Complaimnant presents, the Complaimant must prevail.

[-lere, the utiiity offercd no other evidence, other than to establisl that overhead
clectric facilities, at one time, existed at the site, Because the utility offered no other evidence,
the nature ol the new residential development, the ownership change, and the need (o remove
(and the removal of) the overhead lines prior to the construction of the new residential

developnients is not in dispute.
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B. Construction of Utility Tariff Provisions

1. Applicable principles of construction of Duguesne Light's tarilf.
The provisions of o Commission-approved tari T have the force of Taw and are

32

binding on both the utility and its customer. Sitteler v. Bell Telephone Co. of Pennsvlvama,

"o Commyw, 319, 379 A.2d 339 (1977). Brockway Glass Co. v. PA Public Utility Common, 63

Pa. Commmw. 238,437 A2d 10067 (1981). Tartfl provisions approved by the Commission are

prima focic reasonabie. Lynch v. PA Public Uhitity Comm'n, 140 Pa, Commw. 599, 594 A 24

816 (1991), alloc. den. 529 Pu. 670, 605 A 2d 335 (1992). Notwithstanding the presumption of
reasonabieness, ambiguitics in a i must be resolved against its author - - in this case,

Duguesne Light. Sce, e.v., Kanowiez v. PPL Elecetric Utilities Corp., 2003 Pa. PUC Lexis 43

(April 20, 2003).

C. History of PUC Regulations Concerning Pavment for the Installation of
Underground Electrie Facilities.

In its Investigative Docket No, 99 (“1.D. 99™), the Commission investigated the
feasibility ot installing electric distribution hnes underground in New Residential Developments.
3y an Order dated July 8, 1970, the Commission ordered that underground clectric service would

he the standard for construction of New Residential Developmenis.” This 1970 rule allocated the

T 1D, No. 99 defined “Development™ as follows:

Five or more adjoining unoccupicd lots in a recarded plan for the
construction ot single-family residences (detached or othenwisc)
mtended for year-round occupancy, or one or more apariment
houses containing an aggregate of five or more family units. il
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costs lor installation to the developer and required. wmong other things. that the developer pay a
“per Lot fee for he nstadlution. Id. atp. 378,

13y an Order dated November 1, 1976, the Commission considercd: (1) whether
continued application of the undergrounding requircment was needed, and (2) if so, whether the

existing requirements should be amended. Sce Pa. Bulletin, Vol. 9. No. 13, p. 1142 (Sat. March

~

31, 1979) Adter an inquiry inte these issues, amnd feedback from the public and the utilities, the
Conmunission issued its December 28, 1979 Order, realTirming its position that underground
clectric service must be the standard for development in Pennsylvania. With this ruling, the
Commission also deleted the requirement that developers pay a “per lot {ce” for the nstallation
of underground facilitics. Sce Pa. Bulleting Vol Y, No. 13, p. 1141 (Sat. March 31, 1980).

[ deleting the “per lot” fee, the Commission reasoned that cost-shifling to the
utilities was justificd because, over the Tong termy, the operation and maintenance costs of
underground fcilities were lower than for overhead facilitics, Seg Pa. Bulleting Vol. 14, No. 26,
p. 2251 (Sat. June 30, 1984). Thus, the Commission retained the undergrounding rule “as a
means of spurring technological advances and providing a more attractive form ol service.” 1d.
[Finally, the Commission concluded that the acsthetic benefiis of undergrounding outweighed the

utihties” countervailing arguments. 1d.

clectric service o such residential or apartment house lots
necessitates extending the utility’s existing distribution lines.

See M Bulletin, Vol 7. No. 10, p.577 (Sat. March 5, 1977).
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D. Pleasant Ridee and Groveton Villape satisty the definition of New Residential
Development Under Dugquesne Light Tariff 13.2A

Tarifl' No. 13.2 provides that Dugquesne Light is required to pay the costs incurred
during the construciton and installation of facilities for New Residential Developmunts so long

as the developer pays tor the required excavation and backtilling of the trenches. See Duquesne

Light Company Schedule of Rates, TarilT Nos. 13.28 und 13.2.C(6). Tarifl No. 13.2.A defines a

| “Development™ as follows:

A planned project which is developed by a developerfapplicant for

cleetnie service set out in a recorded plot plan of five or more

adjoining unoccupied lots for the construction of single family

residences, detached or otherwise, or mohile homes and one or

more Nve-unit apartment houses, all of which arc intended for

year-round occupancy, i€ providing clectric services Lo such project

neeessitules extending the Company's existing distribution lines.
Tariff No. 13.2.A. Pleasant Ridge and Graveton Village meet this deliniion becausa: the
projects were (1) “developed by a developer™ (1.e. the Complainanis), (2) were sct out in
“recorded plot plan|s] of five or more adpoining unoccupicd lots;™ (3) involve the
“development of single fily residences, detached or otherwise, or mobile homes;” and (4)
involve Yone or more lve-unit apartinent houses all of which are intended [or vear-round
occupancy.”

There ts no dispute that the developments are “new.” PMleasant Ridge
invelved the construction of 181 new rental lownhouses and filtecn homes for sale 10
private owners, on vacant land that has been subdivided with new lot lines, streets and

rights ol way. Grovelon mvolved the construction of 69 new homes and townhouses on

vacant land that has been subdivided with new lot lines, streets and rights of way.

007752:40.130C




chl No, 2006233 and 2006236

1, Pleasant Ridge and Groveton Village neeessitated “extending
Duquesne Light’s existing distribution lines.”

Atthe PUCs January 9, 2007 hearing before AL Nemee, Duguesne Light
acknowledged that Groveton Village and Pleasant Ridge constituted new development but
questioned whether such new development “necessitate(d] extending the Company’s existing
distrtbution lines.™ Troat 85,18, Despite Duguesne Light's position. the uncontradicted evidence
shows that, when those projects were constructed, Duguesne Light had removed the former
distribution lines, at the developers™ cost. As fohn Kahlil explazned mr his July (4, 2005 letter
regarding Pleasant Ridge, the “[t)he former overhead facihties were removed this past winter
under a prior job o allow for the rebuilding of Ohioview Acres.”™ Exinbit 4, Tab 5. Morcover,
no customers rentiined at the sites because all of the residents had been removed from the
locations belore the new underground distribution lines were tnstalled, With respect to both
developments, the sites were unused and anoccupied and saw a chinge of ownership from the
Authority to the respective partnerships, When constroction began on these new residential
developments, Duquesne Light's existing distribution lines were off-site and, by nccessity, had
to be extended to serve the new conmmunities.,

Duquesne Light attempts to ignore its obligations under the tartlf by suggesting,
that, despite the change n ownership, the razing of the prior buildings, the reconfiguration ot the
sirects, amd the construction of new homes, such a development should be treated as an exception
(although not provided in the tarift) to the general vule, 1t essentiallv asserts that, once overhead
distribution lines exist. for any purpose, and despite their removal, no new residential
development at that site could ever quahfy as "New Residential Development™ under the tart(T,
This position requires the PUC o apply an arbitrary standard that is inconsistent with

Pennsylvania law. Once the existing housing projects were demolished, and the overhead lines

I
(g
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removed. the site was as fallow as a greenhield site. Under Duquesne Light’s theory, would it be
treated like o greentield property th it remained fatlow (or one year, three vewrs, or ten vears”?

Further, Duquesne Light's position ignores the fact that, once the old facilitics
were razed and removed, there was no guarantee when or tf the new developnients would
procecd. M. Falbo and Mr. Gallagher testilied, both developments had to complete significant
development hurdles imposed by the Tocal communities. For example, Robinson Township, the
host community of Croveton Village, aticmpted 1o have the development stopped. and relented
only after court intervention. Tr. 00.17-25; Exhibit 22, Thus, even though the Partnership had
razed the former sites, there was no guarantee that the Township would permit the completion of
the development. In that event, the former Groveton Vitlage site would have remamed empty,
with no overhead facilities, tor an imdefinite length of time, until a developer in the future could
propose a new project. In the event such a developer would seek (o construet a residential
comnuunity, there could be no guestion that Duguesne Light sould be requived 1o pay for the
installation of the clectric facibties underground pursuant to Rule 13.2.

In other contexts, Pennsylvania courts driw a bright line with respect to praperty
rights where a property use has been dismantled. For example, under zonimg law, once a non-
conforming use hag been abandoned, the new development must conform to the municipality’s
existing zoning and land development requivemcnts. Thus, for example, the streets and
sidewalks must meet the required dimensions set forth under the applicable sulxdivision

ardinance. See, ey, Tantinger v. Zoning Hearing Board of South Union Township, 519 A2d

1071, 10731074 (Pa. Commiw. Cr1987). Tanthnger is instructive. I that case, the court
rejected a property owner’s cltorts to immediately replace a mobile home with a modutar home,

despite the fact that the mobile home was a valid non-conforming use. The Honorable Divid W,

[
)
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Craig, writing tor the court. stated that “the complete removal of a non-contorming structure, ancd

replacenent of it with o different type of structure, is an abandonment of the noncontorming use

thus eliminated, and s inconsistent with the concept af continuing it.” [d.
Simtlarly.in the arct of property law, Pennsylvani buy provides that when o

property owner ccases the use of an casement, the cascment may be considered o be abandoned.

See. ey, Eagen v. Nagle, 378 Pa. 200, 106 A.2d 222 (1954) (owner ol eascment erects o

barricade across it and discontinue all use thereot). Flere, Duquesne Light was paid to remove its
old infrastruchire. A “gap™ then followed when the sites had neither overhead lines nor residents
1o use the clectreny.

Duguesne’s position really is an aflront to any urban project that involves the
adaptive reuse ol land. lis iterpretation clearly would discriminate against afTordable housing
developments (which, given the luyers o CHUD regulation regarding thetr disposition are uniguc)
1 favor of suburban private residental developments. Such o policy wonld be inconmistent with
the clear public pohicy of the Commenwealth of Pennsylvania 1o avord urban spranwl and
encourage brownticld revitalization, Sce, e.g.. Exhibit 21 Commonwcalth of Pennsylvania
Governors Office 1ssued Exccutive Order No. 2004-9 (“Commonwcalth of Pennsylvania
Keystone Principles for Growth, Investment, & Resource Conservation”™) (stating that the
“Commonwealth’s cconomic development goals include . .. “implementing a preference for
development that uses and improves existing infrastructure over development in
undeveloped agriculturad, forested, or watershed lands™).

Duquesne Light’s argument that it does not have a financial interest in

encouraging the adaplive use of property, despite its status as new residential development where
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previous overhead lines existed, 1gnores the standard under the tarttf, but also tgnores the Facl
that the overhead lines had reached the end ot their uselul life. Tr, at 152.7-23.

Furthermore, the vetention of the lines simply was not an option. The
uncontradicted testimony and evidence at the hearing showed that the overhead lines in the old
communities could not be retained due to HUD design guidelines, market forces, and the
physical layout and reconliguration of the new commumties. As Ms. Turbov explained, neither
Groveton Village nor Pleasim Ridge could have received approval from HUD or attracted

private funding it the proposals did not call for “new™ construction, including the installation of

new imfrastructure. Tr. at 106.4-22. Because the projects could not have been built with the old
imfrastructure, “such project|s| necessitute[d] the extension ol the Company’s existing
distribution tines,”
2. The presence of overhead supply lines on the old Groveton and
Ohioview sites doces not justity an exemption from the
undergrounding requirement under ‘Tarifl Rule 13.2,
Both 06 1%t Code 57.83 and Tariff 13.2 require electric facitities within New
Residential Developments to be nstalled underground. The logic of Duquesne Light's position
is that an exception (o {his undergrounding requirement should be created where a site, at one
time, had existing overhead facilities. By Duqguesne Light’s reasoning, even though both
Groveton Village and Ohioview Acres were re-subdivided and razed to “greenficld” equivalents,
the developers and Duquesne Light showld have been permitied to ignore the undergrounding

requiremient and put up new overhead facihities. I Re Thomas A, Rue. 1977 Pa. PUC Lexis

157,50 Pa. PUC 342 (March 1, 1977), the Commission rejected this position,

The Rue deciston concerned a residential development in Monroe County known

as Vista Estates. 1o 1975, when Vista Estates was being developed, the PUC required the

o
wh
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developer to pay for the mstatlation of underground electric distribution facilities. Sec
. . R ke . . . .
Investigation Docket No. 99.7 To avoid the costs associaled with the underground requirement,

the developer filed a petition with the PUC and requested an exemption from the requirement on

the basis that 1ts application ™ . . . works an undue hardship, involves a physical impossibility, or
is otherwise mappropriate .7 Id. at *1 (quoting the exemption procedures of Investigation

Docket No. 99).

The Rue developer based his request for an exemption, in part, on the fact that
Vista Estates “1s currently being served by an overhead line” Id. Rue testified that the 20007
long overhead line followed the road in the development and served an existing house on the
property and, the developer argued. would be uble to serve the proposcd new devetopment. The
Commission rejecied Rue’s position, concluding that “the presence ol a single overhead service
line doces not present o compelling reason 1o deviate from our undergrounding rule.”™ [d, at 3,

Like the developer in Rue, Duquesne Light contends that the undergrounding rule

should not apply. In Rue, however, the Commission concluded that the “public interest” wauld

not be served by allowimg the presence of an existing overhead line  justily a hardship waiver
from the undergrounding requirement. [ Here, the case for applying the undergrounding rule
Is even stronger because the overhead lines for Ohioview Acres and Groveton had been removed
(at the developers” costs) well belore the mstallation of the overhead lines, sce Exhibit 4, Tab 5,

and the sites were devoid ofany intrastrecture. Thus, even more so than in Rue, the “public

interest” requires the application of the undergroundimg requirement and the atlocation of costs

As explained, infra, the Commission reallocated payment responsibilitics in 1979 by requiring
developers Lo pay for trenching and back filling and requiring the clectric utilitics to pay for the
remaining costs of mstallation.
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sct forth under Tartff No. 13.2 and the conclusion that Duquesne Light was required to bear its

share of the costs for the installation of the underground electric facilitics.

V. CONCI.USION

Forthe foregoing reasons, the Complainants respectfully reguest that this Court
grant ithe rehefl sought herein and dircet Duquesne Light Company to issuc a refund pursuant to
66 Pa, C.S.A 12120 of money paid to Respondent Duguesne Light for the instatlation of

underground cleetric tacilives at Pleasant Ridge and Grovelon Village.

Dated: February 26, 2007 Respectfully submitted,

THORP REED & ARMSTRONG, LLP

C]if')r(l/tf Lovine
P 107533507
Pravid ). Montgomery
Pu. 1D, #78874

THORP REED & ARMSTRONG, LLP
Firm 1.D. No. 282

One Oxford Centre

301 Grant Street, 14™ Floor

Piitsburgh, PA 15219-1425
(412)394-2538
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CERTIFICATE OF SERVICE

I hereby certify that | have this day served a true copy of the foregoing document, Bref
i Support ol Application ol Ohioview Infrastructure, Ine. and Groveton Housing Partnership,
1P, upon the participanis listed below, i accordance with the requiremenis of § 1.54 (relating 1o
service by o parmicipant).
Regina M. Sestak, Esquire
Duguesne Light Company

411 Seventh Ave., 9th FI.
Pittsburgh, PA 15219

Dated this 26th day ot February, 2007

/

00775240.00C
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Duquesne Light

Our Energy...Your Power
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LJ Lkséat’ﬁ artment
411 Seventh Avenue, 8-2
Pittsburgh, PA 15219

Tel 412-393-1546
Fax 412-393-1418
rsestak@duglight.com

DOCUMENT

Regina M. Sestak
Asgsistant General Counsel

March 19, 2007

FOLDER

Certificate of Mailing M;Q,? . —
7 20y
James J. McNulty, Sccretary APgB’U_C Uity
Pennsylvania Public Utility Commission EQHETAQV{)/CO!L:Mm
New Filing Scction ' 'QQQ,‘VE/?Q.ISION

P.O. Box 3265
Harrisburg, PA 17105-3265

RIE: Ohioview Infrastructure, Inc. v. Duquesne Liaht Company
PUC Docket No. C-200066233
Grovecton Housing Partnership, LP v. Duquesne Light Company
PUC Docket No. C-2006062306

Dear Sceretary McNulty:

An original and nine copies of Respondent Duqguesne Light Company’s Reply
Brief arc encloscd. Copics arc being served upon Complainants and the Presiding
Officer in accordance with Commission regulations. In addition, in accordance with
Administrative Law Judge Michael A. Nemece's letter dated January 24, 2007, a copy
in Word is being provided to him as an email attachment.

G Ll

M. Sestak
Attorney lor Duquesne Light Company

Sincerely,

cnes

cc: Administrative Law Judge Michacl A. Nemece (with enclosure)
Clifford B. Levine and David J. Montgomery, Attorneys for Complainants
{with enclosurcs)
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REPLY BRIEF OF RESPONDENT
DUQUESNE LIGHT COMPANY

Respondent Duquesne Light Company (hereinafter “Duquesne Light™ or
“DLC™), by and through its attorney Regina M. Sestak, files this Reply Brief in
response to Complainants’ Briel in Support of Application of Ohiovicw
Infrastructure, Inc. and Groveton Housing Partnership, L.P. in accordance with
Administrative Law Judge Michacl A. Nemee's letter of January 24, 2007, and
the extension of time granted orally to all parties on March 12, 2007:

l. INTRODUCTION

Complainants assert that their projects mect the definition of “New
Residential Development™ under Duquesne Light’s Tariff Rule 13.2 because

they were constructed on clearcd, newly subdivided ground, utterly devoid of



infrastructure, strects or buildings. Complainants’ projects, however, do nol
meet the definition of “development™ in Duquesne Light's Tariff Rule 13.2
because neither project necessitated Duquesne Light extending its existing
distribution lines. Evidence of record clearly demonstrates that both projects
were built on land that was already being served by Duquesne Light's
distribution system. Complainants themselves caused Duquesne Light’s
overhead facilities to be removed as part of projects that also required
installation of underground facilities. Becausc removing facilitics and
replacing them with facilities in another location is a relocation, Duquesne
Light properly charged Complainants under its Tariff Rule 9B.

Complainants misstate Duquesne Light's position, and then procced to
knock down their misstated position. There is no competent evidence of record
that Duquesne Light ever asserted that a development would be disqualified
under Tariff Rule 13.2 “if, at onc time, an overhead electric supply line,

L)

existed at the site.” On the contrary, Duquesne Light’s position was clearly sct
forth in the tetter from Duquesne Light Attorney Jody Noble letter to
Complainants’ Attorncy Clifford B. Levine dated August 17, 2004, and in
Duquesne Light’s Answers. Exhibit C to Complainant’s Exhibit 2;
Complainant’s Exhibit 3; Complainant’s Exhibit 4. To reiterate, it is Duquesne
Light's position that Complainants’ projccts do not meet the definition of
“development” set forth in its Tariff Rule 13.2 or in Commission Regulation
57.81, 52 Pa.Code §57.81, because providing electric service to the project

sites did not necessitate Duquesne Light extending its existing distribution

lines.




I1. STATEMENT OF THE CASE

A. Description of the Consolidated Complaints

Complainants assert that the Ohioview Infrastructure Complaint
concerncd a housing development known as “Pleasant Ridge.” No such name,
however, appears in that Complaint. On the contrary, throughout said
Complaint, the project is identified as “Ohioview Acres.™ The remainder of
this section of Complainants’ Main Brief accurately states the content of said
Complaints and procedural history.

1. The Parties

The information coutaincd in this secction is in accord with testimony
presented by Complainants at hearing and documents on file with the
Commission.

B. Factual History

1. Pleasant Ridge
The information contained in this scction is supported by cvidence of
record.
2. Groveton Village
The information contained in this scction is supported by cvidence of
record,

3. Conditions at Groveton Village and Ohioview Acres
prior to their demolition.

Complainants misstate the testimony ol their witness Walter McFann
(hereinfter “McFann™). At no time during his voluminous testimony (N.T., pp.
36-89) did McFann state that either Groveton Village or Ohioview Acres had
been plagued by scvere social problems, including concentration of poverty,

high unemployment, vandalism, periodic shootings, drug trafficking, and gang




activity. Rather, McFann madc these statements about pre-1993 era public
housing in general. See N.T., pp. 40-43. The fact that he linked these
statements to actions taken by the federal government suggests that he was
speaking globally about problems with public housing across the United States
rather than about problems in two specific public housing communities in
Western Pennsylvania.

Complainants assert that McFann testified Groveton Village and
Ohioview Acres lacked defensible space, citing Page 41, Line 5 of the
transcript. That citation, however, lecads to a portion of a question asked by
Complainants’ counse!: “What do you mean by that term, deflensible™ -- The
question continucs onto the next line, where we find the word, “space?”

Complainants go on to cite a portion of the transcript, Page 40, Linc 21
through Page 41, Lince 4, as if this section of the transcript contained specific
testimony about short-comings of Ohioview Acrcs and Groveton Village, i.c.,
structural problems. and lack of public transportation and other amenitics, such
as air conditioning and social scrvices. In fact, this testimony also concerned
pre-1993 public housing in gencral and was not specific to Ohioview Acres or
Groveton Village. It should be noted that window air conditioners are clearly
visible in pre-demolition photos of Ohiovicew Acres. Complainants’ Exhibits
5A, 5F.

Complainants asscrt in their bricf that “the developments,”™ again
apparently referring to Ohioview Acres and Groveton Village, were not
handicapped-accessible and lacked sidewalks that complied with the Americans
With Disabilitics Act. Neo citation to the record is provided to support this

statement. However, pre-demolition photos of Ohioview Acres and Groveton




Village appear to contradict Complainants’ assertion by showing curb cuts of
the sort typically associated with wheelchair access, a designated handicapped
parking arca, and what appear to be wheclchair access ramps 1o dwelling units.
Complainants® Exhibits SA, 5C, 7B, 7D,

Complainants assert that “the developments” suffercd from vacancy rates
below 50% of capacity, citing transcript Pages 42, Lines 15 through 25. Again,
this portion of McFann’s testimony was about “these types of public housing
sites™ generally and was sparked by Complainants’ attorney’s question at Lines
2-3 that used that phrase. Further, rather than asserting that occupancy was
below 50% in “these types of public housing sites,” McFann testified that
occupancy was typically “in the high 80s,” but would fall below 50% after
several shootings in a development, after which it would build back up. N.T.,
p. 42. Nothing in McFann’s testimony indicates that there had been even one
shooting or less than 50% occupancy at either Ohioview Acres or Groveton
Village prior to redevelopment.

4, Constraints on the Authority’s ability to fix the
problems at Ohioview Acres and Groveton Village.

The information contained in this scction is supported by evidence of
record.

5. The “end of public housing as we know it” - - the
creation of the HOPE VI affordable housing program.

The information contained in this section is supported by evidence of
rccord.

a. Private ownership and management

The information contained in this scction is supported by cvidence of

record.




b. Adherence to “new urbanism™ design principles

The information contained in this section is supported by cvidence of
record.

C, Mixed income residents

The information contained in this scction is supported by evidence of
record.
6. The Applications for Hope VI funding to create new
communities to replace Ohioview Acres and the old
Groveton Village.
The information contained in this section is supported by evidence of

record.

a. The highly competitive nature of the Hope VI
funding process.

The information contained in this section is supported by evidence of
record.

7. Ohioview Acres is demolished and a Hope VI Community
known as Pleasant Ridge is created on the site of the
former property.

The information contained in this section is supported by evidence of
record.

8. The former Ohioview Acres site was transformed into a
“Greenfield” following the receipt of HUD approval for
the demolition of Ohioview Acres and dispesition of the
site to a private developer.

th

Black’s Law Dictionary (8" ¢d. 2004) defines “greenfield site” as:

1. Land that has never been developed. Such land is presumably
uncontaminated. Cf, BROWNFIELD SITE. 2. Property acquired
as an investment, csp. lor establishing a new business.

.

Complainants appear to be using the term “greenfield” in accordance with the

lirst definition. If so, no ¢vidence of record suggests that the condition of
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Ohioview Acres after demolition of the existing housing was equivalent to that
of land that had never been developed. There is ample evidence, however, that
the site meets the seccond definition, in that it was acquired by private partics
as an investment. Testimony of Complainants’ witness Ralph AL Falbo
(hereinafier “Falbo™), N.T., pp. 111-112.

9. Stowe Township, Allegheny County, and Duquesne Light
treated Pleasant Ridge as a new development.

Complainants make much of the fact that the words “New Business”
appear on Duquesne Light's design drawing for installation of underground
facilities at Ohioview Acres. Complainants’ Exhibit [3. Complainants did not
establish the meaning of the phrase “New Business™ on the record. [f they had
attempted to, they would have discovered that it is the name of a Duquesne
Light department, rather than a determination that the project was or was not a
“new development.™

10. After the demolition of Ohioview Acres, Pleasant Ridge
was constructed with underground electric facilitics.

Complainants cite Lines 17-22 of Transcript Page 153 in support of
certain testimony by Patrick Gallagher (hereinafier “Gallagher™). Those lines,
however, contain a statement and a question by Complainants® counsel.
Gallagher’s testimony that the utilities were 50 years old and that their useful
life was nearing its end appears on Page 152. Complainants’ wording of this
scction implies that Gallagher’s testimony concerned Duquesne Light's
overhead facilities. In fact, said testimony occurred between testimony about
sewers and before testimony about gas lines. Gallagher does not mention

Duquesnc Light’s overhcad lacilitics until the following page, noting only that




Duquesne Light’s service came in in front of the elderly high-rise and that it
was provided overhead. N.T., p. 153.

Complainants’ discussion of Duquesne Light’s charges for relocation of
facilitics at Ohioview Acres is just one more cxample of the way Complainants
have misstated the evidence throughout their brief.  Reading the final two
paragraphs on Page 13 of Complainants’ bricel lcads to an inference that
Duquesne Light initially provided an inflated estimate, then cut it by more than
half rather than provide a brecakdown of the costs involved. No cevidence of
record supports this inference. Gallagher testified that the initial cstimate was
over $700.000 and that he requested a breakdown, When asked if he ever
received a breakdown, he testified, “Not a detailed breakdown rom an
engineering standpoint that we could substantiate and review with our clicent,
no.” The inescapable conclusion is that he did reccive a less detatled
breakdown. When asked about the cost being lowered, Gallagher testified that
the design team met with Duquesne Light employce John Khalil, who was very
helpful in trying to lower the costs, apparently through design changes. For
example, Gallagher testified that keeping overhead facilities in the portion of
Ohiovicw Acres near the high-rise led to a revised cost estimate. N.T., pp.
148-149, 155, 165. 1t should be noted that the original plan shows
underground facilitics in front of the high-risc. Testimony of Gallagher, N.T.,
p. 143, This is significant because, if Complainant Ohioview had actually
believed itself required to install underground facilities by Duquesne Light
Tariff Rule 13.2, it would not have altered the plan to save money by keeping

some overhead facilitics.



Complainants’ witness Gallagher testified that the Duquesne Light's
existing overhead facilities could not remain in place in Ohioview because the
site was redesigned. N.T., p. 145, Hce further testified that some of the
existing poles in Groveton Village could not have remained in place because
the streets were widened., N.T., p. 151. In other words, Complainants’ projects
required the relocation of Dugquesne Light's existing facilities although, as
Gallagher further testified, Ohioview could have been served through overhead
facilitics. N.T.. p. 159.

Complainants asscrt that reconstruction led to separately-metered
customers, rather than one billing responsible governmental entity, as if this
were an advantage to Duquesne Light. No evidence of record, however,
suggests that it is.

11. The coustruction of the “new” Groveton Village.
Complainants assert that Duquesne Light had previously billed the
Allggheny County Housing Authority for service to 100 housing units. It is not

clear why Complainants present the fact that Duquesne Light must now
individually bill 69 end-user housing units instead as if this were an advantage
to Duquesne Light. No cvidence of record indicates that it is.

12. Robinson Township treated Groveton Village as a *new”
development.

The information contained in this scction is supported by evidence of
record.
13. The developer excavated and backfilled the trenches for
the underground lines and provided conduit to Duquesne
Light.

The information contained in this seclion is supported by evidence of

record., However, it should be noted that Duquesne Light’s Tariff Rule 13,1
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requires contractors to install the necessary lacility to receive clectric supply
lines at their own expensce. See Exhibit 4 1o Complainants’ Exhibit 4.

I11. RELIEF REQUESTED

As discussed more fully above and below, as well as in Duquesne
Light’s Main Bricf, Complainants were properly charged for the relocation of
facilities in their projects. It would thercfore be inappropriate to require
Duquesne Light to refund the moneys paid. Further, Complainants have
offered no support for their request for interest, costs, or allorneys’ fees.

1v. SUMMARY OF THE ARGUMENT

Complainants assert that, becausc ownership changed and Complainants
cleared the sites prior to reconstruction, both Ohioview Acres and Groveton
Village became indistinguishable from “communitics built on former
farmland.” This ts not the casc. As noted above and below, and in Duquesne
Light’s Main Brief, Complainants’ projects for both communities involved Lhe
demolition of housing units and removal of existing infrastructure, immediately
followed by the building of housing units and the installation of infrastructure.
Mere demolition or change in ownership is not sufficient to bring a project into
the purview of Duquesne Light’s Tariff Rule 13.2. [1 was not necessary lor
Duquesne Light to extend its distribution [ines to serve the sites because it was
alrcady serving the sites. Camplainants” position, if adopted by the
Commission, would requirc utility ratepaycrs to bear the cost of any
underground service installation for new owners who choose to demolish
existing residential structures and replace them with other residential

structures. This would place an unrcasonable burden upon utility ratepayers,
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and unrcasonably shift the costs of underground installation from contractors
who arc in a position to profit from the change from overhead to underground.

V. ARGUMENT

A. Burden of Proof

Complainants correctly explain their burden of proof. However, they
incorrectly interpret Duquesne Light's decision not to offer further evidence at
the close of Complainants’ case. As can be clearly seen by the foregoing
section of this Reply Brief and by Duquesne Light’s Main Brief, Complainants
offecred more than sufficient evidence to support Duguesne Light’s position.
To avoid wasting the time of the Administrative Law Judge and the parties by
presenting redundant testimony and cvidence, Duquesne Light chose not to
offer additional evidence beyond establishing its base position.  Duquesne
Light's position has been clear throughout this proceceding: Complainants’
projccts do not fall within the definition of “development™ under its Tariff
Rule 13.2 because ncither project necessitated Duquesne Light extending its
existing distribution lines. Nothing presented at hearing established a prima
Jacie case that cither project required extension of Duquesne Light's lacilities.
In its attempt to build a case, Complainants chose instead to focus on public
policy and perceived aesthetics issues, neither of which is controlling.

B. Construction of Tariff provisions.

Complainants begin this section by citing appropriate authority for the
propositions that: (1) provisions of a Commission-approved tarifl have the
force of [aw and are binding on both the utility and its customers; and (2) tariff

provisions approved by the Commission are prima facie reasonable,




Complainants then depart rationality by asserting a contract law
presumption — that ambiguities in a tariflf must be resolved against its author.
Complainants apparently intend to mean that Duquesne Light’s Tarifl Rule 13.2
is ambiguous and should therefore be construed against Duquesne Light.
Nothing in the record, however, suggests that Tariff Rule 13.2 is ambiguous.
On the contrary, it is clear on its lace. Further, as noted in Duquesne Light's
Main Briel, Tariff Rule 13.2 was not drafted by Duquesne Light. It was
drafted by the Commission itself. See Duquesne Light Main Bricf, p. 7;
Commission Regulation 57.81, 62 Pa. Codc §57.81. A plain reading of this
section of Complainants’ Bricl supports the absurd conciusion that the
definition of “Development” must be construed against the Commission itsclf!

Complainants end this absurd assertion with a citation to Kanowicz v.
PPL Electric Utilities Corp., 2005 Pa. PUC Lexis 43 (April 20, 2005). That
case, an Opinion and Order adopted at Public Meeting on October 27, 2005,
and entered November 1, 2005, at PUC Docket No. C-20043915, concerns the
applicability of PPL’s residential rate to appurtenant detached buildings.
There is no discussion in Kenowicz of construing an ambiguous tariff term
against its maker. The Commission noted no ambiguous term in PPL s tariff
provision. Instcad, the Commission’s determination turned on the plain
mcaning of the word “appurtenant.”

Similarly, determination of the present case must turn upon the plain
meaning of the word “extend,” which will be discussed below.

C. History of PUC Regulations Concerning Pavment for the
Installation of Underground Electric Facilities.

As Complainants note, on July 8, 1970, the Commission adopted an

Order at Investigative Docket No. 99 concerning the feasibility of installing



electric distribution lines underground. Said Order was subscquently published
in the Pennsylvania Bulletin, Vol. 7, No. 10, March 5, 1977, pp. 577-580. That
Order contained a definition of “Development™ that ends with the phrase,
“necessitates extending the utility's existing distribution lines.”

Complainants scck to impose the cost of underground service installation
in their developments upon Duquesnce Light. However, as the Commission
noted in Santo Calantoni v. Pennsylvania Power and Light Company,
Additional Complainants: Franklin Towne Realty, Inc. et al.. Additional
Respondents: Bell Telephone Company of Pennsyivania and Duguesne Light
Company, Opinion and Order adopted at Public Meeting held August 21, 1986
and cntered August 27, 1986, Docket Nos. C-78100568 and C-78060381:

No partics deny that onc of the primary purposes of

promulgating clectric and telephone undergrounding regulations

was to place the cost responsibilities for the undergrounding

differential upon the developer or homeowners, not the utility

customers,

Calantoni is specific to trenching costs. However, as the Superior Court
determined in Colonial Products Company v, Pennsylvania Public Utility
Commission, 188 Pa. Superior Court 163, 146 A.2d 657 (1958), a utility may
require contribution when the benefits of a proposed improvement accrued
primarily to a particular customer. In the present case, the relocation of
existing utility distribution facilitics accrucd to the benefit of Complainants,

D. Pleasant Ridge and Groveton Village do not satisfy the

definition of New Residential Development Under Duguesne
Light Tariff 13.2.A.

Complainants assert that Pleasant Ridge and Groveton Village are “new
residential developments™ within the meaning of Duquesne Light Tariff Rule

13.2. Yet no evidence of record indicates that cither Complainant believed




itself required to install underground facilitics because of that Rule. On the
contrary, the decision to install underground facilities was apparently a
busincss decision. Falbo speaks of “massaging™ the site, asserting that, ltom
an investment perspective, it would be almost impossible to accept the utilities
that werc there. N.T., p. 117, Gallagher opines that overhead facilities would
have been “hideously ugly.™ N.T., p. 159. Neither assert that undergrounding
was required by Duquesne Light’s Tariff Rule 13.2,

As noted above, this case turns upon the definition of the word “extend.”

“

The American Heritage Dictionary, 3™ Edition, defines “extend™ as follows:

1. To streich, spread, or enlarge to greater length, arca, or scope;

cxpand. 2. To exert vigorously or to full capacity. 3. To offer;

tender; extend credir.
Casc law clearly utilizes the first definition of “extend.”™ Thus, in Lynch v.
Pennsylvania Public Utility Commission, 594 A.2d 816, 140 Pa. CmwlIth. 599
(1991), appeal denied 605 A.2d 335, 529 Pa. 670, the Commonwealth Court
examincd the extension of a water main which, in that case, involved the
installation of facilities to provide waler service to a previousty unimproved
lol.

In Popowsky v. Pennsyvivania Pubiic Utility Commission, 910 A.2d 38,
_Pa. __ (2006). the “extension™ under consideration by the Pennsylvania
Supreme Court involved the installation of approximately 19 miles of waler
main to provide service to the residents of Hickory in Mount Pleasant
Township, Washington County, who lacked a public water supply.

The Commission listed possible line extension options to provide service
to a residence that had not previously received clectric service in Dan Werr v

PPL Electric Utilities Corporation, Pennsvivania Flectric Company, and Valley



Rural Electric Cooperative, Inc., C-20054282, Opinion and Order adopted at
Public Mecting held December 15, 2005 and entered December 19, 2005.
1. Pleasant Ridge and Groveton Village did not necessitate
“extending Duquesne Light’s existing distribution
lines.”

Complainants contend that, because they had caused existing overhead
facilities to be removed before underground facilities were installed, Duquesne
Light had to “extend” its facilitics to provide service to Complainants’
projects. At first blush, this contention would scem to be in keeping with the
Commission’s definition of “Linc extension™ in its Regulation 57.2, 52 Pa.
Code §57.2:

Line extension—An addition to the public utility electric supply

line necessary to serve the premises of a customer which addition

is so located that it cannot be supplied by means of a service line

from the existing clectric supply line.

However, as noted above, the only rcason that there were no existing
supply lines in place is because Complainants had required those existing
supply lines to be removed. Falbo testified that Complainant Groveton paid Lo
remove the existing overhead facilities through its development budget. (N.T.,
pp. 118). Similarly, Complainant Ohioview paid to remove the existing
overhead facilities through its development budget. [N.T., p. 121]
Complainants’ position is thercfore reminiscent of the story of the man who,
whilc on trial for murdering his parents, demanded mercy because he was an
orphan.

Rather than being necessary for Duquesne Light to extend its supply

lines to provide service to the reconstructed Ohioview Acres or Groveton

Village, Complainants’ projects required Duquesnc Light to relocate its supply



lines by removing the overhead lines and replacing them with underground
lines at a different location. The same geographic arca continued to be served.

Complainants’ reliance upon cases decided under zoning law and
cascments is misplaced. Noune of the cases cited concern the cxtension of
utility distribution lines.

Similarly, Complaimants makc a public policy argument in favor of
alfTordable housing developments; they do not explain why Duquesne Light's
customers should be forced to bear a part of the cost of building such projects
rather than the contractors who stand to reap financial gain from the projects.
This is particularly true because no cvidence of record indicates that cither
Complainant was required to rebuild the existing residential communities.
They chose to do so for financial reasons. See testimony of Falbo, N.T., p.
116. As noted by the Board of Commissioners ol Robinson Township,
Allegheny County, PA in its decision in fu re: The Matter of Groveton Village,
Application for Subdivision, Site Plan and Land Development Approval,
Complainant™s Exhibit 22:

Groveton Housing Partnership, L.P. made a voluntary
decision to propose demolition of the existing project. [ar p. 2]

It is clear that Complainants put a great deal of thought and c¢ffort into
the finances involved in both projects. See Complainants’ Exhibits 25
and 26. They had ample opportunity to provide for the cost of
relocating Duquesne Light’s distribution facilities. No cvidence of
record indicales that they failed to obtain sufficient public and private
funding to meet these reasonable costs which have, in fact, been paid.

Complainants Exhibits 1, 2, 3, and 4.
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E. The presence of overhead supply lines on the old Groveton and

Ohiovicw sites justifies an exemption from the undergrounding

requirement under Tariff Rule 13.2.

Complainants cite 66 Pa. Code §57.83 as requiring that clectric lacilitics
in new residential developments be installed underground. Complainants
apparently intend to cite 52 Pa. Code §57.83, since the Pennsylvania Code has
no Title 66. Complainants then go on 1o once again misstate Duquesne Light's
position. As noted above, no evidence of record supports Complainants’
assertion that Duquesne Light wants to create an exception to the
undergrounding requirement il a sitc ever had existing overhead facilitics. On
the contrary, Duquesne Light is attempting to comply with both Commission
Regulations and its own Tariff by following the plain meaning of their
provisions.

Complainants’ reliance upon Re Thomas Rue, Investigation Docket No.
99-76-Sub 2, 50 Pa. PUC 542 (1977), is similarly misplaced. In Rue, a
developer sought exemption from the undergrounding requirement for his Vista
Estates project on three bascs:

(1) Vista Estates is a vacation resort development, (2) a home in

Vista Estates currently is being served by an overhead line, and

(3) Mr. Rue does not have the funds necessary to pay the cost of

installing clectric distribution facilities underground.

Complainants focus on the fact that a single home in the
developmient was being served by a 2000-foot long service line, noting
that the Commission concluded that “the presence of a single overhead
service line does not present a compelling reason to deviate from our
undergrounding rule.”

However Rue, in which there was a single service line, is clearly

distinguishable from the present case, in which there were multipie




existing supply lines on the property. As noted above, the definition of
“Line extension™ in Commission Regulation 57.2, 52 Pa. Code §57.2,
reads:

Line extension—An addition to the public utility clectric supply
line necessary to scrve the premises of a customer which addition
is so located that it cannot be supplied by means of a service line
from the existing clectrie supply line.

Therc is a clear distinction between service lines and supply lines, which the
Commission also define in Regulation 57.2, 52 Pa. Code §57.2:

Electric supply line—The wires or cables, with the
necessary supporting or containing structures and appurtenances,
uscd in connection with an overhead or underground system of a
public utility, providing electric power, located on a public
highway or utility right-of-way and used to transmit or distribute
electric encrgy.

Service {ine—the wires or cables and appurtenances which
conncet the clectric supply line of the public utility with the
customer’s installation and which comply with either ol the
following:

(i) If overhecad-open-wire or cable-construction, the span,
normally 100 feet, extending to a suitable support provided by the
customer,

(ii) I the electric supply line is of underground
construction, the underground facilitics extending to but not
exceeding 18 inches inside the property line of the customer.

The Commonwealth Court offered simplified definitions in Kossmaun
Development Company v. PA. P.U.C., 694 A.2d 1147 (Pa. Cmwlth., 1997):

A scrvice line is that line extension that exists between a supply
line and a customer’s individual facilitics which include all
cquipment and materials on the customer’s individual premises
that facilitate the receiving and consumption of clectrical energy
through the premises for all consumers of electrical energy on
those premises. Therefore, a supply line, by definition, never
connects to buildings, structures, or facilities that use or
otherwise consume clectrical cnergy; only service lines perform
such a function. [ar pp. 1150-1151]



A single 2000-foot long service line could not, by delinition, scrve Rue’s
entire 160-acre, [15-lot development. Provision of service to Visla Estates
required the extension of the utility’s supply lines. This case is clearly
distinguishable from the situation at Ohioview and Groveton, where Duquesne
Light had existing supply lines in place, but was instructed by Complainants to
remove thosc existing facilities and replace them with other distribution
facilitics in order to provide scrvice to the same geographic arca.
Conclusion

For the reasons set forth above, Duquesnce Light properly required
Complainants to bear the cost of relocating its existing distribution facilitics at
Ohioview Acres and Grovelon Village.

Respectfully submitted

Regina M. Sestak
Attorney for Respondent
Duquesne Light Company
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Beflore the
PENNSYLVANIA PUBLIC UTILITY COMMISSION

OHIOVIEW INFRASTRUCTURE, INC., )
Complainant, ;
v. ; Docket No. C-2006233
DUQUESNE LIGHT COMPANY, ;
Respondent ; RECE‘VED

9 200/
GROVETON HOUSING PARTNERSHIP, MAR 13

o PA PUBLIC UTILITY COMMISSION

SECRETARY'® BUREAY

Complainant,
Docket No. C-20006236

V.

DUQUESNE LIGHT COMPANY,

i - L S S N

Respondent
CERTIFICATE OF SERVICE
| hereby certify that | have served the foregoing document in accordance

with the requirements of 52 Pa. Code §1.54 upon:

Clifford B. Levine Administrative Law Judge Michael A. Nemee
David I. Montgomery Pennsylvania Public Utility Commission
Attorneys for Complainants 1103 Pittsburgh State Office Building

Thorp Reed & Armstrong 300 Liberty Avenue

One Oxford Centre, 14" Floor  Pittsburgh, PA 15222
301 Grant Street
Pittsburgh, PA 15219-1425 %
; ¥4
Date: March 19, 2007 QZ/W 7% /454,@5
ch/ﬁlﬁM. Sestak

Attorndy for Duquesne Light Company
Pa. [.D. No. 23632

Duquesne Light Company
411 Seventh Avenue, 8-2
Pittsburgh, PA 15219
Telephone: (412) 393-1546
FAX: (412) 393-1418
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301 Grant Street, 14th Fioor
Piltsburgh, PA 15214-5428
412394 7744

112 394 2555 Fax

" David J. Montgomery
Direct Dial 412 394 7763
Email: dmonlgormery@thorpreed.com

VIA FEDERAL EXPRESS

lames McNulty, Secretary : March 19, 2007
Pennsyivania Public Utility Commission

2" Floor, 400 North Street

Harrisburg, PA 17120

Re: Ohioview Infrastructure v. Duquesne Light Company
C-20066233 -
Groveton Housing v. Duquesne Light Company
C-20066236
(consolidared)

Dear Mr. McNulty:

iznclosed is the original and nine copies of the Reply Brief in Support of Application of
Ohioview Infrastructure and Groveton Housing Partnership. Also enclosed are nine
copies of the Findings of Fact and Conclusions of Law of Ohioview Infrastructure, Inc.
and Groveton Housing Partnership regarding the above-referenced matter. Two copies of
each of the above have been served upon counsel for Duquesne Light as required by the
Commission’s Rules.

DOCUMENT o
FOLDER

1d
DIM/&kw

Enclosures

ce: Adminisirative Law Judge Michael A, Nemee (w/encls.)
Regina M. Sestak, Esquire (w/encls.)
Clifford B. Levine, Esquire (w/o encls)
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INFRASTRUCTURE, INC. and ) Application Docket No. 2006236
GROVETON HOUSING PARTNERSHIP, )

LP FOR DECLARATORY RELIEF

REPLY BRIEF IN SUPPORT OF APPLICATION OF OHIOVIEW
INFRASTRUCTURE, INC. AND GROVETON HOUSING PARTNERSHIP, I.P

DOCUMENT

FOLDER RECEIVED
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MAR 2 1 2007

PA PUBLIC UTILITY COMMISSION
BLONETANY'S BUREAY

March 19, 2007 Clifford B. Levine
Pa. 1.D. #33507
David J. Montgomery
Pa. .D. #78874
THORP REED & ARMSTRONG, LLP
301 Grant Street, 14™ Floor
Pittsburgh, PA 15129-1425
412-394-2396

Attorneys for Applicants
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Before the
PENNSYLVANIA PUBLIC UTILITY COMMISSION

IN RE:

OHIOVIEW INFRASTRUCTURE, INC.

)
)
Application of )} Docket Nos. 2006233 and 2006236
)
and GROVETON HOUSING PARTNERSHIP, LP )

REPLY BRIEF IN SUPPORT OF APPLICATIONS OF OHIOVIEW
INFRASTRUCTURE, INC. AND GROVETON HOUSING PARTNERSHIP, L.P

Complainants Ohioview [nfrastructure, Inc. (hereinaficr “Chioview
Infrastructure™) and Groveton Housing Village Partnership LP (the “Partnership™) hereby file
this reply bricf in response to the brief filed by respondent, Duquesne Light Company
(“Duquesne”). The issue in this consolidated action is whether two newly constructed affordable
housing communitics, Plcasant Ridge and Groveton Village, qualify as New Residential

Developments under Rule 13.2.

Pleasant Ridge and Groveton Village did not involve the mere removal or
relocation of facilities under Tariff Rule 9.8,

Everything about Pleasant Ridge and Groveton Village, including their strects,
sidewalks, topography, utility infrastructure, buildings, trees and foliage, the residents, and the
identity of the utility customers, was new.! As would be expected respecting the construction of

new residential communitics, these were substantial undertakings, costing $40,000,000 to

' At both Plcasant Ridge and Groveton Village, Duquesne metered and billed each residents
dircctly instead of billing the Housing Authority for clectric service. Tr. 130, 131.

00776807,DOC
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$£50,000,000 for Plecasant Ridge and approximately $12,000,000 for Groveton Village. Tr. at

61.21, 69.8.

Despite the magnitude and scope of these developments, Duquesnc asserts that
these communitics do not qualify as New Residential Developments under its Tariff Rule 13.2.
Instead, Dugquesne asserts that Pleasant Ridge and Groveton Village involved a mere
“relocation” of facilities under Tariff Rule 9.B.* Tariff Rule 9.B focuses narrowly on the
removal or relocation of facilitics and is apparently authorized by 52 Pa. Code §57.27, which

permits a utility to recover for “pole removal or refocation.” Cf., Matak v. PECO Energy Co.,

1999 WL 33592665 (Pa. PUC Aug. 12, 1999) (applying 52 Pa. Code §57.27 and allocating costs
to property owner for rclocation of utility poles for the construction of swimming pool). The

Complainants, however, do not dispute that Duquesne is allowed to recover its costs under Rule
9.B for the removal or relocation of its poles and associated facilitics. Indeed, the Complainants
have already paid Duquesne for its costs in removing the overhead facilitics at the old Ohtoview

Acres and Groveton Village siles and do not seek recovery of those charges. Tr. 118.10, 121.1a.

2 Dugquesne Light's Tariff Rule 9.13 provides that:

When requested or required by the action of a customer or a third party,
relocation of Company facilitics, except those covered by Section A of this
Rule, will be performed by the Company upon receipt, in advance, of the
Conmpany’s estimated totai direct and indirect costs including the refated income
tax of such rclocations from the customer or such third parly. The Company
may waive charges under this rule if; in the Company’s judgment, the location
of the Company’s existing supply line and/or service tine on the customer’s
property restricts the growth of the customer’s operations and the potential
increase in the Company's revenues.

Q0779807.00C
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Here, however, none of Duquesnc’s lacilities were relocated to a new location.

Instead, the old facilities were removed, at the developers” expense. Tr. at 121.9-121.23.
Further, contrary to the claim in its Bricf, Duquesne did not “simultancously” remove its poles
and replace them with underground facilitics. D.L. Br. at 8. The removal of the facilitics (and
payment for the removal) occurred first, followed by significant periods where the sites were
barren and without electric customers, while awaiting the new developments. Afier the sites
were reduced to a “greenfield” status and new infrastructure, including newly configured street
and utility systems, were established, Duquesne installed its underground lines. Tr. at 88.14-25,
153-155; 163.24. Thosc lines serviced brand new housing, with different owners and customers.

In contrast with a mere pole removal or relocation under Rule 9.8, Pleasant Ridge and
Groveton Village involved the wholesale construction of new communitics. This case does not
involve the relocation of utility poles or facilitics to suit the conventence of an existing properly
owiner. Instead, the scale and comprehensive nature of these projects are commensurate with the
broad policy objectives of Rule 13.2, i.c. the creation of a uniform aesthetic and technological
standard for new residential developments across the Commonwealth of Pennsylvania,
Accordingly, this Court should conclude that Rule 13.2 applies here, notwithstanding the

removal of facilities some time carlier under Rule 9.B.

Plecasant Ridge and Groveton Village necessitated the extension
of Duguesne Light Companvy’s existing distribution lines.

Duquesne also contends that neither development fully satisfies Tari{f Rule

13.2.A’s definmition of “Development:”

A planned project which ts developed by a developer/applicant for
clectric service set out in a recorded plot plan of {ive or more
adjoining unoccupicd lots for the construction of single family
restdences, detached or otherwise, or mobile homes and one or

ot
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more Mve-unit apartment houses, all of which are intended for

year-round occupancy, if providing electric services to such project

necessitates extending the Company’s existing distribution lines.
TarifT Rule 13.2.A. Duquesne does not dispute that Pleasant Ridge and Groveton Village satisfy
the very high threshold required by the first four criterta under Rule 13.2.A because the projects
were (1) “developed by a developer” (1.¢. the Complainants), (2) were set out in “recorded plot
plan(s] of five or more adjoining unoccupied lots;” (3} involve the “development of single family
residences, detached or otherwise” and (4) “all of which are intended (or year-round occupancy.”

Duquesne dispules only the fifth and {inal criterion:

... il providing elcetric services to such project necessitates
extending the Company’s existing distribution lines.

Tariff Rule 13.2. The key to construing this final criterion lics in the phrase “such project,”
which assumes the existence of the other criteria, i.e. new development, with a recorded
subdivision of five or morc unoccupicd lots, {or single family housing, for year-round
occupancy. These “projects” were brand new, as required under Hope VI and related programs.
These “projects” required electricity service to enable these new residential developments to be
constructed. Thus, the analysis here, of whether “such project(s)” necessitated the extension of
existing distribution lines is fairly straight-forward: did the new residential communitics of
Pleasant Ridge and Groveton Village require electric service, and was that service existing at the
time the streets were reconfigured and the new housing was constituted?

The undisputed evidence is that Pleasant Ridge and Groveton Village required the
cxtension ol Duquesne’s distribution lines. The old above-ground facilities had been removed
well before the construction of Pleasant Ridge and Groveton Village. Tr. at 88.14-25, 153-155,
163.24. Once those developments were construcied, Duquesne’s existing distribution lines were

located off-site and had to be extended. [n addition, because the streets were vacated and

00779607.100C
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reconfigured and entircly new communities were created, neither development could have been
served by the old facilitics. Finally, Housing and Urban Development and Pennsylvania
Housing Asststance Agency regulations precluded the use of the old lacilitics for the
developments. Tr. at 106-20.

Duquesne fails to understand that the phrase “such project” requires
consideration of the new developments as the starting point in the analysis of whether its
distribution lincs had to be extended. [nstcad, Duquesne focuscs on the fact that both sites
at one time had distribution lines. FHowever, Rule 13.2.A’s definition of “Development”
does not include an exception for sites that were previously served by distribution lines.
Instead, the only question is, given the construction of the new residential developments,
quite substantial in nature and radically dilferent in configuration and ownership, whether
Duquesne had to extend its existing distribution lines to service those newly constituted
houses? The uncontradicted cvidence presented at the hearing requires that this question be
answered in the alfirmative.

Finally, Duquesne asserts that the complainants are “reminisce to the man
who, while on trial for murdering his parents, demanded mercy because he was an orphan.
Duquesne Reply at 14. In fact, the complainants scek only to be treated like any other
developer of New Residential Developments in Pennsylvania and should not be penalized
for redeveloping a brownfield site-behavior that this commonwealth favors rather than
discourages. Moreover, Duqucsne’s analogy ignores the fact that Duquesne has been paid

n full for the removal of its facilities.
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Conclusion
For the foregoing reasons, and the reasons set forth in their main bricf] the
Complainants Ohioview Infrastructure, Inc. and Groveton Housing Village Partnership LP respectfully
request that this Court issue an Order declaring that Pleasant Ridge and Groveton Village qualify as New
Residential Developments under Duquesne Light Company’s Tanff Rule 13.2 and order Duquesne Light
Company to issue a refund, pursuant to 66 Pa. C.8.A §1312, ol money paid to Duquesne Light for the
installation of underground elcctric facilitics at Pleasant Ridge and Groveton Village, plus inlerest, costs

and attorneys fees.

Dated: March 19, 2007 Respectfully submitted,

THORP REED & ARMSTRONG, LLP

N /i
C%‘c;}/ﬂcvmc
33507
David J. Montgomery
Pa. 1.D. #78874

THORP REED & ARMSTRONG, LLP
Firm 1.D. No. 282

One Oxford Centre

301 Grant Street, 14" Floor

Pittsburgh, PA 15219-1425

(412) 394-2558

Attorncys for Applicant
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CERTIFICATE OF SERVICE

I hereby certify that | have this day served a true copy of the foregoing document,
Reply Briel in Support of Application of Qhioview [nfrastructure, Inc. and Groveton Housing
Partnership, LP, upon the participants hsted below, in accordance with the requirements of
§ 1.54 (relating to service by a participant).
Regina M. Sestak, Esquirc
Duquesnc Light Company

411 Seventh Ave., 9th FL.
Pittsburgh, PA 15219

Dated this 19" day ol March, 2007.
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Pittsbuegh
Philadeiphia
Princeton

Wheeling

Thorp Reed & Annsirong, LLP
Qne Oxtord Centro

301 Grant Street, 14th Floor
Pittsburgh, PA 15219.1425
412394 7711

412 304 2555 Fax

' Qd J. Monigomery

Direct Diat 412 384 7763
Email: dimontgemery@thorpreed.com

VIA FEDERAL EXPRESS

James MeNulty, Seeretary March 19, 2007
Pennsylvanta Public Utility Commission
2" Floor, 400 North Street

Harrisburg, PA 17120

Re: Ohioview Infrastructive v. Duguesne Light Company
C-20066233
Groveton Housing v. Duguesne Light Company
C-20066236
(consolidated)

Dear Mr. MeNulty:

Enclosed is the original and nine copies of the Reply Brief in Support of Application of
Ohioview Infrastructure and Groveton Housing Partnership. Also enclosed are nine
copies of the Findings of Fact and Conclusions of Law of Oluoview Infrastructure, Ine.
and Groveton Housing Partnership regarding the above-referenced matter. Two copics of
cach of the above have been served upon counsel for Duquesne Light as required by the
Commission’s Rules,

Very truly yours,

/

De#rd 1. MEDgomery

DIM/kw
Enclosures

ce: Administrative Law Judge Michact A, Nemee (w/enels.)

Regina M. Sestak, Esquire (w/cnels.)
Chifford B. Levine. Esquire (w/o encls.)

RECEIVED

MAR 19 20607

oA BUBLIC UTILTY GOMIBREN

" SEGRETARY'S BUREAU
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March 19, 2007 Clifford B. Levine
Pa. 1L.D. #33507
David J. Montgomery
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301 Grant Street, 14" Floor
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Docket Nos, 2006233 and 2006236

Before the
PENNSYLVANIA PUBLIC UTILITY COMMISSION

IN RE:

OHIOVIEW INFRASTRUCTURE, INC.

)
)
Application of ) Docket Nos. 2006233 and 2006236
)
and GROVETON HOUSING PARTNERSHIP, LP )

FINDINGS OF FACT AND CONCLUSIONS OF LAW OF OHIOVIEW
INFRASTRUCTURE, INC. AND GROVETON HOUSING PARTNERSHIP, LP

I. FINDINGS OF FACT

A. Description of the Consolidated Complaints

I. Complamants Ohioview Infrastructure, Inc. (heremalter “Ohioview
Infrastructure™) and Groveton Housing Village Partnership LP (the “Partnership”) filed these
consolidated Complaints on April 10, 2000.

2. Ohioview Infrastructure’s Complaint concerns an affordable housing
development known as Pleasant Ridge, constructed between 2003 and 2006, and Groveton’s
Complaimt concerns an affordable housing development known as Groveton Village, constructed
between 2002 and 2004,

3. The Complaints request a declaration that Pleasant Ridge and Groveton
Village qualify as New Residential Developments under Duquesne Light Company’s Tari{f Rule
13.2 and scck a refund of money patd to Respondent Duquesne Light for the installation of
underground eleetric facilities at Pleasant Ridge and Groveton Village.

4. Duquesne Light Company (“Duquesne™) filed its answers to the Complaints

on May 15, 20006 and joined in Complainants’ request that these Complaints be joined.

00776313 DOC
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5. On huly 20; 2006, the Court conducted an Initial Prehearing Conference and,
onJuly 21, 2006, issucd a Prchearing Conference Order, consolidating the Complaints,

6. OnJanuary 9, 2007, the Honorable Michacl J. Nemec presided over an
cvidentiary hearing.

B. The Parties

7. Ohioview Infrastructure, Inc., is a corporation located at 230 Wyoming
Avenue, Kingston, Pennsylvania, 18704,

8. In 2003, Ohioview Infrastructure was formed [or the purpose of constructing
Pleasant Ridge in Stowe Township, Pennsylvania. Groveton Partnership is a partnership located
at 230 Wyoming Avenue, Kingston, Pennsylvania, 18704,

9. Like Ohioview Infrastructure, the Partnership ts a land developer and was
formed for the purpose of devetoping Groveton Village in Robinson Township, Pennsylvania,

10. The Respondent “Duquesne”) is a public utility located at 411 Scventh
Avenue, Pittsburgh, Pennsylvania 15219 and is the electric utility with the exclusive right to
provide electric service to Pleasant Ridge and Groveton Village.

C. Pleasant Ridge

11, Pleasant Ridge was constructed, on the site o 30.04 acres of land formerly
occupied by a housing development known as Ohioview Acres. Tr. at 161,

12. Pleasant Ridge also included land acquired from an adjacent property to
permit the vacation and relocation of Jefferson Drive. T'r. at 64,

13. The total cost of the project was between $45,000,000 and $50,000,000.
Tr. at 69.8.

14. Ohioview Acres was constructed by the Umited States War Department during

World War 1 to serve as temporary worker housing. Tr. at 55.1-56.1.

[
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15. After the war, the Allegheny County Housing Authority (the “Authority™)
acquired Ohioview Acres from the federal government and uscd it for low income housing,
subject to the superviston and regulations of the United States Department of Housing and Urban
Development (“HUD™). Tr.39-41.

6. Ohioview Acres consisted of 250 units of barracks-style housing, constructed
on concrete slabs. Sec, e.g., Exhibit SA-5H (pictures of Chioview Acres).

17. These barracks were arrayed along two cul-de-sac streets known as JelTerson
Drive and Potomac Drive. See Exhibit 11 (Existing Conditions Plan).

D. Groveton Village

18. Groveton Village, a 10,14 acre site, was also constructed by the United States
War Department to serve as temporary worker housing during World War I, Tr. at 55.1.-560.1.

19. As with Ohioview Acres, the Authority acquired Groveton Village aller the
war for low income housing subject to HUD regulations. Tr. at 55, 56.

20. Groveton Village consisted of cinder-block, barrack-style housing constructed
alongstreets known as Village Drive, School Street, and Court Place. Sec Exhibit 7 (pictures of
old Groveton Village) and Exhibit 19 (Groveton Village Survey of Property).

21. Before they were demolished, Groveton Village and Ohioview Acres were
ownced and managed cntirely by the Authority. Tr. at 45.25-46.7.

. Conditions at Groveton Village and Ohioview Acres prior to their
demolition.

22. Walter MacFann, the Authority’s Director of Real Estate, explained that, by
the late 1990"s, public housing such as Groveton Village and Ohioview Acres was plagued with
scvere social problems, including concentration of poverty, high unemployment, vandalism,

periodic shootings, drug trafficking, and gang activity. Tr. at 42.4 — 42.7.

Q0776313.00C
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23. Ohtoview Acres’ distressed condition is also thoroughly discussed in
Exhibit 25 (Executive Summary).

24. The crime problems were exacerbated by the developments’ tack off
“defensible space,” i.e. space providing as sense of “ownership™ to the residents and aiding in
crime prevention. Tr. at 41.5.

25. In addition, the developments had structural problems, lacked public
transportation, and other amenities such as air conditioning, and social services to address
problems within the commumty. Tr. at 40.21-41 4.

26. Moreover, the developments were not handicapped-aceessible and lacked
sidcwalks compliant with the Americans With Disabilities Act.

27. Accordingly, the developments suffered from “huge vacancy™ rates below
50% of capacity because cven the “poorest ol the poor™ chose to live clsewhere. Tr. 42.15-
42.25.

28. As a result of the foregoing problems, the developments were declared to be
obsolete in the 1990s. Tr. at 64.9-14.

F. Constraints on the Anthority’s ability to fix the problems at Qhioview Acres
and Groveton Village.

29. Prior to 1993, the Authority’s ability to address the problems noted above was
restricted by HUD regulations.

30. Under HUD s pre-1993 regulations, the Authority could engage in piecemeal
rehabilitation of public housing but could not undertake the wholesale structural changes
necessary to address the deep-scated social problems endemic to developments such as Groveton

Village and Ohioview Acres. Tr. at 44,11,
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31. Moreover, HUD regulations restricted the Authority’s ability to simply
abandon the developments and start over in a new location. Tr. at 58.9-16; 107.6-19.

32. Thus, prior to 1993, although Ohioview Acres and Groveton Viilage were
obsolcte and riddled with social, physical, and structural problems, HUD regulations restricted
the Authority’s ability to provide a comprehensive solution.

G. The creation of the HOPE V1 Affordable Housing Program

33.In 1993, [aced with the nationwide failure of housing developments such as
Ohioview Acres and Groveton Village, Congress and HUD implemented regulations designed to
“changc the face of public housing.”

34. Hope Vs an acronym for Housing Opportunities for People Everywhere.

35. The new regulations were adopted under a program known as Hope V1. Tr. at
43.8.

30. Mindy Turbov, an expert on Hope VI developments and affordable housing,
Lestified that the Hope VI program was designed (o “end public housing as we know it.” Tr. at
98.12-17.

37. Ms. Turbov was the official at HUD responsible {or creating the Hope VI
program and is currently a consultant to housing agencies and developers throughout the country.
Tr.at 91.8-92.17; 98.5-17.

38. Ms. Turbov identificd three critical components to the changes in HUD policy
made to implement this change.

39. First, Ms. Turbov explained, private sector development, ownership, and
management of Hope VI developments was critical to obtaining funding and restoring

accounttability to public housing. Tr. at 99.10-100.1.
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40. Second, Ms, Turbov cxplained, the Hope VI revolution in public housing also
included requiring “new urbanism design” for proposed developments including the razing of
existing buildings and streets and the complete rebuilding of the communities. Tr. at 102.13-25.

41. Third, Ms. Turbov explained that Hope VI developments would strive to
include a mix of incomes among its residents, Tr, at 101.7-14.

42. Because such devclopments would include residents with choices about where
to live, such developments had to be designed to the standards of the prevailing market. Tr. at
99.24.

H. The Applications for Hope V1 funding to create new communities to replace
Ohioview Acres and the old Groveton Village.

43. By the late-1990s, Groveton Village and Ohioview Acres were lailed
comimunitics and declared to the obsolete by the Authority. Tr. at 63.7; Exh. 25, 206.

44. Morcover, the problems with the developments were structural and could not
be addressed through the rehabilitation of the existing infrastructure.  “T'r. at 65.11-25.

45. Accordingly, the Authortty formed a partnership with Pennrose-Falbo, and
submitted applications to HUD (and later the Pennsylvama Housing Finance Agency (the
“PHFA™)) for upproval to usc federal tax credits to develop Groveton Village) to secure Hope VI
funding and permission to use federal tax credits as a means of leveraging private funding for the
creation of the new communitics. Sce Exhibits 25 and 206.

[. The highlv competitive nature of the Hope VI funding process.

46. Through the Hope V1 Program, HUD allocates funds through a competitive
application proccss. Tr. 48-55.

47. To achieve HUD approval, a HOPE V1 application must achicve a high score
on a prescribed sct of criteria. Tr. at 107.12-25,

O

007768313 3OC



Q)ckct No, 20006223 and 2006236

48. Broadly specaking, the crileria required the successful applicant to show that
the proposcd development would “change the lace of public housing.”™ Tr. at 45.10-16. To
achicve this, HUD ranked the applications taking mto consideration the factors discussed above:
private ownership and management, “new urbanism,” and mixed income. Id.

49. As applicd to the old Ohioview Acres and Groveton Village sites, Mr.
MacFann and Ms. Turbov explained that the Hope VI scoring criteria dictated certain design
choicqs.

50. In each development, the strects had to be reconfigured to permit public
transportation, cradicate the “superblocks™ and create “defensible space.” Tr. at 106.4-25.

51. Without a sweeping redesign of the streets, neither Ohioview nor Groveton
Village would have received HUD approval for demolition and disposition to a private developer
or approval [rom the PHFA [or the usc of federal tax credits. [d.

52. HUD’s scoring criteria also required that the new developments be
constructed to a prevailing market standard for design. T'r. at 99.24.

53. Market forces, driven by private investors and prospective homeowners,
demanded that the developments be built to the design standard prevailing at other new
residential developments in Western Pennsylvanta. ‘Tr. at 99.24.

J. Ohioview Acres is demolished and a Hope VI Community known as Pleasant
Ridge is created on the site of the former property.

54. In 2002, the Authority and its private scctor partner, Pennrosc Falbo, Inc.,
filed an Application with HUD to obtain permission to demolish Ohioview Acres and to
construct the Pleasant Ridge community. See Exhibit 25 (Ohioview Acres 2002 Hope VI

Application).
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55. In the Application, the Authority explained that Pleasant Ridge would consist
of 181 for-rent townhouse and duplex units, filteen for-sale detached homes, a First-Tee golfing
center, @ community center, and a municipal building. Sce Exhibit 25.

56. As stated m the Application, the design for Plcasant Ridge fully embraced the
concepts of new urbanism. See Exhibit 25.

57. First and foremost, Pleasant Ridge completely redesigned the site’s street
fayoul, eliminating the “superblocks™ and barrack-style housing. See Exhibit 25, Tabs 33, 34.

58. The plan contemplated vacating and removing the existing strects, Jefferson
Street and Potomac Street and creating an entirely new street grid of streets and alleys. Id.

59. Sccond, the Pleasant Ridge design tncluded defensible space, including [ront
porches, back yards, gardens and, with regard to the townhouses, “urban” setbacks adjacent to
the new streets. 1d.

60, In addition, the Application contemplated that Pleasant Ridge would be
designed 1o prevailing market standards, with new infrastructure replacing the obsolescent
infrastructure dating from World War IL. Scc Exhibit 25.

61. Among other things, this included removing the overhead electric lacilities
and instalhing underground clectric lines in the development. Exh. 25, p. 112,

K. The former Ohioview Acres site was transformed into a “greenfield”

following the receipt of HUD approval for the demolition of Ohioview Acres
and disposition of the site to a private developer.

62. As part ol its Hope VI approval, HUD approved the demolition of Ohioview
Acres. See Exhibit 25, p.8.
63. Moreover, HUD approved the “disposition” of the site to a private developer,

Complatnant Ohioview Infrastructure, Inc. Tr. at 115.7,
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64. Ralph Falbo, a partner in Pennrosc-Falbo, testificed that the “disposition” was a
critical step for enabling the private developer to take control of the site to begin the new
development. Tr. at 115.7-12.

65. Pursuant to HUD s demolition approval, the Authority removed all of the
existing tenants from Ohioview Acres, razed every building on the site, removed the roads and
all of the infrastructure, including the overhead electric lines. Tr. at 163.23.

66. Ohioview I[nfrastructure paid Duquesnc Light for the removal of the existing
overhead clectric lines, poles, and transformers. Tr. at 122.9.

67. After this demolition, the former Ohioview site was the equivalent ol a
“preenficld,” ready for development.

L. Stowe Township, Alleghenv County, and Duquesne Light treated Pleasant
Ridee as a new development,

68. Stowe Township treated Pleasant Ridge as a “new development,” requiring
that Ohioview Infrastructure enter into a developers agreement providing for maintenance and
performance bonds for the construction of the infrastructure to be constructed. T'r. 64.2-10.

69. In addition, the Township required the approval of a subdivision plan wherchy
the Pleasant Ridge site was subdivided into at least fiftcen newly-created parcels. Sec Oclober
20, 2004 Ohioview Acres Subdivision Plan (Exhibit 14),

70. Because this Subdivision Plan was recorded, the development was treated as a
“new” development under the local zoning ordinance. Tr. 63.18-1— 64.10.

71. Among other things, the development ordinance required that the strects
within Pleasant Ridge have sidewalks and have a 50’ right of way. See Ohioview Subdivision

Plan, Exh. 14.
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72. In addition, unlike Ohioview Acres, the newly created parcels al Pleasant
Ridge pay real cstate property taxes lo Allegheny County. Tr.at 133.1,

73. Finally, Duquesne Light prepared a design drawing for the installation of the
underground facilities and labeled the drawings as “New Business — Ohioview Acres.” See
Exhibit 13.

74. In addition, after Pleasant Ridge was constructed, every umit was scparately
metered and Duquesne Light billed the tenants directly for electric service (in contrast to
Ohioview Acres, where Duquesne Light maintained a single meter and billed the Authority for
the clectric service for the entire development). Tr. at 70.7-16; 130.13 - 131.06.

75. In contrast to the old Ohioview, Pleasant Ridge is now owned 100% by a
private limited partnership (with a fong-term groundicase from the Authority) and the lifteen
parcels sold in fee simple to private homeowners. Tr. at 48.21; 69.23.

M. After the demolition of Ohioview Acres, Pleasant Ridge was constructed with
underground electric facilities.

76. Patrick Gallagher, an engineer for GAIT Consultants, scrved as the project
manager for Pleasant Ridge and testified that old Ohioview Acres had existing overhead electric
facilities but that the facilities were fifty years old and had reached the end of their uscful life.
Tr.at 153.17-22.

77. Morcover, Mr. Gallagher testified that the overhead facitities could not have
been utilized for Pleasant Ridge. Tr. at 153.4-13.

78. He explained that, becausc the former strects were vacated and a new street
grid system and housing units were constructed, the old overhead lines could not have been

retained. Tr. at 153.4-7.
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79. Prior to beginning construction, Ohioview Infrastructure supplicd Duquesne
Light with a copy of the project subdivision plan, identifying boundarics and any nccessary
casements or rights of way, as required under Duquesne Light Tariff subpart 13.2.C(1). Sce
Dequesne Answers at ¥ 16 (Exh. 3).

80. Chiovicw infrastructure also advised Duquesne Light that it would comply
with subpart 13.2.C(2)’s requirement that the applicant clear and grade the installation area. Id.
at917.

81. Also, Mr. Gallagher and his subcontractor, Santangelo & Lindsay, provided
Duquesne Light with a design for the installation ol the underground facilities. Tr. at 1481,

82. In response, Duquesne Light provided Mr. Gallagher with an initial estimated
cost of installation in excess of $700,000. Tr. at 140.21.

83. On July 7, 2004, Ohioview Infrastructure’s attorneys sent a letler o Duquesne
Light, requesting that Ohioview Acres be treated as a New Residential Development under Tanff
No. 13.2. Sec Exhibit | (Attachment 3).

84. On August 14, 2004, Duquesne Light responded with a letier sctuing forth its
refusal to designate the project as New Restdential Development. Sce Exhibit | (Attachment C).

85. In that letter, counsel for Duguesne Light erroncously concluded that
Ohioview Acres was “an existing development under construction for modermzation™ rather than
“new construction.” Sce Extubit I (Attachment C).

86. Following this initial demand, Mr. Gallagher requested a detailed breakdown
of how Duquesne Light arrived at the $700,000 ligure. Tr. at 146.21.

87. Instcad ol providing the requested breakdown, Duquesne Light reduced its

cstimale of construction (o $253,416.73. Tr. at 148.15 - 149.12.

00776313.00C



Q(Jckut No. 2006223 and 2006236

88. In order to keep the project on schedule, while reserving its right to chatlenge
Duquesne Light’s erroneous determination regarding the status of Ohioview Acres, Ohioview
Infrastructure paid the $253,416.73 deposit to Duquesne Light. See Exhibit 4, 99 22.

89. Mistick Construction, the general contractor, excavated the trenches for the
underground lacilities, provided conduit for the lines, and backlilled the trenches. Tr. at 148.8-
14.

90. By providing the conduit and clectric designs, the developer went above and
beyond its obligations under Tariff Section 13.2.

91. The Authority and Ohioview Acres Infrastructure completely cradicated the
Ohioview Acres and created an entirely new community, Pleasant Ridge, in its place. Sec
Exhibits 5 and 6.

N. The construction of the “new” Groveton Village

92. While not funded as a HOPE VI project, Groveton Village’s new design and
architecture was also mspired by the concepts of new urbanism and low density.

93. The Partnership intially submutted a Hope VI application for Groveton
Village and, when that application did not reccive funding [rom HUD, the Partnership turned to
the PHFA to received permission to usce federal tax credits as a means of leveraging private
funding to develop a new Groveton Village. Sce PHFA Application, Exhibit 26.

94, As Mr. MacFann explained, the PHEFA used criteria similar to that used by
HUD in evaluating and approving the Groveton application. Tr. at 57.8-20.

95. Like Chioview Acrcs, the Authority had to obtain permission from HUD to
demolish and dispose of the old Grovceton Village site. See September 21, 2001 Demolition and
Disposition leticr (Exh. 9).

96. The HUD Disposition Letter stated that,
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The Mixed-Finance Finance Proposal for the Groveton Village site

will blend the development into the surrounding community,

reduce density, create a mixed income community, and provide

residents with dwelling units that meet code requirements and

modern marketability standards.
Sce Exh. 9, p.2.

97. Afler receiving this letter, the Partnership began construction of the “new”
Groveton Village at a cost ol ten Lo twelve million dollars,

98. Likc Ohiovicew Acrcs, the old Groveton Village was razed to the equivalent of
a greenficld. Tr. at 88.11-25.

99. In addition, the Partnership recorded a subdivision plan on December 31,
2001, subdividing the site into six new parcels.  Sce Exh. 17; Tr. 77 at 20.21.

100.  As with Ohioview Acres, Duquesne Light had billed the Authority for the
clectricity provided (o the residents of the 100 units at the “old” Groveton Village.

101, With regard to the new Groveton Village, Duquesne Light installed meters
at cach of the sixty-nmine residences and billed its new customers directly. Tr. at 131.12-19.

102.  The “new™ Groveton Village 1s owned by a limited partnership with a

long-term groundlcasc (rom the Authority. Tr. at 113.1.

0. Robinson Township treated Groveton Village as a “new” development.

103.  As aconsequence ol the subdivision, Robinson Township treated
Grovelon Village as a new development and required comphance with the Township’s vanous
subdivision, site plan, and land development ordinances. Tr. at 59.22-60.17; Exh. 22.

104, In addition, the strects within Grovelon Village were vacated and
excavaled and replaced with a new pattern of streets. Tr. 127.9-22.

105, In the course of this demolition, the Partnership paid Duquesnc Light to

remove the old overhead clectric facilities. Tr. at 119.10.

13
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106.  The Partnership completely eradicated the “old Groveton Village™ and
created an entircly new community in its place. See Exhibits 7 and 8.

P. The developer excavated and backfilled the trenches for the underground
lines and provided conduit to Dugquesne Light.

107.  As with Pleasant Ridge, Mistick Construction excavated and backiilled the
trenches for the underground electric facilitics, Tr. at 120.7.

108.  In addition, Mistick provided conduit, frce of charge, to Duquesne Light.
Tr. at 120.7.

109.  On March 27, 2002, Duquesne Light submitted a cost estimate of
$117,590.05 10 Mistick and the Partnership paid Duquesnc Light the $117,590.05. (Exh. [,
Tab A).

I1. CONCLUSIONS OF LAW

A. Burden of Proof

1. Section 332(a) of the Public Utility Code ("Code"), 66 Pa. C.8. § 332(x),
provides that the party sccking affirmative relicl from the Commission has the burden of proof.

2. In Se-Ling Hostery, Inc. v. Margulics, 364 Pa. 45, 70 A.2d 854 (1950), the

Pennsylvania Supreme Court held that the term "burden of proof™ mcans a duty to cstablish a
fact by a preponderance of the evidence.

3. The term "preponderance of the evidence” means that one party has presented
cvidence which is more convincing, by even the smallest degree, than the evidence presented by

the other party. Samuel J. Lansberry, Inc. v. PA Public Utility Comm'n, 578 A.2d 600; 602

{1990), alloc. den., 602 A.2d 863 (1992).
4. In these procecdings, the Complainants seck affirmative relief and, therefore,

bear the burden of proof.

00776313.00C



!)ckcl No. 20006233 and 2006236

5. Upon a complainant's submission of evidence suflficient to establish a prima
Jacie case, the burden of going forward with the evidence, sometimes called the burden of

persuasion, shilis to the utiity. See Milkie v. Pennsylvania Public Utility Cmm’n, 768 A.2d

1217 (Pa. Cmmw. Ct. 2001).

0. Here, with the exception of Complainants’ Responses to Requcest for
Admissions, the utility failed to present any evidence. The Requests for Admission asked
whether Ohioview Acres and the old Groveton Village, had, at one time, overhead electric
facilities, a fact the Complainants do not dispute.

7. The utility failed to rcbut the evidence presented by the Complainants that
supports these findings.

B. Principles of construction applicable to Duguesne Light’s tariff.

8. The provisions ol a Commission-approved tariff have the force of law and are

binding on both the utility and its customer. Stuiteler v. Bell Tclephone Co. of Pennsylvania, 32

Pa. Commw. 319, 379 A.2d 339 (1977).
9. Tariff provisions approved by the Commission arc prinwu facie reasonable.

Lynch v. PA Public Utility Comm'n, 140 Pa. Commw. 599, 594 A.2d 816 (1991), alloc. den. 529

Pa. 670, 605 A.2d 335 (1992).
10. Notwithstanding the presumption of reasonableness, “ambiguities in a tariff

must be resolved against its author.” Kanowicz v. PPL Electric Utilities Corp., 2005 Pa. PUC

Lexis 43, *8 (April 20, 2005).

15
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C. Pleasant Ridee and Groveton Village satisfy the definition of New Residential
Development Under Duquesne Light Tarift 13.2A

i 1. Under tts Tariff, Duquesne Light ts required to pay the costs incurred during
the construction and installation of facihities for New Restdential Developments. Sce Duquesnc

Light Company Schedule of Rates, Tariff Nos. 13.2B and 13.2.C(6).

12. Under the section of Duquesne Light’s Tari{f regarding New Residential
Developments, a “Development” is defined as follows:

A planned project which is developed by a developer/applicant for
clectric service set out in a recorded plot plan of five or more
adjoining unoccupied lots for the construction ol single family
residences, detached or otherwise, or mobile homes and onc or
morc five-unit apartment houses, all of which are intended for
ycar-round occupancy, if providing clectric services to such project
nceessitates extending the Company’s existing distribution lines.

Sece Tartff No. 13.2.A.

13. Pleasant Ridge and Groveton Village meet the foregoing defimtion because:
(1) the projects were “developed by a developer,™ i.e. the Complainants, (2) the projects were set
out in “recorded plot plan[s] of five or more adjoining unoccupicd lots” for (3) the “development
of single family residences, detached or otherwise, or mobile homes™ and (4) “all of which are
intended for year-round occupancy.”

14. The fifth and final critcrion of Tari{l No. 13.2.A 1s satisfied because Pleasant
Ridge and Groveton Village necessitated “extending Duquesne Light’s existing distribution
lines” becausc both developments included new homes, streets, and utility infrastructure,
including Duquesne’s lines that were extended from off-site.

15. Pleasant Ridge and Groveton Village qualify as New Residential

Developments under Duquesne Light Tariff 13.2.A.

16
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. CONCLUSION

16. For the foregoing reasons, this Courl grants the relicl sought herein and
dirccts Duquesne Light Company to issue a refund to the Complainants, Ohioview [nfrastructure,
Inc. and Groveton Housing Village Partnership LP, plus interest, pursuant to 66 Pa. C.S.A
§1312, of money paid to Respondent Duquesne Light for the imstallation ol underground clectric

facilitics at Pleasant Ridge and Groveton Village.

Dated: March 19, 2007 Respectfully submitted,

THORP REED & ARMSTRONG, LLP

By:m
C%rd%cvinc
Pa. 1.D. #33507

David J. Montgomery
Pa. 1.D. #78874

THORP REED & ARMSTRONG, LLP
Firm [.D. No. 282

One Qxford Centre

301 Grant Street, 14™ Floor

Pittsburgh, PA 15219-1425

(412) 394-2558

Attorneys for Applicant
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I'hercby certify that 1 have this day served a true copy of the foregoing document,
Findings of Fact and Conclusions of Law of Ohioview Infrastructure, Inc. and Groveton FHousing
Partnership, LP, upon the participants listed below, in accordance with the requirements of
§ 1.54 (relating to service by a participant).
Regina M. Scstak, Esquire
Duquesne Light Company

411 Seventh Ave., 9h IF1,
Pittsburgh, PA 15219

Dated this 19" day of March, 2007.
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