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1 P R O C E E D I N G S 

2 

3 JUDGE GEORGE M. KASHI: T h i s i s t h e t i m e and 

4 p l a c e w h i c h i s s c h e d u l e d f o r h e a r i n g i n t h e m a t t e r o f 

5 t h e Duryea Borough v e r s u s Reading Blue M o u n t a i n and 

6 N o r t h e r n R a i l r o a d , Delaware and Hudson R a i l r o a d 

7 Company, P e n n s y l v a n i a Department o f T r a n s p o r t a t i o n 

8 and t h e Luzerne County. 

9 T h i s p a r t i c u l a r m a t t e r a r i s e s f r o m a c o m p l a i n t 

10 w h i c h was f i l e d sometime on June 28 o f 1999, w h e r e i n 

11 i t was a l l e g e d t h a t a number o f g a t e c r o s s i n g s were 

12 i n d e t e r i o r a t e d c o n d i t i o n and i n need o f r e p a i r . 

13 S p e c i f i c a l l y , as t h a t w h i c h appears b e f o r e me, a r e 

14 t h o s e on highway o f Foote Avenue, SR 2032; New 

15 S t r e e t , Phoenix S t r e e t , SR 2027; Coxton Road, SR 

16 2033; Stevenson S t r e e t , SR 2031; Marcy S t r e e t , H i l l 

1 7 S t r e e t , York Avenue, SR 2029; and a n o t h e r York Avenue 

18 a t SR 2029. 

19 There has a l r e a d y been a f i e l d i n v e s t i g a t i o n i n 

20 t h i s p a r t i c u l a r m a t t e r and a c o n f e r e n c e was h e l d a t 

21 t h e s i t e o f t h e c r o s s i n g s . The p a r t i e s have been 

2 2 d i s p u t i n g who i s r e s p o n s i b l e t o f u n d any r e p a i r s a t 

2 3 t h e c r o s s i n g s . And m a t t e r was t h e n t r a n s f e r r e d t o 

2 4 t h e O f f i c e o f A d m i n i s t r a t i v e Law Judge f o r h e a r i n g . 

25 The p a r t i e s o f i n t e r e s t who were s e r v e d i n t h i s 
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1 p a r t i c u l a r m a t t e r a r e t h e Borough o f Duryea, t h e 

2 P e n n s y l v a n i a Department o f T r a n s p o r t a t i o n , Luzerne 

3 County, Reading, Blue M o u n t a i n and N o r t h e r n R a i l r o a d 

4 and Delaware and Hudson R a i l r o a d Company. The 

5 purpose o f t h i s morning's h e a r i n g i s t o r e c e i v e 

6 t e s t i m o n y f r o m a l l p a r t i e s t o t h e c o m p l a i n t and i f 

7 t h e c o m p l a i n t i s t o be s u s t a i n e d , t h e a l l o c a t i o n o f 

8 c o s t w h i c h w i l l be i n c u r r e d i n c o n n e c t i o n w i t h t h a t 

9 i n t h e assig n m e n t o f any f u t u r e m aintenance 

10 r e s p o n s i b i l i t i e s . As i s t h e case i n t h e s e p a r t i c u l a r 

11 m a t t e r s , a q u e s t i o n and p r o c e d u r a l s e t o f q u e s t i o n s 

12 was m a i l e d o u t t o t h e p a r t i e s on December o f 1999, 

13 w h e r e i n a number o f q u e s t i o n s have been a d d r e s s e d t o 

14 each o f t h e p a r t i e s w h i c h t h e y a r e e x p e c t e d t o 

15 p r e s e n t t e s t i m o n y on t h i s m o r n i n g . 

16 Now, a p p e a r i n g on b e h a l f o f t h e P e n n s y l v a n i a 

17 Department o f T r a n s p o r t a t i o n , Jason D. Sharp. 

18 ATTORNEY SHARP: Yes, Your Honor. 

19 JUDGE: On b e h a l f o f t h e P e n n s y l v a n i a P u b l i c 

2 0 U t i l i t y Commission, Bureau o f T r a n s p o r t a t i o n and 

21 s a f e t y , Mr. David A. Salapa, E s q u i r e . 

22 ATTORNEY SALAPA: Good m o r n i n g . Your Honor. 

23 JUDGE: Good mor n i n g , s i r . On b e h a l f o f t h e 

24 Reading Blue M o u n t a i n and N o r t h e r n R a i l r o a d , Mr. E r i c 

25 Hocky, E s q u i r e . On b e h a l f o f t h e Borough o f Duryea, 

Sargent's Court Reporting Service, Inc. 
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1 Mr. B a r r y Chromey, E s q u i r e . 

2 ATTORNEY CHROMEY: Yes, Your Honor. 

3 JUDGE: And t h e s o l i c i t o r f o r Luzerne County, 

4 Mr. C h a r l e s McCormick, E s q u i r e . Have I missed 

5 anyone? We w i l l c a l l w i t n e s s e s , have t h e w i t n e s s e s 

6 t a k e t h e w i t n e s s s t a n d . And I would j u s t l i k e , f o r 

7 t h e r e c o r d , t o s t a t e - t h a t t h e p a r t i e s have c o n t i n u e d 

8 i n t o a n e g o t i a t i o n i n p o s t u r e s , however. Okay. And 

9 t h i s i s my u n d e r s t a n d i n g , and c o r r e c t me i f I'm 

10 wrong, t h a t w h i l e t h e r e may be some agreement on some 

11 o f t h e c r o s s i n g s i n q u e s t i o n , t h e P e n n s y l v a n i a 

12 Department o f T r a n s p o r t a t i o n i s n o t p r e p a r e d t h i s 

13 d a t e t o make any k i n d o f agreements on any one o r two 

14 o r t h r e e o r number t h e r e o f g i v e n t h a t t h e Department 

15 i s t r y i n g t o s e t t l e t h e e n t i r e . I s t h a t c o r r e c t , Mr. 

16 Sharp? 

17 ATTORNEY SHARP: Yes, Your Honor. I j u s t want 

18 t o e x p r e s s I t h i n k I misspoke b e f o r e . My w i t n e s s 

19 has t h e f u l l a u t h o r i t y o f t h e Department t o e x p r e s s 

20 t h e Department's o p i n i o n s r e g a r d i n g t h i s h e a r i n g . 

21 And we're w i l l i n g t o s e t f o r t h o ur o p i n i o n . But t o d a y 

22 we were u n a b l e t o r e s o l v e any f u l l s e t t l e m e n t o f t h e 

23 s t a t e highway c r o s s i n g s a t i s s u e . O b v i o u s l y , we 

24 r e a l l y d o n ' t have any power o v e r t h e l o c a l c r o s s i n g . 

25 JUDGE: When you say f u l l s e t t l e m e n t , okay. 

Sargent's Court Reporting Service, Inc. 
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1 y o u ' r e t a l k i n g you s e t t l e e v e r y t h i n g o r you 

2 s e t t l e n o t h i n g . 

3 ATTORNEY SHARP: Maintenance and c o s t 

4 r e s p o n s i b i l i t i e s . 

5 JUDGE: My q u e s t i o n goes, does i t go t o a l l 

6 t h e c r o s s i n g s o r m e r e l y do you have t o s e t t l e i t 

7 f o r a l l t h e c r o s s i n g s o r none o r a r e you a b l e t o 

8 s e t t l e some o f t h e c r o s s i n g s w i t h o u t ? 

9 ATTORNEY .SHARP: I d o n ' t know t h a t we can come 

10 t o s e t t l e m e n t on maintenance and/or c o s t s o f any o f 

11 t h e c r o s s i n g s , c o n s i d e r i n g and I s h o u l d say 

12 because t h e n e g o t i a t i o n s were a l i t t l e b i t d i f f e r e n t 

13 t h a n what we're t a l k i n g a bout t o d a y . 

14 JUDGE: A l l r i g h t . L e t ' s go t h i s way. I'm 

15 Judge K a s h i , A d m i n i s t r a t i v e Law f r o m H a r r i s b u r g . I 

16 used t o be t h e C h i e f Counsel o f t h e P u b l i c U t i l i t y 

17 Commission y e a r s ago back i n 1978 t o 1980. And I 

18 f i r s t came t o t h e PUC i n 1975 t o t h e law bur e a u when 

19 we began t o p r o f e s s i o n a l i z e and g e t r i d o f a l l 

20 p a r t - t i m e p e o p l e . Oust a l i t t l e h i s t o r y . P r i o r t o 

21 t h a t , I was w i t h t h e J u s t i c e Department. I d o n ' t 

22 "know any o f t h e f o l k s up h e r e . T h a t ' s why I'm s a y i n g 

23 t h a t . 

24 i w o u l d l i k e t o h e a r , f o r t h e r e c o r d , i f t h e r e 

25 a r e any s t a t e m e n t s f r o m C o u n s e l , b e g i n n i n g w i t h t h e 

Sargent ' s Court Repor t ing Serv ice , I n c . 
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1 C o m p l a i n a n t , t h e Borough o f Duryea. Counsel? 

2 ATTORNEY CHROMEY: Thank you. Your Honor. Once 

3 a g a i n , my name i s B a r r y Chromey and I r e p r e s e n t f o r 

4 Borough o f Duryea. I have w i t h me here t o d a y 

5 Councilman K e i t h Moss t o t e s t i f y as t o t h e c o n d i t i o n s 

6 o f I have l i s t e d seven c r o s s i n g s . By way o f 

7 c l a r i f i c a t i o n , I b e l i e v e t h e C o u r t m e n t i o n e d two 

8 c r o s s i n g s on York Avenue. One o f t h o s e c r o s s i n g s 

9 would i n Avoca ( p h o n e t i c ) Borough and was n o t t h e 

10 s u b j e c t o f o u r c o m p l a i n t . I t ' s t h e one t h a t i n v o l v e s 

11 a d i f f e r e n t r a i l r o a d , D and H R a i l r o a d owns t h a t 

12 c r o s s i n g . 

13 JUDGE: And t h a t i s n o t s u b j e c t t o t h i s 

14 C o m p l a i n t ; i s t h a t c o r r e c t ? 

15 ATTORNEY CHROMEY: That ' s c o r r e c t , Your Honor. 

16 A l s o you me n t i o n e d New S t r e e t . And based upon t h e 

17 geography o f t h a t , i t ' s on a h i l l . We have n o t 

18 i n c l u d e d t h a t i n our c o m p l a i n t as w e l l . So we can 

19 w i t h d r a w any r e f e r e n c e no t o New S t r e e t . 

20 Once we a r e t a l k i n g a b o u t , as you i n d i c a t e d , 

21 f i v e o f them i n v o l v e s t a t e r o a d s , Coxton, Foote, 

22 Phoenix, York and Stevenson S t r e e t ; and two i n v o l v e 

23 l o c a l roads Marcy S t r e e t and H i l l S t r e e t . What I 

24 have h e r e t o d a y would be p h o t o g r a p h s o f t h o s e 

25 c r o s s i n g s and Mr. Moss t o d e s c r i b e t h e c o n d i t i o n o f 

Sargent's Court Reporting Service, Inc. 
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1 them and t h e problems t h a t t h e Borough has 

2 e x p e r i e n c e d as f a r as c o m p l a i n t s f r o m m o t o r i s t s , 

3 t r u c k d r i v e r s , p r i v a t e companies. And we'd o f f e r an 

4 o p i n i o n as t o how t h e y s h o u l d be r e p a i r e d . 

5 The i s s u e as f a r as s e t t l e m e n t i s co n c e r n e d , 

6 Mr. Moss o r m y s e l f c a n n o t speak f o r t h e r e s t o f 

7 C o u n c i l as f a r as a c c e p t i n g r e s p o n s i b i l i t y f o r f u t u r e 

8 c o s t s , i f we had an i d e a as t o an e s t i m a t e as t o 

9 what t h o s e c o s t s would be, we'd be i n a p o s i t i o n t o 

10 p r e s e n t t h a t t o t h e r e s t o f C o u n c i l and g i v e an 

11 answer i n t h a t way. But t o d a y , w i t h o u t an i d e a , I 

12 have no a u t h o r i t y do t h a t . And as I i n d i c a t e d , my 

13 t e s t i m o n y w i l l b a s i c a l l y be fr o m Mr. Moss as t o t h e 

14 c o n d i t i o n , t h e p r e s e n t c o n d i t i o n and t h e p a s t 

15 problems o f t h e s e c r o s s i n g s . Thank you. 

16 JUDGE: Thank you, s i r . And you a r e p r e p a r e d 

17 y O U h a v e r e c e i v e d t h e q u e s t i o n s and p r o c e d u r e s 

18 t h a t were s e n t o u t ? 

19 ATTORNEY CHROMEY: Yes, I d i d . Your Honor. 

20 JUDGE: And you a r e , i n f a c t , t o ' p r e p a r e d t o 

21 s u b m i t a l l t h a t i n f o r m a t i o n ; i s t h a t c o r r e c t , s i r ? 

22 ATTORNEY CHROMEY: Yes, I am, Your Honor. 

23 JUDGE: At t h i s t i m e , I would l i k e i t h e a r 

24 f r o m t h e P e n n s y l v a n i a Department o f T r a n s p o r t a t i o n . 

2 5 i s t h e r e a n y t h i n g e l s e you would l i k e i t p u t on t h e 
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1 r e c o r d a t t h i s p o i n t ? 

2 ATTORNEY SHARP: Your Honor, j u s t t h a t t h e 

3 Department i s p r e p a r e t o g i v e t e s t i m o n y and answer 

4 t h e q u e s t i o n s and p r o c e d u r e s p r e s e n t e d by t h e 

5 Commission r e l a t i n g t o t h e f i v e s t a t e highways named 

6 i n t h e c o m p l a i n t . The Department r e a l i z e s , as t h e 

7 Borough has p o i n t e d o u t , t h a t t h e second York Avenue 

8 c r o s s i n g where t h e Delaware and Hudson l i n e i s 

9 i n v o l v e d , t h e Department does have t e s t i m o n y 

10 r e g a r d i n g t h a t . But t h e r e have been some new 

11 d evelopments i n t h a t . That c r o s s i n g has been newly 

12 paved o v e r . And I t h i n k t h a t can p r o b a b l y d e a l t w i t h 

13 r a t h e r s w i f t l y . The Department w i l l a gree t o d a y t o 

14 do any o f t h e p a v i n g work on t h e approaches t o t h e 

15 s t a t e highway c r o s s i n g s i n q u e s t i o n t h a t PUC 

16 d e t e r m i n e s i s n e c e s s a r y t h a t ' s recommended by t h e 

17 Bureau o f T r a n s p o r t a t i o n and S a f e t y . O t h e r t h a n 

18 t h a t , t h e Department would n o t agree t o do any o f t h e 

19 work i n s i d e t h e r a i l s as compared t o t h e t e s t i m o n y 

20 about t h e c o n d i t i o n s a t t h e s t a t e highway c r o s s i n g s . 

21 And I do have e x h i b i t s and a w i t n e s s t h a t w i l l 

22 p r e s e n t t h a t . 

23 JUDGE: Thank you, s i r . Mr. Salapa? 

24 ATTORNEY SALAPA: Yes, Your Honor. The Bureau 

25 o f T r a n s p o r t a t i o n and S a f e t y i s he r e m a i n l y because 
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1 we're concerned about t h e c o n d i t i o n o f v a r i o u s o f 

2 t h e s e c r o s s i n g s . I have i s Mr. H a l l who can p r e s e n t 

3 t e s t i m o n y on t h e c o n d i t i o n o f t h e v a r i o u s c r o s s i n g s 

4 as w e l l as some p r i o r Commission o r d e r s t h a t have 

5 d e a l t w i t h e i t h e r r e c o n s t r u c t i o n o r ma i n t e n a n c e o f 

6 t h e s e c r o s s i n g s . And t h e y ' r e a v a i l a b l e as a f a c t o r 

7 f o r t h e C o u r t t o use i n d e t e r m i n i n g c o s t a l l o c a t i o n . 

8 JUDGE: Thank you, s i r . 

9 JUDGE: Mr. McCormick, t h e Luzerne County 

10 S o l i c i t o r . 

11 ATTORNEY MCCORMICK: Yes, Your Honor. 

12 JUDGE: You're a s t a k e h o l d e r ? 

13 ATTORNEY MCCORMICK: W e l l , I b e l i e v e a t l e a s t 

14 f o r our purpose, Your Honor, t h a t a l l p a r t i e s c o u l d 

15 be a b l e t o s t i p u l a t e on t h e r e c o r d t h a t t h e County 

16 owns no p r o p e r t y nor any o f t h e roads i n q u e s t i o n , 

1 7 county-owned r o a d s , under t h a t c i r c u m s t a n c e , w i t h o u t 

18 w a i v i n g t h e i s s u e o f what r e s p o n s i b i l i t y , i f any, t h e 

19 County would have under t h o s e l i m i t e d f a c t u a l 

2 0 c i r c u m s t a n c e s , and t h a t perhaps c o u l d save some t i m e 

21 f o r t h e C o u r t . Other t h a n s t i p u l a t i o n by a l l p a r t i e s 

22 t h a t , i n f a c t , t h o s e two f a c t u a l c i r c u m s t a n c e s a r e 

23 t r u e , we would n o t have any t e s t i m o n y on o u r s i d e . 

24 • JUDGE: Okay. Mr. Hocky? 

25 ATTORNEY HOCKY: Yes, Your Honor. As a 
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1 p r e l i m i n a r y m a t t e r , I guess I have a q u e s t i o n a b o u t 

2 what c r o s s i n g s a r e b e i n g c o v e r e d by t h i s h e a r i n g . 

3 You l i s t e d a number o f them. Not a l l o f them a r e 

4 l i s t e d i n t h e C o m p l a i n t n o r i n t h e n o t i c e o f h e a r i n g , 

5 w h i c h I was r e l y i n g on. A l t h o u g h I do u n d e r s t a n d 

6 t h a t t h e f i e l d c o n f e r e n c e , when t h e y had i t , l o o k e d 

7 a t a d d i t i o n a l c r o s s i n g s . The o n l y ones t h a t I have 

8 t h a t a r e p a r t o f t h e n o t i c e were Coxton, Foote, 

9 Phoenix, Marcy and York. And t h e York Avenue one i s 

10 t h e one where D and H c r o s s e s , t h e r e ' s e v i d e n t l y a 

11 second York Avenue one t h a t c r o s s e s Reading B l u e 

12 M o u n t a i n . And t h e q u e s t i o n s asked us n o t t o resp o n d 

13 t o York Avenue so we d i d n o t . 

14 JUDGE: L e t ' s t o t r y t o s t r a i g h t e n t h a t o u t 

15 b e f o r e we go any f u r t h e r a t a l l . Now, you say s i r , 

16 t h a t t h e n o t i c e t o d a y , t o d a y ' s n o t i c e . 

17 ATTORNEY HOCKY: The n o t i c e o f h e a r i n g t h a t we 

18 r e c e i v e d , t h e p a r a g r a p h a t t h e t o p , w h i c h b a s i c a l l y 

19 r e c i t e s what was i n t h e c o m p l a i n t , I t h i n k , w h i c h 

20 says s i t e i n c l u d e s c r o s s i n g s on Coxton Road, Foote 

21 Avenue, Phoenix S t r e e t , Marcy S t r e e t and York Avenue. 

22 i n our d i s c u s s i o n s , I s h o u l d say, we've been t a l k i n g 

23 about a l l o f them. But I d o n ' t v i e w them as 

24 n e c e s s a r i l y s u b j e c t t o t h i s c o m p l a i n t p r o c e e d i n g . 

25 JUDGE: And were you n o t i f i e d and d i d you 
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1 p a r t i c i p a t e i n t h e f i e l d i n v e s t i g a t i o n a t t h e 

2 c r o s s i n g s t h e r e ? 

3 ATTORNEY HOCKY: Yes, I b e l i e v e as a 

4 r e p r e s e n t a t i v e o f my c l i e n t was a t t h e f i e l d 

5 c o n f e r e n c e . But we go t o a l o t o f f i e l d c o n f e r e n c e s 

6 t h a t a r e n ' t s u b j e c t o f c o m p l a i n t s n e c e s s a r i l y . 

7 JUDGE: Now, you he a r d Counsel f o r Department 

8 o f T r a n s p o r t a t i o n s p e c i f i c a l l y s t a t e t h a t t h e H i l l 

9 S t r e e t and York Avenue t h e H i l l S t r e e t i s n o t 

10 i n v o l v e d h e r e t o d a y . And t h e York Avenue w h i c h 

11 i n v o l v e s t h e Delaware and Hudson R a i l r o a d i s n o t 

12 i n v o l v e d h e r e t o d a y . That l e a v e s us w i t h Foote, New 

13 S t r e e t , Phoenix, Coxton, Stevenson S t r e e t , Marcy 

14 S t r e e t and t h e o t h e r York Avenue. And you * r e s a y i n g 

15 one more t i m e t o me, s i r , t h a t . 

16 ATTORNEY HOCKY: Under my u n d e r s t a n d i n g , York, 

17 Stevenson and I b e l i e v e t h e y s t a t e d New S t r e e t 

18 was n o t p a r t o f i t b u t H i l l S t r e e t was. So H i l l 

19 would n o t be i n , Stevenson would n o t be i n and York 

2 0 w ould n o t be i n . 

21 JUDGE: And you say t h a t t h a t by v i r t u e o f t h e 

22 f a c t t h a t t h a t ' s what t h e h e a r i n g n o t i c e s a i d ? 

23 ATTORNEY HOCKY: And t h e c o m p l a i n t as w e l l . 

24 JUDGE: And t h e c o m p l a i n t as w e l l . 

25 ATTORNEY HOCKY: York i s l i s t e d . However, t h e 
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1 n o t i c e o f h e a r i n g i n t h e q u e s t i o n s , as I r e a d them, 

2 i t appeared t o be t a l k i n g a bout t h e York Avenue, 

3 Delaware and Hudson c r o s s i n g . 

4 JUDGE: W e l l , as I have i t , t h e n o t i c e as i t 

5 was p u b l i s h e d i n t h e P e n n s y l v a n i a B u l l e t i n o f A p r i l 

6 8, 2000, s t a t e s t h a t t h e c o m p l a i n t and t h e s i t e and 

7 c r o s s i n g s f o r t h i s h e a r i n g a r e as f o l l o w s , Coxton 

8 Road, Foote Avenue, Phoenix S t r e e t , Marcy S t r e e t , and 

9 York Avenue. I s t h a t y o u r u n d e r s t a n d i n g , s i r ? 

10 ATTORNEY HOCKY: That c o m p l i e s w i t h t h e l i s t 

11 t h a t I have, e x c e p t York Avenue, I guess t h e r e ' s some 

12 c o n f u s i o n about w h i c h York Avenue. 

13 JUDGE: Yeah, o b v i o u s l y . What we w i l l do i s 

14 we w i l l make s u r e t h a t we d e v e l o p t h e r e c o r d as f u l l y 

15 as p o s s i b l e , s p e c i f i c a l l y i f t h e Borough o f Duryea 

16 needs t o t a l k about some o t h e r s t h a t a r e n ' t 

17 s p e c i f i c a l l y l i s t e d h e r e . And o b v i o u s l y , g i v e t h e 

18 r a i l r o a d an o p p o r t u n i t y t o t h e n be a b l e t o , a t a 

19 l a t e r d a t e , c r o s s examine t h a t t e s t i m o n y and p r e s e n t 

20 i t s own t e s t i m o n y on t h o s e p a r t i c u l a r m a t t e r s . And 

21 i f need be, we would t h e n go ahead w i t h an amended 

22 c o m p l a i n t . I j u s t d o n ' t l i k e t o waste h e a r i n g t i m e . 

23 I mean, you gentlemen, j u s t c o s t t o o much t o t h e 

24 r a t e p a y e r s t o do t h a t . A n y t h i n g f u r t h e r , s i r ? 

25 ATTORNEY HOCKY: We have p r e s e n t e d w r i t t e n 
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1 t e s t i m o n y . I d o n ' t know i f i t made i t s way t o you. 

2 Your Honor, I have an e x t r a copy when I have my 

3 w i t n e s s c a l l e d and I ' l l g i v e you a n o t h e r copy o f 

4 t h a t . 

5 JUDGE: L i s t e n , I b a r e l y g o t a copy o f t h e 

6 t i c k e t I need t o p i c k up a c a r . 

7 ATTORNEY HOCKY: I u n d e r s t a n d . Your Honor. 

8 JUDGE: The f i r s t m a t t e r t h a t I w o u l d l i k e t o 

9 d e a l w i t h i s t h e r e has been by t h e S o l i c i t o r f o r 

10 Luzerne County a r e q u e s t and o f f e r t h a t a s t i p u l a t i o n 

11 be made by a l l p a r t i e s t h a t Luzerne County owns 

12 you want t o s t a t e i t f o r t h e r e c o r d , s i r , because I'm 

13 s u r e you can do i t b e t t e r t h a n I can. 

14 ATTORNEY MCCORMICK: Does n o t own any o f t h e 

15 p r o p e r t y t h a t i s i n v o l v e d i n any o f t h e c o m p l a i n e d 

16 upon c r o s s i n g s nor a r e any o f t h e p u b l i c 

17 r i g h t - o f - w a y s Luzerne County p u b l i c r i g h t - o f - w a y s , 

18 o t h e r t h a n o b v i o u s l y t h e PUC h i s t o r y t h a t t h e County 

19 i s a l s o i n any l o c a t i o n . A g a i n , I'm n o t a s k i n g any 

20 Counsel t o waive t h a t p o s i t i o n . 

21 JUDGE: Now, s i r , s i n c e t h e r e seems t o be some 

22 c o n f u s i o n between n o t i c e s t h a t I ' v e been g i v e n , when 

23 you make t h o s e s t a t e m e n t s , a r e you making t h o s e 

24 s t a t e m e n t s r e g a r d i n g t h e l a s t d e s c r i p t i o n o f t h e 

25 c r o s s i n g s t h a t I l i s t e d ? 
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1 ATTORNEY MCCORMICK: The b u l l e t i n n o t i c e s ? 

2 JUDGE: Yes, s i r . 

3 ATTORNEY MCCORMICK: Yes, Your Honor. And i f 

4 you a r e g o i n g t o t h e a d d i t i o n a l h e a r i n g , my 

5 u n d e r s t a n d i n g i s a l l t h e a d d i t i o n a l t h e s i t e s you 

6 were t a l k i n g about a l s o were t h e same s i t u a t i o n . 

7 JUDGE: Okay. Can we have t h a t so s t i p u l a t e d 

8 t o among Counsel? Mr. Sharp? 

9 ATTORNEY SHARP: Yes. 

10 JUDGE: Mr. Salapa? 

11 ATTORNEY SALAPA: Yes, Your Honor. 

12 JUDGE: Mr. Hocky? 

13 ATTORNEY HOCKY: Yes, Your Honor. 

1 4 JUDGE: Mr. Chromey. 

15 ATTORNEY CHROMEY: Yes, Your Honor. 

16 JUDGE: I t has been and w i l l be a c c e p t e d f o r 

1 7 t h e r e c o r d a s t i p u l a t i o n as s t a t e d by t h e s o l i c i t o r 

18 f o r Luzerne County. W i t h t h a t , s i r , would you ask 

19 t h a t be excused? 

20 ATTORNEY MCCORMICK: I would a p p r e c i a t e t h a t , 

21 s i r . 

22 JUDGE: You may be excused, s i r . 

23 ATTORNEY MCCORMICK: Thanks v e r y much. Your 

24 Honor. 

25 JUDGE: Mr . Chromey, w o u l d you l i k e t o c a l l 
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1 y o u r f i r s t w i t n e s s ? 

2 ATTORNEY CHROMEY: Yes. I c a l l Mr. K e i t h 

3 Moss. 

4 JUDGE: Would you s t a n d and r a i s e y o u r r i g h t 

5 hand and be sworn. 

6 KEITH MOSS, CALLED AND SWORN TO TESTIFY 

7 JUDGE: Please be s e a t e d . 

8 JUDGE: Can you, f o r t h e r e c o r d , p l e a s e s t a t e 

9 y o u r f u l l name? 

10 A . K e i t h A. Moss, Duryea Borough Councilman. 

11 JUDGE: Counsel? 

12 ATTORNEY CHROMEY: Thank you. 

13 DIRECT EXAMINATION 

14 BY ATTORNEY CHROMEY: 

15 Q. Mr. Moss, y o u ' r e a Councilman w i t h Duryea 

16 Borough; c o r r e c t ? 

17 A. Yes. 

18 Q. How l o n g have you h e l d t h a t p o s i t i o n ? 

19 A. Seven y e a r s . 

2 0 Q . And s i r , a r e you f a m i l i a r w i t h t h e c r o s s i n g s 

21 i n v o l v e d f i r s t o f a l l , l e t ' s s t a r t w i t h Coxton? 

22 A. Yes, s i r . 

23 Q . I'm g o i n g t o show you. 

24 JUDGE: Excuse me, s i r , b e f o r e we go t h a t f a r , 

25 
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1 ATTORNEY CHROMEY: Yes. 

2 JUDGE: c o u l d I g e t t h a t he's, i n f a c t , 

3 a u t h o r i z e d by C o u n c i l t o appear here t o d a y ? 

4 ATTORNEY CHROMEY: I'm s o r r y . 

5 BY ATTORNEY CHROMEY: 

6 Q. Mr. Moss, y o u ' r e a p p e a r i n g h e r e t o d a y on b e h a l f 

7 o f Duryea Borough? 

8 A. Yes, I am, t h e C o u n c i l ' s chairwoman's c a l l e d me 

9 and asked me i f I would p r o c e e d here w i t h h e r 

10 agreement. 

11 Q. And as I u n d e r s t a n d i t , t h e Borough s e c r e t a r y i s 

12 u n a v a i l a b l e t o appear t o d a y ? 

13 A. Yes. 

14 Q. And you've been a u t h o r i z e d by C o u n c i l t o t e s t i f y 

15 i n t h i s m a t t e r ? 

16 A. Yes. 

17 Q. Thank you. I n yo u r p o s i t i o n as Councilman, a r e 

18 you f a m i l i a r w i t h t h e s e c r o s s i n g s ? 

19 A. Yes, s i r . 

2 0 Q. I f we c o u l d s t a r t w i t h t h e f i r s t one t h a t was 

21 l i s t e d , Coxton Road, I'm g o i n g t h o u g h you a 

22 p h o t o g r a p h and ask i f c o u l d you i d e n t i f y t h a t ? 

23 A. Yes, t h i s i s Coxton Road, l o o k i n g e a s t t o w a r d s 

24 Coxton. T h i s i s t h e r a i l r o a d c r o s s i n g t h a t i s i n 

25 v e r y d e p l o r a b l e c o n d i t i o n . And we have p i c t u r e s o f 
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1 i t . Your Honor. 

2 Q . Now, when you say d e p l o r a b l e c o n d i t i o n , c o u l d you 

3 d e s c r i b e e x a c t l y what t h e problems have been w i t h 

4 t h a t ? 

5 A . There's heavy t r a f f i c on t h i s r o a d . There's 

6 A i r p o r t Sand and G r a v e l b e h i n d t h e r i v e r and t h e r e ' s 

7 Pulp and T a l b e r t ( p h o n e t i c ) t h a t ' s o u t i n Ransom. 

8 And t h e r e ' s heavy t r a c t o r - t r a i l e r t r a f f i c t h a t goes 

9 t h r o u g h h e r e . And c o n s t a n t l y t h e y ' r e g o i n g o v e r t h i s 

10 r a i l r o a d c r o s s i n g . And i t ' s j u s t d e t e r i o r a t i n g away 

11 and f a l l i n g a p a r t , t h e b l a c k t o p a l o n g w i t h t h e wooden 

12 t i e s . 

13 Q. And, s i r , what i s y o u r o c c u p a t i o n ? 

14 A. I'm a t r u c k d r i v e r . 

15 Q. Have you ever had o c c a s i o n as a t r u c k d r i v e r t o 

16 d r i v e o v e r t h a t c r o s s i n g y o u r s e l f ? 

17 A. I d r i v e o v e r t h i s c r o s s i n g e v e r y day because my 

18 employer i s r i g h t o ver t h i s r a i l r o a d c r o s s i n g . 

19 Q. I see. And do you know i f t h e Borough has 

2 0 r e c e i v e d any c o m p l a i n t s a b o u t t h a t c r o s s i n g ? 

21 A. Yes, we have r e c e i v e d numerous c o m p l a i n t s f r o m 

22 p e o p l e i n t h e a r e a , a l o n g w i t h A i r p o r t Sand and 

23 G r a v e l w h i c h i s a q u a r r y b e h i n d t h e r i v e r . 

24 ATTORNEY CHROMEY: I'm g o i n g t o ask t h a t t h i s 

25 one b e i n g be marked Duryea Borough E x h i b i t One. 
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1 JUDGE: So marked f o r purpose o f 

2 i d e n t i f i c a t i o n . 

3 ATTORNEY CHROMEY: Thank you. 

4 BY ATTORNEY CHROMEY: 

5 Q. I ' l l show you t h e n e x t p h o t o g r a p h . 

6 A. T h i s p h o t o g r a p h here i s coming o u t s o f Coxton 

7 t o w a r d s Main S t r e e t Duryea w h i c h i s west. I n t h e 

8 p i c t u r e i t shows t h e h o l e s r i g h t a t t h e c r o s s i n g on 

9 t h e r a i l r o a d t i e s d e t e r i o r a t e d away. T h a t ' s i t . 

10 Q . Do you know i f any e f f o r t has been made t o 

11 c o n t a c t t h e r a i l r o a d c o n c e r n i n g t h i s m a t t e r ? 

12 A. There's been s e v e r a l c o m p l a i n t s t o t h e r a i l r o a d 

13 on t h a t and j u s t d i d n ' t g e t no answer f r o m i t . 

14 Q. And were you on C o u n c i l when t h i s c o m p l a i n t was 

15 f i l e d ? 

16 A. Yes, I was. 

17 JUDGE: Which r a i l r o a d , s i r ? 

18 A. Reading Blue M o u n t a i n N o r t h e r n R a i l r o a d . 

19 JUDGE: Thank you. 

20 ATTORNEY CHROMEY: I ' d would ask t h a t t h a t 

21 p h o t o g r a p h be marked E x h i b i t Number Two. 

22 JUDGE: I f f o r purpose o f i d e n t i f i c a t i o n , t h a t 

23 w i l l be marked Complainant Number Two. 

24 BY ATTORNEY CHROMEY: 

25 Q. Now, Mr. Moss, do you know i f t h e r e ' s e v e r been 

Sargent's Court Reporting Service, Inc. 
(814) 536-8908 



25 

1 any a c c i d e n t s a t t h i s p a r t i c u l a r l o c a t i o n ? 

2 A. To my knowledge, t h e r e has been no a c c i d e n t s b u t 

3 t h e r e ' s p l e n t y o f t r a c t o r - t r a i l e r s t h a t come t h r o u g h 

4 t h e r e w i t h t h e i r d o l l i e s on t h e i r t r a i l e r s and t h e y 

5 g r a b o n t o t h e r a i l and t h e y r i p t h e d o l l i e s o f f t h e 

6 t r a i l e r . 

7 Q. Now, t h i s p r o p e r t y i s l o c a t e d i n Duryea Borough; 

8 c o r r e c t ? 

9 A. Yes, s i r . 
10 Q. But i t i s n o t a borough r o a d ; i s t h a t c o r r e c t ? 

11 A. No, i t ' s a s t a t e r o a d . 

12 Q. Thank you. I s t h e r e any p e d e s t r i a n t r a f f i c i n 

13 t h a t area? 

14 A. Very l i t t l e . But t h e r e i s some p e d e s t r i a n 

15 t r a f f i c t h a t c r o s s e s t h r o u g h t h e r e . 

16 Q. I f we can move on t h e n t o t h e second I'm 

17 s o r r y , I have a d d i t i o n a l p h o t o g r a p h s on Coxton. I'm 

18 s o r r y . Can you i d e n t i f y t h a t p h o t o g r a p h ? 

19 A. Yes, t h i s i s , a g a i n , Coxton Road l o o k i n g n o r t h 

2 0 t o w a r d s Duryea Borough. And i n t h e p i c t u r e i t shows 

21 h e r e t h e r a i l c r o s s i n g a g a i n w i t h d e t e r i o r a t i o n o f 

22 t h e r a i l r o a d t i e s and macadam. 

23 ATTORNEY CHROMEY: I ask t h a t t h a t p h o t o g r a p h 

24 be marked number t h r e e . 

25 JUDGE: So marked f o r p urpose o f 
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1 i d e n t i f i c a t i o n as Co m p l a i n a n t ' s Number Three. 

2 BY ATTORNEY CHROMEY: 

3 Q. The n e x t one? 

4 A. And t h i s i s t h e l a s t p h o t o g r a p h , I u n d e r s t a n d , 

5 l o o k i n g s o u t h t o w a r d s P i t t s t o n o f t h e r a i l r o a d 

6 c r o s s i n g , same d e t e r i o r a t i n g away o f t h e r a i l r o a d 

7 t i e s and t h e macadam. And i f you l o o k i n t h e 

8 f o r e g r o u n d , Reading Blue M o u n t a i n N o r t h e r n has a 

9 t r a c k a l l s e t up t o go i n t h e r e and n o t h i n g ' s been 

10 done w i t h i t . And t h a t ' s been t h e r e o r a p p r o x i m a t e l y 

11 two months. 

12 ATTORNEY CHROMEY: I ' d ask t h a t t h a t be 

13 marked Number Four. 

14 JUDGE: Counsel, would you mind i f I changed 

15 t h e m a r k i n g on those? I j u s t r e a l i z e d t h a t y o u ' r e 

16 p r o b a b l y g o i n g t o be g o i n g t h r o u g h a l o t o f p i c t u r e s 

17 on a l o t o f t h e d i f f e r e n t ones. Would you mind, s i r , 

18 i f I marked t h i s s e r i e s as C o m p l a i n a n t ' s E x h i b i t s 

19 1-A, B, C and D? 

20 ATTORNEY CHROMEY: That * s f i n e . Your Honor. 

21 JUDGE: A l l Counsel change y o u r m a r k i n g s t o 

22 1-A, B, C, D. 

23 BY ATTORNEY CHROMEY: 

24 Q . i s t h e r e a n y t h i n g e l s e y o u w a n t t o a d d a b o u t t h e 

25 C o x t o n c r o s s i n g ? 

S a r g e n t 1 s C o u r t R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 



27 

1 A. Not a t t h i s p o i n t i n t i m e . 

2 Q. Then i f we c o u l d , a r e you f a m i l i a r w i t h t h e 

3 c r o s s i n g on Foote Avenue? 

4 A. Yes, I am. 

5 Q. I'm g o i n g t o show you a p h o t o g r a p h and ask t h a t 

6 you i d e n t i f y t h a t . 

7 A. T h i s i s Foote Avenue i n t h e Borough o f Duryea. 

8 i t i s S t a t e r o a d . And t h i s i s l o o k i n g t o w a r d s O l d 

9 Forge, w h i c h would be n o r t h . And as you can see i n 

10 t h e p i c t u r e , t h e r e ' s some d e t e r i o r a t i o n o f t h e wood. 

11 And t h e r e ' s s e t s o f t r a c k s h e r e . Your Honor. And 

12 b o t h o f them a r e i n d e p l o r a b l e c o n d i t i o n . 

13 Q. Now, d i d t h e Borough g e t any c o m p l a i n t s a b o u t 

14 t h a t c r o s s i n g ? 

15 A. Yes, we had s e v e r a l c o m p l a i n t s f r o m Germania 

16 { p h o n e t i c ) Hose Company and E x c e l s i o r ( p h o n e t i c ) Hose 

17 Company, w h i c h i s r i g h t here on t h e c r o s s i n g and t h e y 

18 c r o s s i t c o n s t a n t l y t o go t o f i r e s . 

19 Q. When you say Germania and E x c e l s i o r , t h o s e a r e 

20 t h e v o l u n t e e r f i r e companies? 

21 A. R i g h t . 

22 Q. And t h e y ' r e l o c a t e d near t h a t ? 

23 A. R i g h t . 

24 Q . And t h e r e ' s p l e n t y o f t r a c t o r - t r a i l e r t r a f f i c , 

25 a g a i n , on t h a t a g a i n on t h a t c r o s s i n g w h i c h comes 
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1 f r o m t h e PT C o r p o r a t i o n on Foote Avenue. 

2 ATTORNEY CHROMEY: I ' d ask t h a t t h a t 

3 p h o t o g r a p h be marked . 

4 JUDGE: That w i l l be marked f o r p u r p o s e s o f 

5 i d e n t i f i c a t i o n as Co m p l a i n a n t ' s 2-A. 

6 BY ATTORNEY CHROMEY: 

7 Q. Would you i d e n t i f y t h a t p h o t o g r a p h ? 

8 A. Foote Avenue c r o s s i n g , t h i s i s l o o k i n g s o u t h 

9 t o w a r d s P i t t s t o n . And t h i s c r o s s i n g , you c o u l d see 

10 t r a c t o r - t r a i l e r t r a f f i c u s i n g t h i s r o a d and, a g a i n , 

11 t h e d e p l o r a b l e c o n d i t i o n o f t h e r a i l c r o s s i n g w i t h 

12 t h e macadam and t h e r a i l r o a d t i e s . 

13 ATTORNEY CHROMEY: I ask t h i s one be . 

14 JUDGE: Marked f o r purposes o f i d e n t i f i c a t i o n 

15 as 2-B. 

16 BY ATTORNEY CHROMEY: 

17 Q. And t h i s p i c t u r e ? 

18 A. T h i s i s a n o t h e r p i c t u r e l o o k i n g t o w a r d s O l d Forge 

19 o f t h e r a i l r o a d c r o s s i n g i n t h e Borough o f Duryea 

20 w h i c h i s , a g a i n , a PennDOT w i t h a d o u b l e c r o s s i n g . 

21 And you can see t h e s a g g i n g i n t h e r a i l r o a d t i e s and 

22 r a i l r o a d t i e s a t e away and t h e macadam a l s o . 

23 ATTORNEY CHROMEY: Your Honor, I ' d ask t h a t 

24 t h a t be marked as w e l l . 

25 JUDGE: I t s h a l l be marked f o r i d e n t i f i c a t i o n 
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1 f o r as Co m p l a i n a n t ' s E x h i b i t 2-C. 

2 BY ATTORNEY CHROMEY: 

3 Q. I s t h a t Foote Avenue as w e l l ? 

4 A. Yes, i t i s . T h i s i s t h e second r a i l t h a t I spoke 

5 o f Foote Avenue. And t h i s i s l o o k i n g west t o w a r d s 

6 t h e Borough o f Avoca w i t h t h e r a i l r o a d c r o s s i n g i n 

7 d e p l o r a b l e c o n d i t i o n , as t h e f i r s t one comes o v e r and 

8 t h e n t h i s one s i t s down a l i t t l e b i t l o w e r , and i t 

9 j u s t p u t s more s t r a i n on t h i s r a i l r o a d c r o s s i n g . 

10 ATTORNEY CHROMEY: I ' d ask t h a t be marked f o r 

11 i d e n t i f i c a t i o n . 

12 JUDGE: So marked as Co m p l a i n a n t E x h i b i t 2-D. 

13 BY ATTORNEY CHROMEY: 

14 Q. And t h a t one, s i r ? I s t h a t Foote Avenue? 

15 A. Yes, s i r . T h i s i s t h e f i r s t r a i l on Foote 

16 Avenue. And t h i s i s l o o k i n g t o w a r d s Main S t r e e t i n 

17 Duryea e a s t . And as you can see, t h e r a i l r o a d t i e s 

18 i n t h i s p i c t u r e a r e d e t e r i o r a t e d away and t h e macadam 

19 a l s o . 

20 Q. Okay. Thank you. 

21 ATTORNEY CHROMEY: I ' d ask t h a t t h a t 

22 p h o t o g r a p h be marked as w e l l . 

23 JUDGE: 2-E. 

24 BY ATTORNEY CHROMEY: 

25 Q. I d e n t i f y t h a t o n e . 
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1 A. I b e l i e v e t h i s i s t h e l a s t p i c t u r e o f t h e Foote 

2 Avenue c r o s s i n g . And t h i s i s t h e Foote f i r s t 

3 c r o s s i n g t o w a r d s i s on Avoca w h i c h would be west. 

4 And you c o u l d see t h e d e t e r i o r a t i o n o f t h e r a i l r o a d 

5 t i e s and t h e b l a c k t o p . 

6 ATTORNEY CHROMEY: I ' d ask t h a t t h a t 

7 p h o t o g r a p h be marked as w e l l . 

8 JUDGE: As 2-F f o r purposes o f i d e n t i f i c a t i o n . 

9 BY ATTORNEY CHROMEY: 

10 Q. Mr. Moss, I have one more on Foote Avenue. Would 

11 you i d e n t i f y t h a t one f o r t h e C o u r t , p l e a s e ? 

12 A. T h i s i s t h e second r a i l on Foote Avenue f a c i n g 

13 t o w a r d s Main S t r e e t Duryea. L i k e I s t a t e d b e f o r e , 

14 i t ' s a l i t t l e b i t l o w e r t h a n t h e o t h e r c r o s s i n g and 

15 p u t s a l o t s on t h e r a i l r o a d t i e s and macadam he r e 

16 w i t h t h e t r a f f i c , heavy t r a c t o r - t r a i l e r t r a f f i c on 

17 t h i s PennDOT r o a d . 

18 Q. Thank you. 

19 ATTORNEY CHROMEY: I ' d ask t h a t be marked as 

20 w e l l . 

21 JUDGE: For purposes o f i d e n t i f i c a t i o n , i t 

22 w i l l be marked as 2-G. 

23 BY ATTORNEY CHROMEY: 

24 Q. Does Duryea have a c r o s s i n g on Phoenix S t r e e t ? 

25 A. Yes. 
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1 Q. Did you have any c o m p l a i n t s about t h a t c r o s s i n g ? 

2 A. Yes, we d i d . 

3 Q. I s t h a t a Borough r o a d o r a S t a t e road? 

4 A. I t ' s a S t a t e r o a d . 

5 Q. I'm g o i n g show you a p h o t o g r a p h and ask i f you 

6 can i d e n t i f y t h a t . 

7 A. T h i s p i c t u r e i s a t t h a t t i m e Phoenix S t r e e t 

8 c r o s s i n g headed west t o w a r d s i s Avoca and t h i s c r o s s 

9 was b e i n g was r e p a i r e d about a ye a r ago w i t h new 

10 r a i l r o a d t i e s p u t i n h e r e . And as our o f f i c e r was 

11 t a k i n g t h e s e p i c t u r e s , and I ob s e r v e d a l s o , t h e 

12 r a i l r o a d t i e s t h a t t h e y p u t i n a r e a l l l o o s e and 

13 f a l l i n g a p a r t . And t h i s i s a n o t h e r heavy t r a f f i c 

14 area w h i c h t h e r e ' s a sh o p p i n g c e n t e r r i g h t n e x t t o 

15 t h i s r a i l . And t h i s i s a PennDOT r o a d . 

16 Q. Thank you. 

17 ATTORNEY CHROMEY: I ask t h a t p h o t o g r a p h be 

18 marked as w e l l . 

19 JUDGE: Eor purposes o f i d e n t i f i c a t i o n , i t 

20 w i l l marked as Comp l a i n a n t E x h i b i t 3-A. 

21 BY ATTORNEY CHROMEY: 

22 Q. And on t h i s p h o t o g r a p h , t h e same c r o s s i n g 

23 d i f f e r e n t a n g l e ? 

24 A. Yes. T h i s i s a p h o t o g r a p h o f t h e Phoenix S t r e e t 

25 c r o s s i n g t h e c r o s s i n g headed e a s t t o w a r d s Main S t r e e t 
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1 Duryea. And as you can see i n t h e p i c t u r e , t h e 

2 d e t e r i o r a t i o n o f t h e r a i l r o a d t i e s and t h e b l a c k t o p 

3 w h i c h I s t a t e d i n t h e l a s t p i c t u r e o f new r a i l r o a d 

4 t i e s were p u t i n l a s t y e a r b u t t h e y a r e f a l l i n g 

5 a p a r t . 

6 ATTORNEY CHROMEY: I ask t h a t t h a t p h o t o g r a p h 

7 be marked as. 

8 JUDGE: For purposes o f i d e n t i f i c a t i o n , t h a t 

9 w i l l be marked as Co m p l a i n a n t ' s E x h i b i t 3-B. 

10 BY ATTORNEY CHROMEY: 

11 Q. Could you i d e n t i f y t h a t f o r us? 

12 A. T h i s i s Phoenix a l s o . T h i s i s l o o k i n g n o r t h 

13 t o w a r d s O ld Forge. As you can see i n t h e p i c t u r e 

14 h e r e , t h e r a i l r o a d t i e s a r e l o o s e and o u t o f l i n e 

15 here and t h e y ' r e f a l l i n g a p a r t i n d e p l o r a b l e 

16 c o n d i t i o n . 

17 ATTORNEY CHROMEY: I ' d ask t h a t t h a t 

18 p h o t o g r a p h be marked. 

19 JUDGE: Co m p l a i n a n t ' s E x h i b i t 3-C f o r p u r p o s e s 

2 0 o f i d e n t i f i c a t i o n . 

21 BY ATTORNEY CHROMEY: 

22 Q. And Mr. Moss, would you i d e n t i f y t h a t p h o t o g r a p h 

23 p l e a s e ? 

24 A . T h i s i s a n o t h e r p h o t o g r a p h o f P h o e n i x S t r e e t . 

25 T h i s i s l o o k i n g s o u t h t o w a r d s P i t t s t o n . T h i s i s t h e 
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1 main l i n e t h a t goes no t h e i r j u n c t i o n , Coxton y a r d s . 

2 A g a i n , t h i s i s t h e c r o s s i n g w i t h t h e r a i l r o a d t i e s i n 

3 d e p l o r a b l e c o n d i t i o n because t h e y ' r e l o o s e . And t h e 

4 macadam, you can see, i s a t e away. 

5 ATTORNEY CHROMEY: I ' d ask t h a t t h a t 

6 p h o t o g r a p h be marked as w e l l . 

7 JUDGE: Com p l a i n a n t E x h i b i t 3-D. 

8 BY ATTORNEY CHROMEY: 

9 Q. Mr. Moss, any o t h e r comments ab o u t t h e Phoenix 

10 S t r e e t c r o s s i n g ? 

11 A. J u s t t h a t i t i s a PennDOT road and t h e y d i d p u t 

12 r a i l r o a d t i e s i n t h e r e l a s t y e a r b u t , l i k e I s t a t e d 

13 i n my t e s t i m o n y , t h e y a r e a l l l o o s e and t h e y a r e 

14 f a l l i n g o u t a t t h i s p o i n t . 

15 JUDGE: Mr. Moss, when you say a PennDOT r o a d , 

16 y o u ' r e s a y i n g t h a t i t ' s a S t a t e road? 

17 A. Yes, s i r . 

18 BY ATTORNEY CHROMEY: 

19 Q. And t h e Borough d i d have c o m p l a i n t s ? 

20 A. Yes, we d i d . 

21 Q. A l l r i g h t . Now, does Duryea have a c r o s s i n g on 

22 Marcy S t r e e t ? 

23 A . Yes, s i r , we do. 

24 Q . Would you t a k e a l o o k a t t h a t p h o t o g r a p h and 

25 i d e n t i f y i t f o r me, p l e a s e ? 
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1 A. T h i s i s t h e Marcy S t r e e t c r o s s i n g w h i c h i s a 

2 Borough-owned r o a d . And we had s e v e r a l p r o b l e m s w i t h 

3 t h i s c r o s s i n g . There used t o be two r a i l s g o i n g 

4 t h r o u g h h e r e . And now t h e r e ' s o n l y one r a i l . And 

5 i t ' s i n v e r y d e p l o r a b l e c o n d i t i o n . And i t ' s i n a 

6 v e r y busy area f o r p e d e s t r i a n w a l k i n g because t h e r e ' s 

7 a U n i - M a r t r i g h t t o t h e r i g h t o f t h i s . 

8 Q. So U n i - M a r t , t h a t ' s a co n v e n i e n c e s t o r e ? 

9 A. Yes, s i r . 

10 Q. Did you have c o m p l a i n t s about Marcy S t r e e t ? 

11 A. Yes, we had s e v e r a l . 

12 Q. Thank you. As k t h a t p h o t o g r a p h be marked as 

13 w e l l . 

14 JUDGE: That w i l l be marked you pur p o s e s o f 

15 i d e n t i f i c a t i o n as Comp l a i n a n t E x h i b i t 4-A. 

16 BY ATTORNEY CHROMEY: 

17 Q. T a k e a l o o k a t t h a t p h o t o g r a p h , Mr. Moss. 

18 A. T h i s i s a p h o t o g r a p h o f Marcy S t r e e t a g a i n 

19 l o o k i n g t o w a r d s west Duryea t o w a r d s Avoca. The 

20 r a i l r o a d t i e s a r e f a l l i n g a p a r t and macadam i s i n 

21 d e p l o r a b l e c o n d i t i o n . A g a i n , i t ' s a busy t r a f f i c 

22 area f o r p e d e s t r i a n s w a l k i n g a c r o s s t h e t r a c k s . 

23 ATTORNEY CHROMEY: I ask t h a t t h i s p h o t o g r a p h 

24 be marked. 

25 JUDGE: M a r k e d f o r p u r p o s e s o f i d e n t i f i c a t i o n 
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1 as Co m p l a i n a n t E x h i b i t 4-B. 

2 BY ATTORNEY CHROMEY: 

3 Q. Mr. Moss, two more p h o t o g r a p h s o f t h e Marcy 

4 S t r e e t . Take a l o o k a t t h a t one, p l e a s e . 

5 A. T h i s p h o t o g r a p h i s l o o k i n g s o u t h t o w a r d s P i t t s t o n 

6 o f Marcy S t r e e t . And, a g a i n , see t h e r a i l r o a d t i e s 

7 a r e e a t e n away and f a l l i n g a p a r t , a l o n g w i t h t h e 

8 macadam. 

9 ATTORNEY CHROMEY: I ask t h a t t h a t p h o t o g r a p h 

10 be marked. 

11 JUDGE: Marked f o r purposes o f i d e n t i f i c a t i o n 

12 as Co m p l a i n a n t ' s E x h i b i t 4-C. 

13 BY ATTORNEY CHROMEY: 

14 Q. S i r , c o u l d you d e s c r i b e t h a t one, p l e a s e ? 

15 A. T h i s i s a n o t h e r p i c t u r e o f Marcy S t r e e t . T h i s i s 

16 l o o k i n g n o r t h t o w a r d s Old Forge. And a g a i n , i t ' s t h e 

17 Marcy S t r e e t c r o s s i n g . And t h e r a i l r o a d t i e s a t e 

18 away and t h e macadam i s a l s o i n v e r y bad shape. 

19 Q. Thank you. 

20 ATTORNEY CHROMEY: I ask t h a t t h a t p h o t o g r a p h 

21 be marked as w e l l . 

22 JUDGE: For purposes o f i d e n t i f y i n g t h a t as 

23 C o m p l a i n a n t E x h i b i t 4-D. Do you have a s e t t h a t 

24 y o u ' r e m a r k i n g f o r me, I hope? 

25 ATTORNEY CHROMEY: I have c o p i e s o f them a l l . 
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1 Your Honor, and I ' l l mark them a c c o r d i n g l y . 

2 JUDGE: Thank you. 

3 BY ATTORNEY CHROMEY: 

4 Q. Mr. Moss, t h e r e were r e f e r e n c e s t o c r o s s i n g s on 

5 York Avenue; c o r r e c t ? 

6 A. Yes. 

7 Q. I s one t h o s e c r o s s i n g s i n t h e Borough o f Duryea ? 

8 A. Yes, one i s i n Duryea Borough. 

9 Q. And I'm g o i n g t o show you a p h o t o g r a p h and ask i f 

10 you can i d e n t i f y t h a t one. 

11 A. T h i s i s York Avenue c r o s s i n g . T h i s i s t h e 

12 Reading Blue M o u n t a i n N o r t h e r n c r o s s i n g w h i c h i s on 

13 York Avenue. And t h i s i s a v e r y heavy b u s i n e s s a r e a 

14 i n Duryea Borough. We have Shot Glass T e c h n o l o g i e s 

15 t o t h e r i g h t and Shot Glass T e c h n o l o g i e s t o t h e l e f t . 

16 As you l o o k a t t h i s p i c t u r e , y o u ' r e l o o k i n g t o w a r d s 

17 Avoca w h i c h would be west and t h e c r o s s i n g i s i n v e r y 

18 d e p l o r a b l e c o n d i t i o n w hich goes i n t o Shot O p t i c a l ' s 

19 b u i l d i n g . And i t i s a S t a t e r o a d . 

20 Q. Did you have c o m p l a i n t s about t h i s ? 

21 A. Yes, we d i d . 

22 ATTORNEY CHROMEY: I ' d ask t h a t t h a t 

23 p h o t o g r a p h be marked , Your Honor . 

24 JUDGE: For p u r p o s e s o f i d e n t i f i c a t i o n , i t 

2 5 w i l l be marked as C o m p l a i n a n t ' s E x h i b i t 5 - A . 
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1 BY ATTORNEY CHROMEY: 

2 Q. Mr. Moss, would you i d e n t i f y t h a t one? 

3 A. T h i s i s t h e r a i l r o a d c r o s s i n g a t York Avenue and 

4 t h i s i s l o o k i n g e a s t t o w a r d s Duryea. A g a i n , I see 

5 Shot O p t i c a l i n t h e p i c t u r e h e r e . Shot Glass 

6 T e c h n o l o g i e s w h i c h i s a heavy b u s i n e s s a r e a w i t h 

7 t r a c t o r - t r a i l e r s and p e d e s t r i a n s c r o s s i n g . When t h e y 

8 go f o r l u n c h , t h e y w a l k a c r o s s t h e r e . And d i d we d i d 

9 have s e v e r a l c o m p l a i n t s on t h e c r o s s i n g d e t e r i o r a t e d 

10 away. 

11 ATTORNEY CHROMEY: I ' d ask t h a t t h i s 

12 p h o t o g r a p h be marked. Your Honor. 

13 JUDGE: As Com p l a i n a n t ' s E x h i b i t 5-B f o r 

14 purposes o f i d e n t i f i c a t i o n . 

15 BY ATTORNEY CHROMEY: 

16 Q. Mr. Moss, I have two more p h o t o g r a p h s o f t h a t 

17 p a r t i c u l a r c r o s s i n g . Would you i d e n t i f y t h i s one, 

18 p l e a s e . 

19 A. T h i s one here i s l o o k i n g s o u t h t o w a r d s P i t t s t o n 

20 o f t h e York Avenue c r o s s i n g o f t h e Reading B l u e 

21 M o u n t a i n N o r t h e r n r a i l r o a d . And a g a i n , you can see 

22 t h e t h a t t h e c r o s s i n g i s i n v e r y d e p l o r a b l e 

23 c o n d i t i o n , t h e macadam i s f a l l i n g a p a r t and t h e r e ' s a 

24 l o t o f p e d e s t r i a n t r a f f i c on i t . 

25 Q. Thank you. I ' d ask t h a t t h i s p h o t o g r a p h be 
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1 marked f o r i d e n t i f i c a t i o n . 

2 JUDGE: As Comp l a i n a n t E x h i b i t 5-C? 

3 A. There i s a n o t h e r p h o t o g r a p h o f t h e York Avenue 

4 c r o s s i n g and t h i s i s l o o k i n g n o r t h t o w a r d s O l d Forge 

5 w h i c h t h e r a i l goes i n t o Shot Glass T e c h n o l o g i e s . 

6 And as you can see i n t h e p i c t u r e , t h e r e i s l a r g e 

V p o t h o l e s i n t h e p i c t u r e h e r e . And t h e r e 1 s heavy 

8 p e d e s t r i a n t r a f f i c a l o n g w i t h t h e b u s i n e s s d i s t r i c t . 

9 ATTORNEY CHROMEY: I ' d ask t h a t t h a t one be 

10 marked as w e l l . Your Honor. 

11 JUDGE: For purposes o f i d e n t i f i c a t i o n as 

12 C o m p l a i n a n t E x h i b i t 5-D. 

13 ATTORNEY CHROMEY: Your Honor, a t t h i s p o i n t 

14 I ' d l i k e t o i n t r o d u c e t e s t i m o n y and e x h i b i t s 

15 c o n c e r n i n g Stevenson S t r e e t and H i l l S t r e e t . I d o n ' t 

16 b e l i e v e t h o s e two were l i s t e d i n t h e o r i g i n a l 

IV c o m p l a i n t . W i l l t h e c o u r t e n t e r t a i n t h a t t e s t i m o n y ? 

18 JUDGE: Are t h e r e o t h e r ones t h a t a r e p a r t o f 

19 t h e c o m p l a i n t ? Can you j u s t save t h o s e , p e r h a p s , 

20 u n t i l t h e end? 

21 ATTORNEY CHROMEY: I t h i n k I c o v e r e d t h e f i v e 

22 t h a t were p a r t o f t h e c o m p l a i n t . 

23 JUDGE: W e l l , t h e n l e t ' s p u t t h a t i n . 

24 ATTORNEY CHROMEY: Thank you. Your Honor. 

25 BY ATTORNEY CHROMEY: 
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1 Q. Mr. Moss, i s t h e r e a c r o s s i n g on Stevenson S t r e e t 

2 i n Duryea? 

3 A. Yes, t h e r e i s i t . 

4 Q. I ' l l show you a p h o t o g r a p h and ask you t o 

5 i d e n t i f y t h a t f o r t h e C o u r t , p l e a s e ? 

6 A. Okay. T h i s i s a p i c t u r e o f t h e c r o s s i n g a t 

7 Stevenson S t r e e t which I s t a t e d b e f o r e t h i s i s t h e 

8 same one t h a t goes a c r o s s Marcy S t r e e t . I t was a 

9 d o u b l e r a i l i n h e r e . And as you can see, i t ' s i n 

10 v e r y d e p l o r a b l e c o n d i t i o n o f t h e r a i l r o a d t i e s and 

11 t h e macadam. And t h i s i s a l s o a . S t a t e r o a d and t h i s 

12 i s v e r y heavy p e d e s t r i a n s c r o s s i n g h e r e . There i s an 

13 o l d age home, s e n i o r c i t i z e n s h i g h - r i s e , a p o s t 

14 o f f i c e and churches r i g h t i n t h e g e n e r a l a r e a . 

15 Q. And d i d you r e c e i v e c o m p l a i n t s about t h a t ? 

16 A. S e v e r a l . 

17 ATTORNEY CHROMEY: I ' d would l i k e t h i s one 

18 marked as an e x h i b i t f o r t h e C o m p l a i n a n t . 

19 JUDGE: C o m p l a i n a n t ' s E x h i b i t 6-A f o r pu r p o s e s 

20 o f i d e n t i f i c a t i o n . 

21 BY ATTORNEY CHROMEY: 

22 Q . Would you i d e n t i f y t h a t one f o r t h e C o u r t ? 

23 A. T h i s i s t h e Stevenson S t r e e t c r o s s i n g and t h i s i s 

24 l o o k i n g s o u t h t o w a r d s P i t t s t o n . And you can see t h a t 

25 t h e r a i l r o a d t i e s a r e i n d e t e r i o r a t i n g c o n d i t i o n . 
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1 a l o n g w i t h t h e m a t e r i a l . And you can see i n t h i s 

2 p i c t u r e where t h e r e was a second c r o s s i n g i n her e 

3 a l s o a t one t i m e . And r i g h t t o t h e l e f t y o u ' l l see 

4 where t h e s e n i o r c i t i z e n ' s c e n t e r i s . 

5 ATTORNEY CHROMEY: 1*11 ask t h a t t h a t 

6 p h o t o g r a p h be marked as w e l l . 

7 JUDGE: As Co m p l a i n a n t ' s E x h i b i t 6-B f o r 

8 i d e n t i f i c a t i o n p u r p o s e s . 

9 A. T h i s i s a n o t h e r p i c t u r e o f t h e Stevenson S t r e e t 

10 c r o s s i n g , i t ' s l o o k i n g west t o w a r d s Main S t r e e t 

11 Duryea. And you can see t h e r a i l r o a d t i e s a r e 

12 d e t e r i o r a t i n g away, a l o n g w i t h t h e b l a c k t o p . A l s o 

13 you can see i n t h i s p i c t u r e t h e r e ' s a pharmacy and a 

14 c h u r c h r i g h t here i n t h e c o r n e r and i t ' s heavy 

15 p e d e s t r i a n t r a f f i c . 

16 ATTORNEY CHROMEY: I ' d ask t h a t t h a t 

1 7 p h o t o g r a p h be marked as w e l l . 

18 JUDGE: Co m p l a i n a n t ' s 6-C f o r i d e n t i f i c a t i o n 

19 p u r p o s e s . 

20 BY ATTORNEY CHROMEY: 

21 Q. Mr. Moss, would you t a ke a l o o k a t t h a t 

22 p h o t o g r a p h ? Would you i d e n t i f y i t ? 

23 A. T h i s i s a n o t h e r p i c t u r e o f t h e Stevenson S t r e e t 

24 c r o s s i n g . T h i s i s l o o k s west t o w a r d s Avoca. And 

25 t h i s i s a n o t h e r p i c t u r e o f t h e c r o s s i n g w i t h t h e 
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1 d e t e r i o r a t i n g t i e s and m a t e r i a l , b l a c k t o p . 

2 ATTORNEY CHROMEY: I ' d ask t h a t t h a t 

3 p h o t o g r a p h be marked as w e l l . 

4 JUDGE: As Co m p l a i n a n t ' s 6-D f o r p urposes o f 

5 i d e n t i f i c a t i o n . 

6 BY ATTORNEY CHROMEY: 

7 Q. I s t h e r e a s t r e e t i n Duryea c a l l e d H i l l S t r e e t ? 

8 A. Yes, t h e r e i s . 

9 Q. And t h a t a Borough road? 

10 A. Yes, i t i s . 

11 Q. I ' l l show you a p h o t o g r a p h and ask you t o 

12 i d e n t i f y t h i s f o r t h e C o u r t . 

13 A. T h i s i s t h e H i l l S t r e e t c r o s s i n g r i g h t a t Main 

14 s t r e e t and t h i s i s l o o k i n g t o w a r d s Main S t r e e t 

15 Duryea. T h i s i s t h e H i l l S t r e e t c r o s s i n g , t h e same 

16 one t h a t runs f r o m Stevenson S t r e e t , Marcy S t r e e t and 

17 H i l l S t r e e t . There used t o be a second r a i l a l o n g 

18 h e r e and t h e second r a i l has been t a k e n o u t s i n c e . 

19 And t h e b l a c k t o p i s i n v e r y d e p l o r a b l e c o n d i t i o n 

20 a l o n g w i t h t h e r a i l r o a d t i e s . And t h i s i s v e r y low 

21 area f o r p e d e s t r i a n s . I mean, i t ' s r i g h t o f f o f Main 

22 S t r e e t and i t ' s on a h i l l . 

23 Q. And has t h e Borough r e c e i v e d c o m p l a i n t s a b o u t 

24 t h i s ? 

25 A . Y e s , we h a v e . As a m a t t e r o f f a c t , t h e B o r o u g h 
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1 has f i l l e d i n p o t h o l e s on t h a t r a i l r o a d c r o s s i n g 

2 s e v e r a l t i m e s . 

3 Q. I see. Do you know how much t h e Borough s p e n t i n 

4 t h a t e x p e n d i t u r e ? 

5 A. A p p r o x i m a t e l y $300 o r $400 a t t h a t t i m e . 

6 ATTORNEY CHROMEY: I ' d l i k e t o t h i s t o be 

7 marked as w e l l . 

8 JUDGE: Comp l a i n a n t 7-A. 

9 BY ATTORNEY CHROMEY: 

10 Q . Mr. Moss, t e l l us about t h a t one, p l e a s e . 

11 A. I t ' s a n o t h e r p i c t u r e o f r a i l r o a d c r o s s i n g a t H i l l 

12 S t r e e t . And i t i s a Borough-owned r o a d . And i t i s a 

13 p i c t u r e o f t h e c r o s s i n g w i t h d e t e r i o r a t i n g m a t e r i a l 

14 f a l l i n g a p a r t , t h e b l a c k t o p and t h e r a i l r o a d t i e s . 

15 ATTORNEY CHROMEY: I ' d would l i k e t o have 

16 t h i s one marked as w e l l . 

17 JUDGE: Comp l a i n a n t 7-B f o r purposes o f 

18 i d e n t i f i c a t i o n . 

19 ATTORNEY CHROMEY: Thank you. Your Honor. 

20 BY ATTORNEY CHROMEY: 

21 Q. And Mr. Moss, I have a n o t h e r p h o t o g r a p h h e r e , 

22 H i l l S t r e e t . Would you i d e n t i f y t h a t p l e a s e ? 

23 A . T h i s i s t h e H i l l S t r e e t c r o s s i n g . T h i s i s 

24 l o o k i n g s o u t h t o w a r d s P i t t s t o n . And t h i s i s a n o t h e r 

25 p i c t u r e o f t h e c r o s s i n g i n t h i s p i c t u r e h e r e . You 
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1 can see t h e r a i l r o a d t i e r e a l l y e a t e n away. T h i s i s 

2 l i k e f a l l i n g a p a r t and a l a r g e p o t h o l e on t h e s i d e s 

3 o f t h e c r o s s i n g . And t h i s i s a Borough owned r o a d . 

4 Q. And we're a u t o H i l l S t r e e t ; c o r r e c t ? 

5 A. R i g h t . 

6 ATTORNEY CHROMEY: I ' d ask t h a t t h a t be marked 

7 as w e l 1 . 

8 JUDGE: For purposes o f i d e n t i f i c a t i o n t h a t i s 

9 Co m p l a i n a n t E x h i b i t 7-C. 

10 BY ATTORNEY CHROMEY: 

11 Q. Mr. Moss, t a k e a l o o k a t t h a t p h o t o g r a p h ? 

12 A. T h i s i s a n o t h e r p h o t o g r a p h o f H i l l S t r e e t . And 

13 t h i s i s l o o k i n g n o r t h t o w a r d s i s Old Forge. And i n 

14 t h i s p i c t u r e you can see t h a t t h e r a i l r o a d c r o s s i n g 

15 t i e s a r e a l l f a l l i n g a p a r t and e a t e n away. And a l s o 

16 i n t h i s p i c t u r e t h e r e i s no m a r k i n g s f o r t h e r a i l r o a d 

17 h e r e . You can see t h e boxes f a l l i n g down and 

18 e v e r y t h i n g . I t ' s a v e r y dangerous c r o s s i n g . 

19 ATTORNEY CHROMEY: I ' d ask t h a t t h a t 

20 p h o t o g r a p h be marked. 

21 JUDGE: As Com p l a i n a n t ' s E x h i b i t 7-D f o r 

22 purposes o f i d e n t i f i c a t i o n . 

23 BY ATTORNEY CHROMEY: 

24 Q. And t h e f i n a l p h o t o g r a p h , do you want t o d e s c r i b e 

25 t h a t f o r us, Mr. Moss? 
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1 A. T h i s i s t h e p h o t o g r a p h l o o k i n g a t H i l l S t r e e t 

2 a l s o . T h i s i s j u s t t h e s i d e a n g l e o f i t , showing t h e 

3 r a i l r o a d t i e s and t h a t d e t e r i o r a t i o n away w i t h t h e 

4 b i g p o t h o l e i n t h e b l a c k t o p . 

5 ATTORNEY CHROMEY: And I ' d ask t h a t t h i s 

6 p h o t o g r a p h be marked as w e l l . 

7 JUDGE: Marked f o r purposes o f i d e n t i f i c a t i o n 

8 as Co m p l a i n a n t E x h i b i t 7-E. 

9 BY ATTORNEY CHROMEY: 

10 Q. Mr. Moss, as f a r as you know, a r e a l l t h e 

11 c r o s s i n g s owned by t h e same r a i l r o a d ? 

12 A. Yes. 

13 Q. And who do you have i d e n t i f i e d as owner? 

14 A . Reading Blue M o u n t a i n N o r t h e r n R a i l r o a d . 

15 Q. And on each o f t h o s e c r o s s i n g s , were c o m p l a i n t s 

16 made t o them o r i n f o r m a t i o n p r o v i d e d t o them a b o u t i n 

17 problem? 

18 A. I n f o r m a t i o n was p r o v i d e d t o them t h r o u g h t h e 

19 Borough s e c r e t a r y . 

20 Q. And do you know i f any a c t i o n was ta k e n ? 

21 A. There was a c t i o n t a ke own Phoenix S t r e e t , as I 

22 s t a t e d i n my t e s t i m o n y f o r Phoenix S t r e e t c r o s s i n g , 

23 where t h e y r e p l a c e d t h e t i e s and t h e t i e s a r e worked 

24 l o o s e r i g h t now. 

25 Q. Now, b e s i d e s Phoenix S t r e e t , was t h e r e any a c t i o n 
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1 t a k e n on any o f t h e o t h e r s i x c r o s s i n g s ? 

2 A. No, t h e r e wasn't. L i k e I s t a t e d i n my t e s t i m o n y 

3 f o r t h e Coxton Road c r o s s i n g , as you can see i n t h e 

4 p i c t u r e , t h e r e ' s a c r o s s i n g a l l s e t up t o go i n t h e r e 

5 w h i c h has been t h e r e i n t h e l a s t two months and 

6 n o t h i n g has been done w i t h i t . 

7 Q. I n Moss, any o t h e r o b s e r v a t i o n s you would l i k e t o 

8 add t o t h e r e c o r d ? 

9 A. J u s t t h a t we f i x e d t o t h e h o l e s on Coxton Road 

10 s e v e r a l t i m e s and t h e Borough d i d have an agreement 

11 w i t h C o n r a i l b e f o r e Reading Blue M o u n t a i n N o r t h e r n 

12' t o o k o v e r t h a t we would have a guy b l a c k t o p i t and 

13 t h e y would r e i m b u r s e t h e Borough f o r t h e b l a c k t o p . 

14 We t r i e d t o make t h e same agreement w i t h Reading B l u e 

15 M o u n t a i n N o r t h e r n and t h e y r e f u s e d t o make t h e same 

16 agreement w i t h t h e Borough o f Duryea. 

17 ATTORNEY CHROMEY: I have no f u r t h e r 

18 q u e s t i o n s . 

19 JUDGE: Mr. Chromey, do you have o t h e r 

20 w i t n e s s e s o t h e r t h a n Mr. Moss? 

21 ATTORNEY CHROMEY: No, Mr. Moss i s my o n l y 

22 w i t n e s s . 

23 JUDGE: Y o u ' 1 1 have t o b e a r w i t h me t h e n , M r . 

24 Moss . I n t h e B o r o u g h ' s o p i n i o n , s i r , wha t s h o u l d be 

25 done t o i m p r o v e t h e s a f e t y o f t h e s e c r o s s i n g s ? 

Sargent ' s Court Repor t ing Serv ice , I n c . 
(814) 536-8908 



46 

1 A. I n t h e Borough's o p i n i o n , Your Honor, t h e 

2 c r o s s i n g s h o u l d be t a k e n o u t and re-done o v e r w i t h 

3 new r a i l s and t i e s . The Borough's s u g g e s t i o n i s f o r 

4 t h e s t a t e roads t h a t t h e c r o s s i n g s a r e on i f we c o u l d 

5 p u t t h e r u b b e r c r o s s i n g s i n l i k e t h e y d i d on 

6 McKelpine ( p h o n e t i c ) S t r e e t i n Avoca j u s t r e c e n t l y 

7 and York Avenue j u s t r e c e n t l y w h i c h you had i n t h e 

8 c o m p l a i n t f o r D and H, t h a t ' s what t h e y j u s t d i d i n 

9 t h e i r c r o s s i n g . 

10 JUDGE: Do you have, s i r , i n f o r m a t i o n t h a t you 

11 can g i v e me as t o what t h e a p p r o x i m a t e c l a s s and 

12 volume o f t h e v e h i c u l a r and p e d e s t r i a n t r a f f i c i s 

13 c r o s s i n g d a i l y on t h e Borough o r d a i n e d s t r e e t s ? 

14 A. On t h e Borough o r d a i n e d s t r e e t s ? 

15 JUDGE: Yes. 

16 A. There i s . 

17 JUDGE: And i d e n t i f y them as you go a l o n g . 

18 A. On Marcy S t r e e t would be t h e f i r s t one. There i s 

19 a l i t t l e c o n v e n i e n c e s t o r e t h e r e and t h e r e i s p e o p l e 

20 c o n s t a n t l y c r o s s i n g o v e r t h e r a i l r o a d t r a c k s t h e r e . 

21 JUDGE: When we say c o n s t a n t l y , what a r e we 

22 t a l k i n g a b o u t , t e n p e o p l e an hour, 15 p e o p l e a day? 

23 A . I would say about 2 5 t o 5 0 p e o p l e a day c r o s s 

24 o v e r t h a t r a i l r o a d t r a c k s . 

25 JUDGE: A l l r i g h t . Go ahead, s i r . 
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1 A. And on H i l l S t r e e t , t h e r e ' s maybe t e n p e o p l e a 

2 day t h e r e , v e r y l i t t l e p e d e s t r i a n t r a f f i c on t h a t . 

3 And c a r s , d a i l y t h e r e ' s maybe 75 c a r s on H i l l S t r e e t 

4 and p r o b a b l y about 200 c a r s on Marcy S t r e e t . 

5 JUDGE: And i n b o t h o f t h o s e s i t u a t i o n s , s i r , 

6 what's t h e speed l i m i t t h r o u g h t h o s e areas? 

7 A. T w e n t y - f i v e (25) m i l e s an hour. 

8 JUDGE: Reg a r d i n g c r o s s i n g s w h i c h you have 

9 t e s t i f i e d r e g a r d i n g about s i r , have t h e r e been any 

10 a c c i d e n t s i n v o l v i n g t r a i n s i n t h e p a s t f i v e y e a r s a t 

11 t h o s e c r o s s i n g s ? 

12 A. Not t o my knowledge. Your Honor. 

13 JUDGE: T r a i n s and motor v e h i c l e s ? 

14 A. No. The o n l y t h i n g t h a t t h e r e ' s been i s j u s t 

15 t r a c t o r - t r a i l e r s coming o v e r Coxton Road c r o s s i n g 

16 t e a r i n g t h e i r l a n d i n g gear o u t f r o m u n d e r n e a t h t h e 

17 t r a i l e r . 

18 JUDGE: And t h e r e have been no a c c i d e n t s 

19 i n v o l v i n g j u s t motor v e h i c l e s t h e m s e l v e s , j u s t two 

2 0 motor v e h i c l e s ? 

21 A. Not t o my knowledge. Your Honor. Maybe l i k e a 

22 c a r g o i n g o v e r and t e a r i n g t h e i r t a i l p i p e o u t o r 

23 t h e i r m u f f l e r o f f . 

24 JUDGE: I'm t a l k i n g a bout an a c c i d e n t , 

25 smacking i n t o somebody e l s e . 
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1 A. None t o my knowledge, Your Honor. 

2 JUDGE: You m e n t i o n e d t h a t you p e r f o r m e d some 

3 r e p a i r work on one o f the c r o s s i n g s and t h a t t h e 

4 e x t e n t o f t h a t was t h e t o f i l l p o t h o l e s i n t h e amount 

5 o f $300 t o $400; i s t h a t c o r r e c t ? 

6 A. Yes, Your Honor. 

7 JUDGE: I s t h e r e a n y t h i n g e l s e t h a t t h e 

8 Borough has done a t any o f t h e c r o s s i n g s and r e p a i r e d 

9 a n y t h i n g o r m a i n t a i n e d a n y t h i n g ? 

10 A. A l l we d i d i s , l i ke I s a i d , on Coxton Road, we 

H f i l l e d p o t h o l e s i n on t h e r a i l r o a d t r a c k a l o n g w i t h 

1 2 h e l p f r o m PennDOT. They were a l l down t h e r e a l s o 

13 w h i c h i s t h e S t a t e . 

1 4 JUDGE: Okay. 

15 A. And Marcy S t r e e t c r o s s i n g . 

16 JUDGE: Now, s i r , what p o r t i o n , i f any, o f 

1 7 c o n s t r u c t i o n c o s t would t h e Borough be a g r e e a b l e t o 

1 8 pay i n o r d e r t o b r i n g t h a t up t o what you want i t t o 

19 be? 

20 A. Your Honor, I'm j u s t one p e r s o n f r o m C o u n c i l . 

21 There's s i x o t h e r C o u n c i l p e o p l e and I do n o t have 

22 t h e a u t h o r i t y t o say how much t h a t C o u n c i l i s a l l o w e d 

23 on spend on i t . 

24 JUDGE: You g o t a p r o b l e m . I ' v e g o t t o know 

25 t h a t . And I ' v e g o t t o know what p o r t i o n t h e C o u n c i l 
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1 t h e Borough i s p r e p a r e d t o pay t o w a r d s i s any 

2 c o n s t r u c t i o n work t o whatever c o s t o f f u t u r e 

3 m a i n t e n a n c e . 

4 ATTORNEY CHROMEY: Your Honor, can I c o n f e r 

5 w i t h my c l i e n t p l e a s e ? 

6 JUDGE: Please. 

7 ATTORNEY CHROMEY: I f you c o u l d s t e p down. 

8 JUDGE: Sure. 

9 WITNESS AND COUNSEL CONFER 

10 ATTORNEY CHROMEY: May I d i r e c t q u e s t i o n s t o 

11 t h e w i t n e s s ? 

12 JUDGE: Yes. 

13 BY ATTORNEY CHROMEY: 

14 Q. Now, Mr. Moss, as f a r as expenses a r e c o n c e r n e d 

15 f o r Borough r o a d s , does t h e Borough have money 

16 b u d g e t e d f o r t h a t ? 

17 A. Not a t t h i s p o i n t . We have no money b u d g e t e d f o r 

18 any r e p a i r s t o t h a t . 

19 Q. To t h e r a i l r o a d c r o s s i n g ? 

20 A. R i g h t . 

21 Q. Do you have money budgeted f o r o t h e r r o a d 

22 p r o b l e m s i n t h e Borough? 

23 A. ' Yes, we do. 

24 Q. And w o u l d y o u , as a C o u n c i l m a n , be w i l l i n g t o 

25 b u d g e t money t o w a r d s a r e a s o n a b l e s h a r e o f t h i s c o s t ? 
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1 A. Yes, we would. Once t h e r a i l r o a d s a r e f i x e d , I 

2 d o n ' t t h i n k i t would be a p r o b l e m f o r C o u n c i l t o 

3 m a i n t a i n t h e r a i l s t h e r i g h t way t h a t i t s h o u l d be a t 

4 t h e p o i n t maybe l i k e j u s t f i x i n g t h e b l a c k t o p o r 

5 a n y t h i n g l i k e t h a t . 

6 Q. Do you know i f t h e Borough has made an 

7 i n d e p e n d e n t i n v e s t i g a t i o n as t o what t h e c o s t o f 

8 r e p a i r i n g t h e s e c r o s s i n g s would be? 

9 A. No, we d i d n ' t make an i n v e s t i g a t i o n . 

10 ATTORNEY CHROMEY: That ' s a l l I have. Your 

11 Honor. 

12 JUDGE: Thank you v e r y much, s i r . Mr. Hocky? 

13 ATTORNEY HOCKY: Thank you. Your Honor. 

14 CROSS EXAMINATION 

15 BY ATTORNEY HOCKY: 

16 Q. Mr. Moss, my name i s E r i c Hocky. And I r e p r e s e n t 

17 Reading Blue M o u n t a i n and N o r t h e r n R a i l r o a d . I'm 

18 c o r r e c t t h a t a l l o f c r o s s i n g s t h a t you spoke a b o u t 

19 t o d a y a r e i n Duryea Borough? 

20 A. Yes, t h e y a r e , s i r . 

And Duryea i s i n Luzerne County; i s t h a t c o r r e c t ? 

T h a t ' s c o r r e c t . 

On Coxton Road, I wonder i f c o u l d you e x p l a i n a 

24 l i t t l e more about t h e heavy t r a f f i c o r t h e heavy 

25 t r u c k s t h a t use t h a t r o a d . I s t h a t t h e p r i m a r y use 

21 Q 

22 A 

23 Q 
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1 o f i t ? 

2 A. Yes, i t i s . That i s t h e o n l y r o a d t h a t goes i n t o 

3 Ransom f r o m t h e Duryea s i d e w h i c h i s Pulp and T a l b e r t 

4 i s up i n t h e r e w h i c h i s P l a i n w e l l ( p h o n e t i c ) T i s s u e 

5 now i s up t h e r e . There's a sand and g r a v e l p l a n t 

6 w h i c h i s up f u r t h e r w h i c h i s t h e Keystone Sand and 

7 G r a v e l and a l s o c l o s e r t o Duryea i s t h e A i r p o r t Sand 

8 and G r a v e l , t h a t t h e i r t r u c k s use i t c o n s t a n t l y . And 

9 sewer a u t h o r i t y . Lower Lackawanna V a l l e y Sewer 

10 A u t h o r i t y i s t h e r e r i g h t t h e r e . They have t r u c k s 

11 coming i n w i t h c o n t a i n e r s on them c o n s t a n t l y . And 

12 t h e r a i l r o a d uses i t c o n s t a n t l y . There's a r a i l r o a d 

13 company down i n t h e r e c a l l e d RMDI t h a t f i x e s t r a i n s . 

14 And t h e y have t r a c t o r - t r a i l e r s t h a t come i n and o u t 

15 o f t h e r e c o n s t a n t l y . 

16 Q. And a r e t h o s e b u s i n e s s e s t h a t you m e n t i o n e d a l l 

17 l o c a t e d i n Luzerne County? 

18 A. Yes. No, t h e r e ' s P l a i n w e l l T i s s u e w h i c h i s i n 

19 Lackawanna County and Keystone. 

2 0 Q . And how a b o u t , a r e t h e y i n t h e Borough i t s e l f ? 

21 A. No, t h e y ' r e i n Lackawanna County and Ransom 

22 Township, t h e two t h a t I m e n t i o n e d . 

23 Q . And how about A i r p o r t Sand and G r a v e l ? 

24 A. A i r p o r t Sand and G r a v e l , Lower Lackawanna V a l l e y 

2 5 Sewer A u t h o r i t y and RMDI i s i n Duryea Borough, 
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1 Luzerne County. 

2 Q. When you t a l k a bout I t h i n k you m e n t i o n e d 

3 t h a t you f i x e d some p o t h o l e s a t Coxton Road, a l t h o u g h 

4 i t may have been back when C o n r a i l ? 

5 A. R i g h t . 

6 Q. Was t h a t o u t s i d e t h e r a i l s o r i n s i d e t h e r a i l s ' 

7 do you remember? 

8 A. R i g h t a t t h e approach t o t h e r a i l s and i n t h e 

9 m i d d l e o f t h e r a i l s . 

10 Q . And t h e p o t h o l e s you f i l l e d a t H i l l S t r e e t , were 

11 t h o s e o u t s i d e t h e r a i l s o r w i t h i n t h e r a i l s ? 

1 2 A. Both i n s i d e t h e r a i l s and t h e n t h a t was a t Marcy 

13 S t r e e t , s i r . 

14 Q. And do you have a copy o f t h e agreement w i t h 

15 C o n r a i l t h a t you had? Do you have had w i t h you 

16 today? 

17 A. No, I don * t have t h a t w i t h me t o d a y . 

18 Q. Can you e x p l a i n what was i n t h a t agreement? Was 

19 i t s i m p l y on t h a t c r o s s i n g o r was i t a b r o a d 

20 agreement between t h e Borough and ? 

2 1 A. I t was a v e r b a l agreement between t h e s e c r e t a r y 

2 2 and C o n r a i l w h i c h she c a l l e d C o n r a i l up and t h e y 

2 3 says, any r e p a i r s t h e y have do w i t h b l a c k t o p , j u s t 

2 4 make t h e r e p a i r s , send t h e b i l l t o us and we w i l l 

2 5 r e i m b u r s e t h e Borough t h e money. 
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1 Q. So t h e r e was n o t h i n g f o r m a 1 w r i t t e n ? 

2 A. No, t h e r e wasn't. 

3 JUDGE: Get i t i n w r i t i n g . 

4 BY ATTORNEY HOCKY: 

5 Q. Are t h e r e s i d e w a l k s a t any o f t h e s e c r o s s i n g s ? 

6 A. Yes, t h e r e a r e s i d e w a l k s a t t h e Stevenson S t r e e t 

7 c r o s s i n g , w h i c h I men t i o n e d t h a t t h e s e n i o r c i t i z e n ' s 

8 home i s t h e r e . There's a h a n d r a i l a l s o t h e r e on t h e 

9 l e f t - h a n d s i d e . 

10 Q. Yes. 

11 ATTORNEY HOCKY: Your Honor, can I ask him t o 

12 l o o k a t E x h i b i t I c a n ' t see any s i d e w a l k s o r 

13 h a n d r a i l s on my c o p i e s . Can I t a k e a 6-A, B, C and 

14 D? 

15 JUDGE: Sure. Could t h e C o u r t R e p o r t e r p l e a s e 

16 p r o v i d e t h e a c t u a l p h o t o g r a p h i s 6-A, B, C and D? 

17 ATTORNEY HOCKY: Maybe I s h o u l d c l a r i f y my 

18 q u e s t i o n . 

19 BY ATTORNEY HOCKY: 

20 Q. Look a t e i t h e r 6-A, B, C o r D. When you way 

21 t h e r e ' s s i d e w a I k s , a t t h e c r o s s i n g s t h e m s e l v e s ? 

22 A. Yes, t h e r e i s . I f you can see a t t h i s p h o t o g r a p h 

23 o f 6-C, Stevenson S t r e e t , r i g h t t h e r e i s t h e s i d e w a l k 

24 w i t h t h e r a i l t h a t goes r i g h t a l o n g s i d e t h e b u i l d i n g . 

25 Here's a b e t t e r p i c t u r e . 
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1 JUDGE: Would you speak up, s i r , so t h e C o u r t 

2 R e p o r t e r can hear you? 

3 A. T h i s i s a n o t h e r p i c t u r e o f Stevenson S t r e e t where 

4 t h e s i d e w a l k comes up over t h e t r a c k s . And on t h i s 

5 o t h e r p i c t u r e , t h i s i s t h e o t h e r s i d e o f Stevenson 

6 s t r e e t l o o k i n g t o w a r d s i s Old Forge, t h e r e ' s s i d e w a l k 

7 g o i n g down t h e o t h e r s i d e . 

8 BY ATTORNEY HOCKY: 

9 Q. And i f we l o o k a t E x h i b i t 6-B a t t h e s i d e w a l k i n 

1 0 p a r t i c u l a r w h i c h I t h i n k i s a t t h e f a r s i d e s o f t h e 
1 1 9 

1 2 A. I t ' s on b o t h s i d e s . Yeah, i t ' s on t h e f a r s i d e 

1 3 o f t h e r o a d b u t b o t h s i d e s o f t h e t r a c k s . 

1 4 Q. R i g h t . I s t h e d e t e r i o r a t i o n worse o u t s i d e t h e 

15 t i m b e r s ? I t appears t o be worse on t h e l e f t - h a n d 

16 s i d e o f t h e p i c t u r e o u t s i d e o f t h e t i m b e r s ? 

1 7 A. Yeah, t h a t ' s where t h e second r a i l came t h r o u g h . 

18 Q. And t h e second r a i l a t a l l t h e s e c r o s s i n g i s no 

19 l o n g e r t h e r e ; i s t h a t c o r r e c t ? 

2 0 A. The r a i l n o t t h e r e b u t I d o n ' t know i f t h e t i e s , 

2 1 t h e t i m b e r s a r e s t i l l u n d e r n e a t h t h e roadway o r n o t . 

2 2 JUDGE: One second. 

23 OFF RECORD DISCUSSION. 

24 JUDGE: Go ahead, Mr. Hocky. 

25 BY ATTORNEY HOCKY: 
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1 Q. At Foote Avenue, you t a l k e d a g a i n about 

2 t r a c t o r - t r a i l e r t r a f f i c f r o m a l o c a l b u s i n e s s ? 

3 A. Uh-huh ( y e s ) . 

4 Q. What b u s i n e s s i s t h a t ? 

5 A. TP C o r p o r a t i o n . 

6 Q. And t h a t ' s l o c a t e d w i t h i n t h e Borough? 

V A. Borough o f Duryea, County o f Lu z e r n e . 

8 Q. And Phoenix S t r e e t , I b e l i e v e you t e s t i f i e d t h a t 

9 much o f t h e highway t r a f f i c i s headed t o s h o p p i n g 

10 c e n t e r ? 

11 A. Yes. 

12 Q. And i s t h e s h o p p i n g c e n t e r i n the Borough? 

13 A. Shopping c e n t e r i s i n t h e Borough o f Duryea, 

14 County o f Luzerne. 

15 Q . i s t h a t m o s t l y l o c a l r e s i d e n t s u s i n g t h a t road? 

16 A. L o c a l r e s i d e n t s u s i n g t h e r o a d and t h e y come f r o m 

17 Avoca and P i t t s t o n . 

18 Q. And York Avenue, Shot Glass T e c h n o l o g i e s ; i s t h a t 

19 c o r r e c t ? 

20 A. Yes. 

21 Q. i s t h a t i n d u s t r y l o c a t e d i n t h e borough? 

22 A. Yes, i t ' s l o c a t e d i n Duryea Borough and Luzerne 

23 County. 

24 ATTORNEY HOCKY: I t h i n k t h a t ' s a l l I have f o r 

25 now. 
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1 JUDGE: Thank you v e r y much, s i r . Mr. Sharp? 

2 ATTORNEY SHARP: Thank you. Your Honor. 

3 CROSS EXAMINATION 

4 BY ATTORNEY SHARP: 

5 Q. Mr. Moss, I j u s t have a c o u p l e o f q u e s t i o n s . I n 

6 r e g a r d t o Foote Avenue, you had s a i d d u r i n g y o u r 

7 D i r e c t E x a m i n a t i o n t h a t t h e c r o s s i n g i s i n t h e 

8 d e p l o r a b l e c o n d i t i o n , t h a t t h e r e ' s some sag g i n g ? 

9 A. Uh-huh ( y e s ) . 

10 Q. Were you r e f e r r i n g t o t h e r a i l s and t i e s ? 

11 A. Yes. 

12 Q. You w e r e n ' t r e f e r r i n g t o t h e an approach 

13 roadways? 

14 A. NO. 

15 Q. And I t h i n k you may have c l a r i f i e d t h i s . But i n 

16 r e g a r d t o Phoenix S t r e e t , you s a i d someone d i d t i e 

17 work t h a t has now f a i l e d ; i s t h a t c o r r e c t ? 

18 A. Yes. 

19 Q. Who d i d t h a t work? 

20 A. Reading Blue M o u n t a i n N o r t h e r n . 

21 Q. I n r e g a r d s t o Coxton S t r e e t , and you may have 

22 answered t h i s f o r Mr. Hocky, you d i s c u s s e d a number 

23 o f b u s i n e s s e s t h a t u t i l i z e d t h e Coxton S t r e e t 

24 c r o s s i n g ? 

25 A. Coxton Road. 
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1 Q. Coxton Road, I'm s o r r y . Where a r e t h o s e 

2 b u s i n e s s e s l o c a t e d ? 

3 A. Most o f them a r e l o c a t e d i n Duryea Borough. The 

4 two o t h e r s t h a t I me n t i o n e d w h i c h was P l a i n w e l l 

5 T i s s u e and Keystone Sand and G r a v e l i s l o c a t e d i n 

6 Ransom Township, Lackawanna County. 

7 Q . Okay. So t h a t ' s Lackawanna County. I n g e n e r a l , 

8 and i f you c o u l d c o n f i n e y o u r answer on t h i s q u e s t i o n 

9 on t h e s t a t e highways t h a t you've t e s t i f i e d a b o u t , 

10 what would you say i s t h e g e n e r a l c o n d i t i o n o f t h e 

11 a p proach roadways coming up t o t h e c r o s s i n g s ? 

12 A . I n g e n e r a l , t h e approaches a r e i n h a l f w a y d e c e n t 

13 shape. Some o f them a r e i n bad shape. Coxton Road 

14 i s rough coming i n t o t h e approach o f t h e r a i l on 

15 Coxton Road. Foote Avenue i s n o t bad. Phoenix 

16 S t r e e t i s j u s t a l i t t l e b i t wavy. You know, i t ' s n o t 

17 t h a t bad t h e r e . And Stevenson S t r e e t i s p r e t t y good. 

18 ATTORNEY SHARP: May I approach. Your Honor? 

19 JUDGE: S u r e l y . 

20 BY ATTORNEY SHARP: 

21 Q. I ' d l i k e t o you t a k e a l o o k a t what i s marked 

22 p r e v i o u s p r e v i o u s l y as Borough Photograph 6-B. T h i s 

23 i s Stevenson S t r e e t ? 

24 A. Yes. 

25 Q. Can y o u i d e n t i f y w h a t ' s s h o w n o n t h a t t h e 
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1 p h o t o g r a p h i n t h e l e f t - h a n d s i d e , what appears t o be 

2 a t h r e e o r f o u r - i n c h pavement c u t t h a t i s t o t h e l e f t 

3 o f t h e o u t e r m o s t r a i l t h e r e ? 

4 A. R i g h t . That i s where t h e second r a i l used t o 

5 come t h r o u g h on t h e Reading B l u e M o u n t a i n N o r t h e r n 

6 R a i l r o a d . 

7 Q- Do you know i f t h a t s p e c i f i c l i t t l e p i e c e o f 

8 p a v i n g , do you know i f t h a t i s a u t i l i t y t r e n c h ? 

9 A. That I c o u l d n ' t t e l l you. 

10 Q. Okay. 

11 A. I d o n ' t t h i n k i t i s g o i n g t h r o u g h t h e r e . L i k e I 

12 s a i d , t h a t ' s where t h e second r a i l d i d come t h r o u g h . 

13 Q. And t h a t second l i n e has been c o m p l e t e l y r i p p e d 

14 o u t ? 

15 A. R i g h t . 

16 JUDGE: Was t h a t t h e one t h a t went t o New York 

1 7 C i t y f o r t h e c a s i n o s ? 

18 A. No, t h i s one goes up i n t o T a y l o r . 

19 OPE RECORD DISCUSSION 

20 BY ATTORNEY SHARP: 

21 Q. Mr. Moss, i f Reading Blue M o u n t a i n were t o 

22 p e r f o r m r o u t i n e maintenance t o t h e c r o s s i n g a r e a s , 

23 and when I say c r o s s i n g I'm r e f e r r i n g t o t h e area 

24 f r o m t h e r a i l s and t h e t i e s , t h e i n n e r t i e s , o u t e r 

25 t i e s and t h e p a v i n g between t h e r a i l s , w o uld t h a t 
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1 s a t i s f y t h e Borough's c o m p l a i n t ? 

2 A. I t would s a t i s f y t h e Borough's c o m p l a i n t a b o u t 90 

3 p e r c e n t . L i k e I s a i d , t h e r e i s t h a t t e n p e r c e n t o f 

4 t h e approaches t o t h e r a i l r o a d c r o s s i n g s . 

5 Q. And i s t h e Borough w i l l i n g t o do approach work on 

6 Borough roads? 

7 A. To my knowledge, yes, we're w i l l i n g t o do some 

8 maintenance t o i t . 

9 ATTORNEY SHARP: Tha t ' s a l l I have. Your 

10 Honor. 

11 JUDGE: Thank you v e r y much. Mr. Salapa? 

12 ATTORNEY SALAPA: Thank you. Your Honor. 

13 CROSS EXAMINATION 

1 4 BY ATTORNEY SALAPA: 

15 Q. W i t h r e g a r d t o Coxton Road, a r e you aware o f 

16 whether t h a t r o a d had a name o r t h e a r e a a r o u n d t h a t 

1 7 r o a d had a name o f E v e r h a r t ? 

1 8 A. Never h e a r d o f i t . 

19 Q. When you've r e f e r r e d i n y o u r t e s t i m o n y t o t i e s a t 

20 t h e v a r i o u s c r o s s i n g s b e i n g l o o s e , a r e you r e f e r r i n g 

21 t o t h e t i m b e r s t h a t r u n p a r a l l e l t o t h e r a i l s ? 

2 2 A. Yes. 

2 3 Q. A n d t h e y ' r e b o t h on t h e i n s i d e a n d o u t s i d e o f t h e 

2 4 r a i l s ? 

2 5 A . U h - h u h ( y e s ) . 
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1 Q. They're n o t t h e t i e i s t h a t r u n a c r o s s and 

2 c o n n e c t t h e r a i l s ? 

3 A. No. 

4 Q. A l l r i g h t . Thank you. W i t h r e g a r d t o t h e York 

5 S t r e e t c r o s s i n g ? 

6 A. York Avenue. 

7 Q. York Avenue, excuse me. Do you know d i d t h a t 

8 l i n e s e r v i c e what f o r m e r l y was known as t h e Tops 

9 Bubble Gum o r Tops Gum F a c t o r y ? 

10 A. Tops Chewing Gum. 

H Q. Yes. I s t h a t f a c t o r y s t i l l open? 

12 A . Tops Chewing Gum s o l d o u t t o Shot Glass 

13 T e c h n o l o g i e s . They bought t h e b u i l d i n g o f Tops 

14 Chewing Gum. 

15 Q. So t h e r e i s s t i l l a b u s i n e s s u s i n g t h a t ? 

16 A. Yes, t h e r e i s . 

1 7 Q. Do you know f r o m your own p e r s o n a l o b s e r v a t i o n s , 

1 8 has t h i s c r o s s i n g a t York Avenue r e c e i v e d any r a i l 

1 9 t r a f f i c w i t h i n t h e l a s t y e a r o r two? 

20 A. I h a v e n ' t seen any r a i l c a r s go i n t h e r e w i t h i n 

21 t h e l a s t two y e a r s . I d o n ' t know i f t h e y s t i l l s h i p 

22 o u t o f t h e r e because I know Kane Warehouse i s r e n t i n g 

23 p a r t t h a t have space o u t f o r Shot Glass T e c h n o l o g i e s . 

24 They have a t r u c k i n g f i r m t h e r e . But I d o n ' t know i f 

25 t h e y have any m a t e r i a l t h a t goes i n and o u t by r a i l . 
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1 L i k e I s a i d , I h a v e n ' t seen any r a i l c a r s t h e r e 

2 w i t h i n t h e l a s t two y e a r s . 

3 Q. And p r e v i o u s t o t h a t , d i d t h e Tops F a c t o r y 

4 r e c e i v e r a i l t r a f f i c t o t h e b e s t o f yo u r knowledge? 

5 A . Yes, t h e y d i d . 

6 ATTORNEY SALAPA: Thank you. T h a t ' s a l l I 

7 have. 

8 JUDGE: Because t h e r e was f u r t h e r D i r e c t 

9 t e s t i m o n y r a i s e d by Counsel c o n c e r n i n g t h e r a i l r o a d , 

10 I'm g o i n g t o a l l o w Mr. Hocky, i f you w i s h t o ask a 

11 few q u e s t i o n s on t h o s e p a r t i c u l a r i t e m s t h a t were 

12 r a i s e d about t h e r a i l r o a d , i f you want, I mean, you 

13 d o n ' t have t o . 

14 ATTORNEY HOCKY: No, Your Honor, I'm f i n e . 

15 Thank you. 

16 JUDGE: R e d i r e c t , Counsel? 

17 ATTORNEY CHROMEY: No q u e s t i o n s . Your Honor. 

18 JUDGE: Thank you, s i r . You're excused. We 

19 a p p r e c i a t e y o u r t e s t i m o n y . Do you w i s h t o move y o u r 

20 e x h i b i t s , s i r ? 

21 ATTORNEY CHROMEY: Yes, Your Honor. I move 

22 f o r a d m i s s i o n i n t o t h e r e c o r d o f a l l my p h o t o g r a p h s 

23 and e x h i b i t s . 

24 JUDGE: That w h i c h has been p r e v i o u s l y marked 

2 5 as C o m p l a i n a n t E x h i b i t One t h r o u g h Seven, A t h r o u g h 
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1 w h a t e v e r t h e s e r i e s a r e , t h e y a r e r e c e i v e d i n t o t h e 

2 e v i d e n t i a r y r e c o r d w i t h o u t o b j e c t i o n . Thank you v e r y 

3 much. We w i l l t h e n I'm g o i n g t o now b r e a k f o r 

4 l u n c h . And I e x p l a i n e d -- you w e r e n ' t i n t h e room 

5 when e x p l a i n e d t o Counsel why t h a t had t o t a k e p l a c e . 

6 And we w i l l r e t u r n and a t t h a t t i m e we w i l l b e g i n 

7 w i t h PennDOT and i t s w i t n e s s . And I u n d e r s t a n d , s i r , 

8 t h a t you have t h e d i r e c t t e s t i m o n y and pre-marked 

9 e x h i b i t s . Now m i g h t be a good t i m e t o d i s t r i b u t e 

10 t h a t so Counsel would have an o p p o r t u n i t y t o t a k e a 

11 l o o k a t i t , i f t h e y w i s h , w h i l e t h e y ' r e e a t i n g t h e i r -

12 l u n c h . 

13 ATTORNEY SHARP: Yes, Your Honor. 

14 JUDGE: We'11 s t a n d i n r e c e s s u n t i l 1:30. 

15 LUNCH RECESS TAKEN 

16 JUDGE: I ' d l i k e you a l l t o know t h a t Judge 

17 L o v e n w i r t h ' s d a u g h t e r - i n - l a w ' s had a baby. I t ' s a 

18 baby g i r l . Mother and d a u g h t e r a r e d o i n g f i n e . And 

19 we w i s h him, h e r and everybody w e l l . 

20 OFF RECORD DISCUSSION 

21 JUDGE: P r i o r t o t h e l u n c h hour we f i n i s h e d 

22 w i t h t h e D i r e c t case and Cross E x a m i n a t i o n o f t h e 

23 Borough and were t o b e g i n t o t h e Department o f 

24 T r a n s p o r t a t i o n . D u r i n g t h e l u n c h h our, t h e w r i t t e n 

25 t e s t i m o n y o f t h e Department o f T r a n s p o r t a t i o n and t h e 
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1 p r e p a r e d t e s t i m o n y on b e h a l f o f Reading B l u e M o u n t a i n 

2 and N o r t h e r n R a i l r o a d s has been d i s t r i b u t e d t o t h e 

3 p a r t i e s . I would, a t t h i s t i m e , ask Mr. Sharp, 

4 p l e a s e c a l l y o u r f i r s t w i t n e s s . 

5 ATTORNEY SHARP: Yes, Your Honor. I ' d l i k e t o 

6 c a l l Joseph S t r o k . 

7 JOSEPH STROK, CALLED AND SWORN TO TESTIFY 

8 JUDGE: Please be s e a t e d . Could you s t a t e 

9 y o u r name f o r r e c o r d , s i r . 

10 A. Joseph S t r o k . 

11 JUDGE: Go ahead. 

12 ATTORNEY SHARP: Thank you. Your Honor. 

13 DIRECT EXAMINATION 

14 BY ATTORNEY SHARP: 

15 Q . Mr. S t r o k , a r e you f a m i l i a r w i t h Department 

16 S t a t e m e n t Number One wh i c h has been p r e s e n t e d t o t h e 

l " 7 p a r t i e s and t h e C o u r t i n t h i s case, t h e s t a t e m e n t you 

18 have i n f r o n t o f you? 

19 A. Yes. 

2 0 Q . was Department S t a t e m e n t Number One p r e p a r e d an 

21 and a t yo u r d i r e c t i o n and c o n t r o l ? 

2 2 A . Yes, i t was. 

2 3 Q. E x c l u d i n g some q u e s t i o n s I have f o r you r e g a r d i n g 

2 4 b o t h y o u r York Avenue c r o s s i n g s i n t h i s p r o c e e d i n g , 

2 5 do you have any a d d i t i o n s , c o r r e c t i o n s o r d e l e t i o n s 
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1 t o yo u r t e s t i m o n y ? 

2 A. No, I do n o t . 

3 Q. Do you adopt Department S t a t e m e n t Number One as 

4 y o u r t e s t i m o n y today? 

5 A. Yes, I do. 

6 ATTORNEY SHARP: Your Honor, a t t h i s t i m e , I 

7 w o u l d ask t h a t Department S t a t e m e n t One be a d o p t e d 

8 i n t o r e c o r d s u b j e c t t o Cross E x a m i n a t i o n , w o u l d w a i v e 

9 a r e a d i n g upon s t i p u l a t i o n o f t h e p a r t i e s . 

10 JUDGE: That w h i c h has been p r e v i o u s l y marked 

11 as Department S t a t e m e n t Number One w i t h t h e a t t e n d a n t 

12 e x h i b i t s t h e r e t o w i l l be a d m i t t e d i n t o t h e 

13 e v i d e n t i a r y r e c o r d s u b j e c t t o Cross E x a m i n a t i o n . And 

14 Mr. Chromey? I'm s o r r y , you have you s a i d a few 

15 o t h e r q u e s t i o n s . 

16 ATTORNEY SHARP: I j u s t have a few I want t o 

1 7 c l a r i f y , t h e York Avenue c r o s s i n g q u e s t i o n s and j u s t 

18 one o r two q u e s t i o n s Department's a d o p t i o n o f 

19 maintenance i n t h i s case. 

20 JUDGE: Go ahead. 

21 BY ATTORNEY SHARP: 

22 Q. Mr. S t r o k , c o u l d you p l e a s e d e s c r i b e t h e York 

2 3 Avenue c r o s s i n g a t w i t h Delaware and Hudson 

24 R a i l w a y Company i n Luzerne County, 

25 Luzerne/Susquehanna R a i l A u t h o r i t y , what work has 
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1 r e c e n t l y been done t h e r e ? 

2 A. There was an a p p l i c a t i o n f i l e d w i t h t h e P u b l i c 

3 U t i l i t y Commission t o i n s t a l l h i g h - t y p e r u b b e r 

4 s u r f a c e c r o s s i n g s . There's a t w o - t r a c k , c r o s s i n g w i t h 

5 t h e Delaware and Hudson R a i l r o a d and a o n e - t r a c k 

6 c r o s s i n g w i t h t h e Luzerne/Susquehana R a i l w a y Company. 

7 That work was j u s t r e c e n t l y c o m p l e t e d l a s t week. 

8 Q. And you s t a t e d a PUC a p p l i c a t i o n was f i l e d ? 

9 A. Yes, i t has. 

10 Q. Do you happen t o know t h a t o f f t h e t o p o f head 

11 what number t h a t i s ? 

12 A. Not o f f t h e t o p o f my head. 

1 3 ATTORNEY SHARP: Your Honor, may I approach? 

1 4 JUDGE: Yes, p l e a s e . 

15 ATTORNEY SHARP: And i f I c o u l d have t h i s 

16 marked as Department E x h i b i t E. 

17 JUDGE: So marked o f i d e n t i f i c a t i o n . 

18 BY ATTORNEY SHARP: 

19 Q. Mr. S t r o k , can you p l e a s e d e s c r i b e t h e t h r e e 

20 p h o t o g r a p h s t h a t have been marked as Department 

21 E x h i b i t F, p l e a s e ? 

22 A. The t o p p h o t o g r a p h say o v e r a l l v i e w o f t h e newly 

2 3 i n s t a l l e d r u b b e r c r o s s i n g s . The two c l o s e s t t r a c k s 

2 4 a r e t r a c k s owned by t h e Delaware and Hudson R a i l w a y 

25 company. The f a r t h e s t t r a c k i n t h e bac k g r o u n d i s 
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1 owned by t h e Luzerne/Susquehanna R a i l w a y Company. 

2 Q. And c o u l d you j u s t d e s c r i b e t h e o t h e r two o t h e r 

3 p i c t u r e s t h a t a r e a t t a c h e d t h e r e ? 

4 A . T h i s i s t h e approach l o o k i n g west o f t h e c r o s s i n g 

5 a f t e r t h e work i s done. And t h e Department a l s o 

6 i n s t a l l e d Department f o r c e s i n s t a l l e d new 

7 pavement m a r k i n g s a t t h e c r o s s i n g . And t h e l a s t 

8 p i c t u r e i s t h e approach f r o m t h e o t h e r s i d e w i t h t h e 

9 new pavement m a r k i n g s . The a p p l i c a t i o n a l s o i n c l u d e d 

10 f u t u r e i n s t a l l a t i o n o f l i g h t s and g a t e s . 

11 Q. Mr. S t r o k , who t o o k t h e s e p h o t o g r a p h s ? 

12 A. I d i d . 

13 Q. Did t h e s e p h o t o g r a p h i s a c c u r a t e l y d e p i c t t h e 

1 4 c o n d i t i o n s a t t h e c r o s s i n g ? 

15 A. Yes, i t does. 

16 Q. i n y o u r o p i n i o n , i s t h i s c r o s s i n g s u r f a c e now 

1 7 a d e q u a t e l y s a f e f o r v e h i c u l a r t r a f f i c ? 

18 A. Yes, s i r . 

19 Q. And r a i l t r a f f i c as w e l l ? 

20 A . Yes, s i r . 

21 Q. Now, i f I c o u l d t u r n y o u r a t t e n t i o n t o t h e York 

22 Avenue c r o s s i n g t h a t c a r r i e s t h e Reading B l u e 

23 M o u n t a i n and N o r t h e r n R a i l r o a d l i n e , w h i c h has a l s o 

2 4 been r e f e r r e d t o , I t h i n k , t h e t o p s c r o s s i n g ? 

25 A. Okay. 
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1 Q. Does t h e Department have any o p i n i o n as t o what 

2 s h o u l d be done a t t h a t c r o s s i n g ? 

3 A. We would l i k e t h e c r o s s i n g suspended and t h e t i e s 

4 and r a i l removed. 

5 Q. Would t h e Department be w i l l i n g t o p a r t i c i p a t e i n 

6 . remova l i n any way, shape o r form? 

7 A. I t ' s been our d i s t r i c t p o l i c y t h a t we wo u l d pay 

8 50 p e r c e n t o f t h e c o s t a s s o c i a t e d w i t h r e m o v a l and 

9 r e p l a c e m e n t o f t h e pavement. 

10 Q. And i s t h e r e a cap on t h a t 50 p e r c e n t 

11 p a r t i c i p a t i o n ? 

12 A. No. 

13 Q. And what t y p e o f money would t h a t ? 

14 A. That would come r i g h t o u t o f t h e County's g e n e r a l 

15 f u n d . 

16 Q. i n t h e Department's o p i n i o n , who would be 

17 r e s p o n s i b l e f o r t h e o t h e r 50 p e r c e n t , i f t h a t were t o 

18 be o f f e r e d ? 

19 A. The r a i l r o a d . 

20 ATTORNEY SHARP: I j u s t have a few o t h e r 

21 q u e s t i o n s . Your Honor. 

2 2 BY ATTORNEY SHARP: 

23 Q. Does t h e Department agree t o a b i d e by bea r 

24 t h e c o s t and do t h e work t h a t t h e PUC o r d e r s i n t h i s 

25 case? 
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1 A. Yes, s i r . 

2 Q. What i s t h e Department v o l u n t e e r i n g t o do as f a r 

3 as t h e s t a t e highway c r o s s i n g s i n v o l v e d i n t h i s 

4 m a t t e r ? 

5 A. The Department i s w i l l i n g t o m a i n t a i n t h e roadway 

6 approaches up t o w i t h i n two f e e t o f t h e r a i l . T h a t 

• 7 i n c l u d e s t h e b a s i c i n c h and a h a l f o r o n e - i n c h 

8 o v e r l a y s on an e i g h t t o t e n - y e a r c y c l e . And as f a r 

9 as t h e Coxton Road and s p e c i f i c , same t h i n g t h e r e , we 

10 p r o b a b l y need t o p u t a l i t t l e base c o u r s e i n o r a 

11 l i t t l e deeper r e s t o r a t i o n . But we're w i l l i n g t o go 

12 w i t h i n two f e e t o f t h e head o f t h e r a i l and do 

13 pavement r e s t o r a t i o n . 

14 Q. Mr. S t r o k , t h i s i s j u s t a q u e s t i o n based on t h e 

15 t e s t i m o n y o f t h e Borough. The Borough had i n d i c a t e d 

16 t h e y ' d l i k e t o see r u b b e r h i g h t y p e s u r f a c e s a t 

17 e i t h e r c r o s s i n g s . Do any o f t h e s e roadways w a r r a n t a 

18 h i g h t y p e s u r f a c e ? 

19 A. C u r r e n t l y , none o f them a r e on o u r S e c t i o n 130 

20 l i s t o r have e v e r been asked t o be p u t t h e S e c t i o n 

21 130 l i s t by any m u n i c i p a l a u t h o r i t y o r any r a i l r o a d . 

22 Q . Do any o f t h e s e roads have a s i g n i f i c a n t l y h i g h 

23 AVT t h a t w o uld w a r r a n t a h i g h t y p e s u r f a c e o f any 

24 m a t e r i a l ? 

25 A. No, n o t n o r m a l l y . 
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1 ATTORNEY SHARP: Tha t ' s a l l I have. Your 

2 Honor, f o r Mr. S t r o k . 

3 BY ATTORNEY SHARP: 

4 Q. Unless you have a n y t h i n g t o add t o t h e c r o s s i n g s , 

5 any a d d i t i o n s o r c o r r e c t i o n s ? 

6 A. No. 

7 ATTORNEY SHARP: T h a t ' s a l l I have f o r Mr. 

8 S t r o k . I would j u s t ask t o move t h e Department 

9 E x h i b i t F i n t o t h e r e c o r d , assuming t h a t t h e o r i g i n a l 

10 E x h i b i t s One and A t h r o u g h E were moved i n w i t h 

11 S t a t e m e n t Number One. 

12 JUDGE: That was marked and i d e n t i f i e d i n 

13 a d d i t i o n t o t h e e a r l i e r e x h i b i t s . Department E x h i b i t 

14 F w i l l be r e c e i v e d i n t o t h e e v i d e n t i a r y r e c o r d , 

15 s u b j e c t t o Cross E x a m i n a t i o n and/or o b j e c t i o n s . 

16 P r i o r t o h a v i n g Cross E x a m i n a t i o n , f o r t h e r e c o r d , 

17 Mr. S t r o k , would you t e l l us we're t a l k i n g a b o u t 

18 h i g h t y p e r u b b e r i z e d c r o s s i n g s . You m e n t i o n e d 

19 S e c t i o n 130. For t h e r e c o r d , c o u l d you e x p l a i n t h a t , 

20 s i r ? 

2 1 A. That a f e d e r a l money program g i v e n t o t h e s t a t e 

2 2 t o i n s t a l l s a f e t y d e v i c e s w h i c h can i n c l u d e new 

23 r u b b e r s u r f a c e s and l i g h t s and g a t e s . 

24 JUDGE: Now, t h a t does n o t e x c l u d e o t h e r t y p e s 

25 o f m a t e r i a l s f o r t h e c r o s s i n g s o r i s i t s p e c i f i c a l l y 
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1 l i m i t e d t o r u b b e r i z e d c r o s s i n g s ? 

2 A. I t ' s l i m i t e d t o r u b b e r o r f u l l - d e p t h c o n c r e t e . 

3 JUDGE: Now, yo u r Counsel asked you abo u t t h e 

4 h i g h AVT. I s t h e r e a s p e c i f i c b o t t o m l i m i t on t h e 

5 d a i l y v e h i c u l a r t r a f f i c w h i l e we're t a l k i n g a b o u t 

6 r u b b e r i z e d t h e r e ' s no b o t t o m l e v e l AVT. However, 

7 t o a d m i n i s t e r t h e l i m i t e d amount o f f u n d s t h e 

8 d i s t r i c t g e t s , we t r y on ma ke t h e b i g g e s t i m p a c t t h e 

9 h i g h e r AVT. Tha t ' s n o t t o a t h a t l o w e r AVT roadways 

10 do n o t g e t h i g h t y p e s u r f a c e s . 

11 JUDGE: A l l r i g h t . Can you g i v e me, f o r my 

12 u n d e r s t a n d i n g , what t h e Department c o n s i d e r s t h e 

1 3 p a r a m e t e r s , okay, v e h i c u l a r t r a f f i c , p o p u l a t i o n , 

14 w h a t e v e r t h a t you c o n s i d e r p a r a m e t e r s f o r i n s t a l l i n g 

15 a h i g h r u b b e r i z e d c r o s s i n g ? 

16 A. We'11 l o o k a t l i k e t h i n g s l i k e t h e ap p r o a c h 

17 grades o f t h e roadways, b o t h e n t e r i n g and l e a v i n g t h e 

18 c r o s s i n g . Sometimes we can make improvements such as 

19 we d i d a t York. That was one o f t h e p r i m a r y reasons 

20 why we d i d t h i s York Avenue c r o s s i n g . We ended up 

21 r a i s i n g t h e one s e t o f t r a c k s o v e r seven i n c h e s 

22 because t h e approaches had se v e r e grades t o them. We 

23 l o o k a t e x i s t i n g c o n d i t i o n s . I f we've g o t an 

24 e x i s t i n g c o n d i t i o n t h a t we know i s bad and i t 

25 c o n t i n u e s t o be bad and i t ' s more o f a due t o t h e 
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1 number o f t r a i n s , a s s i s t i n t h e d e t e r i o r a t i n g t h e 

2 s u r f a c e , t h e number o f v e h i c l e s a s s i s t i n 

3 d e t e r i o r a t i n g t h e s e r v i c e s . We l o o k a t s a f e t y as f a r 

4 as l i k e I s a i d , i t ' s m o s t l y grade p r o b l e m s and 

5 t h e number o f v e h i c l e , t h e p r o x i m i t y t o 

6 i n t e r s e c t i o n s . There's a l i s t t h a t comes o u t f r o m 

7 o u r c e n t r a l o f f i c e u n i t t h a t we s p e c i f i c a l l y l o o k a t 

8 t h a t l i s t s p r o b a b i l i t i e s . And we l o o k a t t h e we 

9 s h o u l d be n o t i n g our h i g h e s t p r o b a b i l i t y a c c i d e n t 

10 l o c a t i o n s o f f o f t h a t l i s t . T h a t ' s a main p r i o r i t y . 

11 We l o o k a t a l l o f t h o s e . 

12 JUDGE: S i r , y o u r S e c t i o n 130 fu n d s a r e 

13 a l l o c a t e d on t h e bases o f approach g r a d e s , e x i s t i n g 

14 c o n d i t i o n s w h i c h i n c l u d e t h e number o f t r a i n s a t t h e 

15 c r o s s i n g , t h e number o f t h e v e h i c l e s a t t h e c r o s s i n g , 

16 t h e s a f e t y f a c t o r s , t h e p r o x i m i t y t o t h e c r o s s i n g and 

17 a l i s t t h a t you have f o r t h e p r o b a b i l i t y o f a c c i d e n t s 

18 a t t h e c r o s s i n g ? 

19 A. Yes, s i r . 

20 JUDGE: I s t h e r e a n y t h i n g e l s e , s i r , t h a t you 

21 can t h i n k o f ? 

22 A. J u s t t o r e i t e r a t e . S e c t i o n 130 money i s a l s o used 

23 f o r l i g h t s and g a t e s . So a l o t o f our money we 

24 d o n ' t t e n d t o spend a l o t a t t h e t r y n o t t o spend 

25 a l o t o f i t f o r s u r f a c e b u t a l o t more t o w a r d s l i g h t 
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1 and g a t e s . 

2 JUDGE: I know t h e y w e r e n ' t happy when I 

3 i n s i s t e d t h a t l i g h t s and g a t e s go up a t t h e Wal-Mart. 

4 I wanted t o s l e e p a t n i g h t . So a n y t h i n g e l s e , s i r ? 

5 A. No. 

6 JUDGE: Okay. Cross examine, Mr. Chromey? 

7 ATTORNEY CHROMEY: Thank you. Your Honor. 

8 CROSS EXAMINATION 

9 BY ATTORNEY CHROMEY: 

10 Q. Mr. S t r o k , i s i t ? 

11 A. Yes. 

12 Q. T h i s e x h i b i t t h a t was o f f e r e d w h i c h d e p i c t s York 

13 Avenue; c o r r e c t ? 

14 A. Yes. 

15 Q. Can we agree t h a t ' s t h e York Avenue c r o s s i n g i n 

16 t h e Borough o f Avoca? 

17 JUDGE: Are we t a l k i n g about E x h i b i t F? 

18 ATTORNEY CHROMEY: Yes, s i r . 

19 JUDGE: A c t u a l l y , t h e borough l i n e f o r Avoca 

20 and Duryea r u n s r i g h t down t h e m i d d l e o f t h e r o a d 

21 t h r o u g h t h a t a r e a . 

22 ATTORNEY CHROMEY: I see. 

23 BY ATTORNEY CHROMEY: 

24 Q. Now, t h i s r e p a i r maintenance t h a t was done t o 

25 t h i s i t c r o s s i n g , i s t h a t t h e h i g h t y p e r u b b e r i z e d 
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1 s u r f a c e y o u ' r e t a l k i n g about? 

2 A. T h a t ' s a h i g h t y p e r u b b e r i z e d s u r f a c e , yes. 

3 Q. What were t h e c o n d i t i o n s t h a t w a r r a n t e d t h e 

4 r e m e d i a l a c t i o n i n t h i s l o c a t i o n ? 

5 A. The b i g g e s t p r o b l e m t h e r e was t h e d i f f e r e n c e i n 

6 e l e v a t i o n between t h e two D and H t r a c k s and t h i r d 

7 Luzerne/Susquehanna t r a c k s and t h e approach o f t h e 

8 roadway g r a d e s . N o t h i n g l i n e d up v e r y w e l l and j u s t 

9 a poor s i t u a t i o n . And t h a t c r o s s i n g was on t h e 

1° s a f e t y l i s t f o r o v e r f o u r y e a r s b e f o r e . 

11 JUDGE: So you have t h r e e s e t s o f t r a c k s h e r e 

1 2 t h a t we're l o o k i n g a t ? 

13 A. Yes, s i r . 

14 BY ATTORNEY CHROMEY: 

15 Q. Did t h e amount o f v e h i c u l a r t r a f f i c p l a y a r o l e 

16 i n t h i s d e c i s i o n ? 

17 A. Not i n t h a t one s p e c i f i c a l l y , no. 

IS Q. Could we agree t h a t t h i s c r o s s i n g w o u l d have 

19 a p p r o x i m a t e l y t h e same amount o f t r a f f i c as t h e York 

20 Avenue c r o s s i n g t h a t ' s w h o l l y w i t h i n Duryea? 

2 1 A. I d o n ' t b e l i e v e t h e r e ' s any ma j o r i n t e r s e c t i o n s 

2 2 between t h e two. One o t h e r l e t me add one o t h e r 

2 3 c o n t r i b u t i n g f a c t o r t h i s b e i n g done was t h a t D and H 

2 4 l i n e has now become t h e main l i n e and t h e y ' v e had a 

25 s i g n i f i c a n t i n c r e a s e i n t h e number o f t r a i n s and t h e 
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1 s i z e o f t h e t r a i n s and t h e speed o f t h e t r a i n s w i t h i n 

2 t h e l a s t y e a r and t h a t was a n o t h e r r e a s o n why i t was 

3 i m p o r t a n t t o g e t i t i n t h e r e . 

4 Q. I s t h i s l i n e t h e same l i n e t h a t c r o s s e s Foote 

5 Avenue i n Duryea? 

6 A. Yes, I b e l i e v e i t i s . 

7 Q. So w o u l d n ' t t h e Foote Avenue c r o s s i n g t h e n 

8 w a r r a n t t h e same t y p e o f r e m e d i a l a c t i o n ? 

9 A. We would l i k e t o improve Foote Avenue. But t h e 

10 r e ason t h a t t h a t has been i s because t h e r e ' s no b i g 

11 d i f f e r e n c e i n t h e e l e v a t i o n . The o n l y two t r a c k s 

12 t h e r e roadway approaches a r e n o t d e s i g n e d as we'd 

13 l o v e them t o be because i t ' s an o l d a r e a . But a h i g h 

14 t y p e s u r f a c e r e a l l y w o u l d n ' t h e l p t h e s i t u a t i o n 

15 t h e r e . You know, I mean, i t would smooth o u t t h e 

16 r i d e . But t h e r e ' s no o t h e r s a f e t y b e n e f i t . 

17 Q . Not t o go over each one i n d i v i d u a l l y , b u t 

18 o b v i o u s l y you were here f o r t h e t e s t i m o n y o f Mr. 

19 Moss; c o r r e c t ? 

20 A. Yes. 

21 Q. Do you d i s a g r e e w i t h any o f t e s t i m o n y as f a r as 

22 any o f t h e c r o s s i n g s n e e d i n g any some s o r t o f r e p a i r 

23 a t l e a s t ? 

24 A . N o , I do n o t d i s a g r e e . 

25 ATTORNEY CHROMEY: I h a v e no f u r t h e r 
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1 q u e s t i o n s . Your Honor. 

2 JUDGE: Mr. Hocky? 

3 CROSS EXAMINATION 

4 BY ATTORNEY HOCKY: 

5 Q. B e f o r e we g e t o f f t h e s u b j e c t , when you say i t ' s 

6 t h e same l i n e t h a t goes t h r o u g h t h e Foote Avenue 

7 c r o s s i n g , y o u r E x h i b i t F, am I c o r r e c t , i s t h e D and 

8 H l i n e ? 

9 A. The f i r s t . 

10 Q. Now, t h e D and H main l i n e , t h o s e f i r s t ones? 

11 A. The f i r s t t r a c k would be t h e D and H main l i n e , 

12 t h e second t r a c k i s a D and H s i d i n g l i n e and t h i r d 

13 t r a c k a Luzerne/Susquehanna l i n e . 

14 Q. Now, a t Foote Avenue we're t a l k i n g a b o u t RBMN 

15 l i n e , n o t t h e D and H l i n e ? 

16 A. Yes. 

17 Q. So t h a t a t Foote Avenue, t h e c r o s s i n g we're 

18 t a l k i n g a bout i n t h i s h e a r i n g I d o n ' t know i f D 

19 and H c r o s s e s ? 

2 0 A . Yes. I'm s o r r y , yes. 

21 Q. A g a i n , on t h e York Avenue, d i d you have S e c t i o n 

22 130 fu n d s f o r E x h i b i t F? 

23 A. Yes. 

24 Q . And a r e t h e r e any S e c t i o n 130 monies f o r any o f 

25 t h e o t h e r c r o s s i n g s i n t h i s h e a r i n g ? 
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1 A. None o f them a r e s c h e d u l e d a t t h i s t i m e , no. 

2 Q. And when you use S e c t i o n 130 monies, what's t h e 

3 r a i l r o a d ' s s hare o f t h e c o s t ? 

4 A. I f i t ' s on a State-owned roadway, t h e r e ' s no c o s t 

5 t o t h e r a i l r o a d . I f i t i s on a l o c a l l y - o w n e d roadway 

6 o t h e r t h a n t h e s t a t e , t h e r e ' s a $5,000 c o s t f o r 

7 e n g i n e e r i n g t h a t has t o be borne by somebody e l s e . 

8 We d o n ' t d i c t a t e who t h a t i s . I t can be e i t h e r b o r n e 

9 by t h e r a i l r o a d o r t h e by t h e l o c a l m u n i c i p a l i t y . 

10 And t h e a c t u a l c o n s t r u c t i o n o f t h e c r o s s i n g i s no 

11 c o s t t o t h e r a i l r o a d . 

12 Q. As f a r as you know, a r e a l l o f t h e s e c r o s s i n g s 

13 c u r r e n t l y s a f e f o r r a i l r o a d o p e r a t i o n s ? 

14 A. I d o n ' t know. I c o u l d n ' t answer t h a t . 

15 JUDGE: There was an o n - l i n e i n s p e c t i o n wasn't 

16 t h e r e ? 

17 A . Yes, b u t I c o u l d n ' t t e s t i f y t o r a i l r o a d 

18 o p e r a t i o n s . I l o o k more f r o m a v e h i c u l a r , p u b l i c 

19 o p e r a t i o n a l s t a n d p o i n t . 

20 JUDGE: A l l r i g h t . 

21 BY ATTORNEY HOCKY: 

22 Q. The York Avenue c r o s s i n g t h a t ' s t h e RBMN York 

23 Avenue c r o s s i n g , t h a t goes i n t o a f a c i l i t y r i g h t n e x t 

24 t o t h e r a i l r o a d , what's been r e f e r r e d t o as Tops? 

25 A. Tops Chewing Gum F a c t o r y , yes. 
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1 Q. Do you know i f t h a t ' s c u r r e n t l y owned by an 

2 i n d u s t r i a l a u t h o r i t y ? 

3 A. As f a r as I know, I b e l i e v e t h e t e s t i m o n y i s 

4 c o r r e c t t h a t Shot O p t i c a l now i s t h e owner, t o my 

5 u n d e r s t a n d i n g . 

6 Q. Do you know i f t h a t p a r t i c u l a r t r a c k i s owned by 

7 t h e r a i l r o a d o r by t h e owner o f t h e i n d u s t r y up 

8 t h e r e ? 

9 A. No, I do n o t . 

10 Q. There was some t e s t i m o n y t h i s m o r n i n g a b o u t some 

11 o f t h e c r o s s i n g s p r e v i o u s l y h a v i n g had a second 

12 t r a c k , r a i l t r a c k t h r o u g h t h e roadway; do you 

13 remember t h a t ? 

14 A. Was I a l i v e then? From what I u n d e r s t a n d , t h e r e 

15 was. 

16 Q. Do you know when t h o s e t r a c k s were removed? 

17 A. No, I do n o t . 

18 ATTORNEY HOCKY: Tha t ' s a l l I have. Your 

19 Honor. 

20 JUDGE: Mr. Salapa? 

21 ATTORNEY SALAPA: Thank you. Your Honor. 

22 CROSS EXAMINATION 

23 BY ATTORNEY SALAPA: 

24 Q . Mr. S t r o k , w i t h r e g a r d s t o Coxton Road, a r e you 

25 f a m i l i a r whether t h a t roadway was e v e r c a l l e d 
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1 E v e r h a r t o r E v e r h a r t ' s Road? 

2 A. No. I'm n o t f a m i l i a r w i t h t h a t . 

3 Q. And you d o n ' t know whether o r n o t t h a t was e v e r 

4 p r e v i o u s l y known as S t a t e Highway Route 35011? 

5 A. No, I'm n o t f a m i l i a r w i t h t h a t system. 

5 Q. W i t h r e g a r d t o t h e York Avenue c r o s s i n g where t h e 

7 Tops f a c t o r y i s , do you know p e r s o n a l l y how l o n g i t ' s 

8 been s i n c e r a i l t r a f f i c moved o v e r t h a t c r o s s i n g ? 

9 A. I was t h e r e a week o r so ago and I j u s t t o o k a 

10 q u i c k g l a n c e a t i t and I d i d n o t see a f l a n g e w a y 

11 ( p h o n e t i c ) c u t i n t h e pavement t h e r e . So I'm 

12 assuming s i n c e t h e l a s t t i m e any b l a c k t o p was p l a c e d 

13 t h e r e . And I c a n ' t e v e r remember a t r a i n g o i n g o v e r 

14 t h e r e s i n c e Tops has moved o u t . 

15 Q. When a p p r o x i m a t e l y d i d Tops move o u t ? 

16 A. That has t o be s i x o r seven y e a r s ago, I w o u l d 

17 say, a t l e a s t . 

18 Q . And i s t h a t t h e reason why t h e Department i s now 

19 a d v o c a t i n g removing t h e c r o s s i n g ? 

20 A. The Department, we l i k e t o g e t r i d o f c r o s s i n g s 

21 i f t h e y ' r e n o t b e i n g used. They become a n u i s a n c e t o 

22 b o t h t h e m o t o r i n g p u b l i c and t h e m a i n tenance o f t h e 

23 roadway. 

24 Q . And i f t h a t c r o s s i n g were suspended and t h e 

25 f a c i l i t i e s removed , w o u l d t h a t a l s o e n t a i l r e m o v i n g 
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1 any k i n d o f c r o s s w a r n i n g s i g n s o f r a i l r o a d advance 

2 w a r n i n g s i g n w a r n i n g s i g n s ? 

3 A, I f t h e r a i l s a r e t a k e n o u t , yes, we wo u l d remove 

4 them. 

5 Q, And would t h e Department do t h a t ? 

6 A, Yes, s i r . 

7 ATTORNEY SALAPA: T h a t ' s a l l t h a t I have. Your 

8 Honor. 

9 JUDGE: R e d i r e c t , Counsel? 

10 ATTORNEY SHARP: J u s t a few. Your Honor. I 

11 t h i n k Mr. Hocky c l e a r e d up t h e q u e s t i o n b u t I j u s t 

1 2 want i t make s u r e . 

13 BY ATTORNEY SHARP: 

14 Q. The York Avenue l i n e o f Delaware and Hudson i s 

15 n o t t h e same l i n e r u n n i n g t h r o u g h Foote Avenue; i s 

16 t h a t c o r r e c t ? 

17 A. C o r r e c t . 

18 Q. I n t h e York Avenue l i n e t h a t ' s t h e Delaware and 

19 Hudson l i n e , you s a i d t h a t ' s t h e main l i n e . Who i s 

20 t h a t t h e main l i n e f o r ? 

21 A. Delaware and Hudson b u t t h e y . 

22 Q. Go ahead. 

23 A . They c a r r y p r i m a r i l y a l o t o f N o r f o l k S o u t h e r n 

24 f r e i g h t s i n c e t h e m e r g e r . 

25 Q. Who e l s e o p e r a t e s on t h a t l i n e , i f you know? 
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1 A. As f a r as I know, I t h i n k t h a t ' s t h e o n l y two. 

2 Q. Does N o r f o l k S o u t h e r n have o p e r a t i n g r i g h t s on 

3 t h a t l i n e ? 

4 A. I d o n ' t know f o r a f a c t . 

5 ATTORNEY SHARP: Your Honor t h a t ' s a l l I have. 

6 JUDGE: Thank you, s i r . Mr. Hocky, do you 

7 w i s h t o p r e s e n t a w i t n e s s ? You're excused, s i r . And 

8 t h a t w h i c h was marked and i d e n t i f i e d p r e v i o u s l y as 

9 Department S t a t e m e n t Number One t o g e t h e r w i t h t h e 

10 a t t e n d a n t e x h i b i t s and l a t e r i n t r o d u c e d as E x h i b i t F 

11 a r e r e c e i v e d i n t o t h e e v i d e n t i a r y r e c o r d w i t h o u t 

12 o b j e c t i o n . Mr. Hocky? 

13 ATTORNEY HOCKY: Yes. I ' d l i k e t o c a l l Andrew 

14 M u l l e r . 

15 JUDGE: Mr. M u l l e r , w ould you r a c e y o u r r i g h t 

16 hand t o be sworn, s i r ? 

17 ANDREW MULLER, CALLED AND SWORN TO TESTIFY 

18 JUDGE: Would you p l e a s e s t a t e y o u r f u l l name 

19 f o r t h e r e c o r d ? 

20 A. My name i s Andy M u l l e r , M-U-L-L-E-R, J r . 

21 JUDGE: Go ahead, s i r . 

22 DIRECT EXAMINATION 

23 BY ATTORNEY HOCKY: 

24 Q. Mr. M u l l e r , I'm g o i n g g i v e you a copy o f 

25 s o m e t h i n g c a l l e d p r e p a r e d t e s t i m o n y o f Andrew M u l l e r 
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1 and ask you t o t a k e a l o o k a t i t . 

2 ATTORNEY HOCKY: I ' l l g i v e two c o p i e s t o t h e 

3 C o u r t R e p o r t e r and I b e l i e v e e v e r y b o d y e l s e has i t . 

4 JUDGE: Can we mark i t f o r p u r p o s e s o f 

• 5 i d e n t i f i c a t i o n as R a i l r o a d S t a t e m e n t Number One? 

6 BY ATTORNEY HOCKY: 

7 Q. F i r s t , would you s t a t e y o u r name and b u s i n e s s 

8 ad d r e s s f o r t h e r e c o r d ? 

9 A. My name o r t h e r a i l r o a d ' s name? 

10 Q. Yours. 

11 A. My name i s Andy M u l l e r and our b u s i n e s s a d d r e s s 

12 i s P o r t C l i n t o n , P e n n s y l v a n i a . 

13 Q. And what your t i t l e w i t h ' t h e r a i l r o a d ? 

14 A. P r e s i d e n t . I own i t . 

15 Q. And yo u ' r e a u t h o r i z e d t o speak on b e h a l f o f t h e 

16 r a i l r o a d t o d a y ? 

17 A. Yes. 

18 Q. Have you t a k e n a l o o k a t t h e s t a t e m e n t t h a t we 

19 handed you? 

20 A. ( I n d i c a t e s yes) . 

21 Q. i s t h a t your s i g n a t u r e a t t h e end? 

22 A. Yes. 

23 Q. And do you a d o p t , s u b j e c t t o t h e o t h e r q u e s t i o n s 

24 t h a t we ask you t o d a y , do you have a d o p t t h e s e 

25 s t a t e m e n t s an as y o u r t e s t i m o n y t o d a y ? 
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1 A. Yes, I do. 

2 ATTORNEY HOCKY: Your Honor, i f nobody 

3 o b j e c t s , we would waive r e a d i n g o f t h i s i n t o t h e 

4 r e c o r d and j u s t p r o c e e d . 

5 JUDGE: Sure. Subj e c t t o o b j e c t i o n s and/or 

6 m o t i o n , p e n d i n g Cross E x a m i n a t i o n , t h a t w h i c h has 

7 been marked as t h e R a i l r o a d ' s S t a t e m e n t Number One 

8 w i l l be r e c e i v e d i n t o t h e e v i d e n t i a r y r e c o r d as 

9 n o t e d . 

10 BY ATTORNEY HOCKY: 

11 Q. The r a i l l i n e s t h a t a r e i n v o l v e d i n t h e s e 

12 c r o s s i n g s , when d i d Reading Blue M o u n t a i n p u r c h a s e 

13 t h o s e l i n e s ? 

14 A. We pur c h a s e d them f r o m C o n r a i l i n August o f 1996. 

15 Q. And w i t h r e s p e c t s p e c i f i c a l l y t o t h e York Road 

16 c r o s s i n g i n t o Tops, do you, a t t h i s t i m e , know 

17 w h e t h e r t h a t t r a c k t h e r e was p a r t o f what you 

18 p u r c h a s e d f r o m C o n r a i l ? 

19 A. Okay. Because I t h i n k we maybe m i s t a k e n l y 

20 assumed t h a t York Avenue was D and H t r a c k , I d i d n ' t 

21 do my homework on t h a t . I d o n ' t t h i n k I bought t h a t . 

22 i t h i n k t h a t b e l o n g s t o t h e i n d u s t r i a l a u t h o r i t y up 

23 t h e r e . I d o n ' t t h i n k t h e r a i l r o a d b o u g h t t h a t t r a c k . 

24 But I c a n ' t swear t o i t . We're g o i n g t o check on 

25 t h a t because I j u s t wasn't p r e p a r e d . But I d o n ' t 
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1 t h i n k we own t h a t . 

2 Q. And t h e r e was some d i s c u s s i o n e a r l i e r t o d a y a b o u t 

3 second t r a c k s a t some o f t h e c r o s s i n g s h a v i n g been 

4 removed. D i d Reading Blue M o u n t a i n remove any o f 

5 t h e s e t r a c k s a t any o f t h e s e c r o s s i n g s ? 

6 A. No, t h e y were a l r e a d y moved when he p u r c h a s e d t h e 

7 p r o p e r t y . 

8 Q. How many a t - g r a d e c r o s s i n g s a r e a t Reading B l u e 

9 M o u n t a i n t h e s e days a p p r o x i m a t e l y ? 

10 A. I t was l o t more t h a n an 100. I d o n ' t know how 

11 many, b u t 100 o r more. 

12 Q. i n y o u r o p i n i o n , a r e t h e c r o s s i n g s t h a t a r e t h e 

13 s u b j e c t t o t h e h e a r i n g t o d a y a l l s a f e f o r r a i l 

1 4 o p e r a t i o n ? 

15 A. A b s o l u t e l y . They're s a f e f o r r a i l o p e r a t i o n , 

16 yes. 

1 7 Q. I would l i k e you t o t u r n t o q u e s t i o n 20 and y o u r 

18 answer w h i c h i s on page s i x o f y o u r s t a t e m e n t ? 

19 A. Okay. 

2 0 Q . And i n t h a t i t says t h a t Reading B l u e M o u n t a i n 

21 would n o t agree t o bear any o f t h e c o s t s o f any o f 

22 t h e r e p a i r s ; i s t h a t c o r r e c t ? 

23 A. Yes. 

24 Q . A t t h i s t i m e , does Read ing B l u e M o u n t a i n w i s h t o 

25 m o d i f y t h a t answer? 
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1 A. Yes, we would be w i l l i n g t o m o d i f y t h a t . 

2 Q. I f i t i s d e t e r m i n e d t h a t t h e e n t i r e p a n e l o f t h e 

3 c r o s s i n g needs t o be r e p l a c e d , how would Reading B l u e 

4 M o u n t a i n s u g g e s t t h a t t h e c o s t s be a l l o c a t e d ? 

5 A . We suggest t h e y be a l l o c a t e d i n a f a i r and 

6 r e a s o n a b l e way. And what we would l i k e t o see i s we 

7 would l i k e t o see t h e somebody pay f o r t h e d e t o u r . 

8 And we would come i n and t e a r t h e r o a d o u t , r e b u i l d 

9 t h e whole c r o s s i n g , i n c l u d i n g t h e f l a n g e w a y s . We'd 

10 p r o b a b l y use s t e e l i n s t e a d o f t i m b e r on most o f 

11 t h e s e . And t h e n we p r o v i d e f l a g m e n f r e e o f charge 

12 t h a t t h e l o c a l m u n i c i p a l i t y o r c o u n t y o r S t a t e c o u l d 

13 come i n and pave r i g h t o v e r t h e r a i l r o a d . 

14 ATTORNEY HOCKY: N o t h i n g f u r t h e r . Your Honor. 

15 JUDGE: Thank you v e r y much. Mr. Chromey? 

16 ATTORNEY CHROMEY: Thank you. Your Honor. 

17 CROSS EXAMINATION 

18 BY ATTORNEY CHROMEY: 

19 Q. Mr. M u l l e r , you i n d i c a t e d you pu r c h a s e d t h e 

20 r a i l r o a d i n 1996; i s t h a t c o r r e c t ? 

21 A. August o f '96, yes. 

22 Q . Si n c e August o f 1996, have you had any 

23 c o m m u n i c a t i o n f r o m t h e Borough o f Duryea c o n c e r n i n g 

24 c o m p l a i n t s about t h e s e c r o s s i n g s ? 

25 A. Man, I ' l l t e l l you, we've g o t hundreds o f 
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1 c o m p l a i n t s o v e r dozens o f y e a r s . I mean, a l l o f t h e 

2 c r o s s i n g s were bad when we bought t h e r a i l r o a d so 

3 i t ' s p o s s i b l e . Me p e r s o n a l l y , I d o n ' t g e n e r a l l y g e t 

4 i n v o l v e d w i t h t h i s . 

5 Q. So you d o n ' t have p e r s o n a l knowledge o f s p e c i f i c 

6 c o m p l a i n t s f r o m t h e Borough o f Duryea b u t you know 

V t h e r e have been compla i n t s a bout o t h e r c r o s s i n g ? 

8 A. Sure. 

9 Q. Did you j u s t say t h a t a l l c r o s s i n g s were i n bad 

10 s t a t e o f r e p a i r ? 

11 A. No. What I s a i d many c r o s s i n g s , when we 

12 p u r c h a s e d i t , were i n bad s t a t e o f r e p a i r . And we've 

13 done many c r o s s i n g s s i n c e t h e n . 

14 Q. Now, l e t ' s c o n s i d e r t h e s e i n d i v i d u a l l y . Have you 

15 e v e r v i s i t e d t h e Coxton c r o s s i n g y o u r s e l f ? 

16 A. Yes. 

1 7 Q - Has y o u r company expended any money on t h a t 

18 p a r t i c u l a r c r o s s i n g as f a r as r e p a i r s a r e concerned? 

19 A. On t h a t p a r t i c u l a r c r o s s i n g , we've done a few 

20 l i t t l e t h i n g s t o i t . I d o n ' t s p e c i f i c a l l y what b u t 

21 h a v e n ' t t o r n t h e whole t h i n g o u t and redone i t . 

22 Q . You know t h a t f o r c e r t a i n o r you t h i n k t h a t you 

23 d i d some s m a l l t h i n g s ? 

24 A. I know p r e t t y s u r e we d i d some s m a l l l i t t l e 

25 t h i n g s . 
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1 Q. Can we agree i t ' s s t i l l i n need o f some r e p a i r s ? 

2 A. Are you r e f e r r i n g t o highway o r r a i l r o a d ? 

3 Q. R a i l r o a d . 

4 A. I n my o p i n i o n , no, we d o n ' t need t o do a n y t h i n g 

5 t o t h e r a i l r o a d t r a c k . 

6 Q. How a b o u t t h e highway? 

7 A. I * m n o t r e a l l y q u a l i f i e d t o answer t h a t . I have 

8 f o u r - w h e e l d r i v e . I g e t o v e r i t . 

9 Q. How about t h e Foote Avenue c r o s s i n g , have you 

10 p e r s o n a l l y v i s i t e d t h a t one? 

11 A. Yes. 

12 Q. Has any r e p a i r s been made s i n c e 199 6? 

13 A. P r o b a b l y n o t . 

1 4 Q • Can we agree t h a t one i s i n need o f r e p a i r , as 

15 f a r as t h e r a i l r o a d i s concerned? 

16 A . From t h e r a i l r o a d p o i n t o f v i e w , d e f i n i t e l y n o t . 

17 Q. Now, as f a r as Phoenix S t r e e t , d i d you p e r s o n a l l y 

18 v i s i t t h a t one? 

19 A. Yes. 

20 Q. And has any money been expended on r e p a i r s on 

21 Phoenix S t r e e t ? 

22 A. I d o n ' t know. 

23 Q . Have v i s i t e d t h e Marcy S t r e e t one? 

24 A. Which one? 

2 5 Q . Marcy S t r e e t . T h a t ' s one o f t h e l o c a l r o a d s . 
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1 A. Yeah, I know where t h a t i s . Yes. 

2 Q. Have any r e p a i r s been made on t h i s one t h a t you 

3 s i n c e you t o o k ownership? 

4 A. Not t h a t I know o f . 

5 Q. Now, York Avenue, t h e one by Tops and Shots , have 

6 you p e r s o n a l l y v i s i t e d t h a t one? 

7 A. I h a v e n ' t been up f o r about t h r e e y e a r s . About 

8 t h r e e y e a r s ago I was t h e r e . 

9 Q. I s t h a t t h e one y o u ' r e unsure o f t h e o w n e r s h i p as 

10 t o whether you a c t u a l l y own t h a t ? 

11 A. Yeah. I d o n ' t t h i n k we own i t b u t we can check 

12 i t . 

13 Q . i s t h a t s a f e t o say t h a t you h a v e n ' t s p e n t any 

14 money on r e p a i r s i f y o u ' r e unsure o f t h e o w n e r s h i p ? 

15 A. W e l l , t h e r e ' s t r a f f i c on i t . 

16 Q. As f a r as you know, t h e r e ' s been no t r a f f i c s i n c e 

17 t o 1996 ? 

18 A. There's been no t r a f f i c t h e l a s t c a r moved i n 

19 t h e r e a b o u t two y e a r s ago. 

20 Q. Okay. 

21 A. We were s e r v i n g Tops. ' And t h a t ' s why we're n o t 

22 happy a b o u t t a k e t e a r i n g t h i n g s o u t we l i k e m a i n t a i n 

23 o u r o p t i o n s . I t ' s h a r d enough t o g e t b u s i n e s s . We 

24 d o n ' t want t o r i p t h e r a i l r o a d o u t and t r y t o g e t 

25 b u s i n e s s a f t e r t h a t . 
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1 Q. When you p urchased t h e p r o p e r t y i n August o f '96, 

2 was Tops s t i l l o p e r a t i n g a t t h a t p o i n t i n t i m e ? 

3 A. Oh, yes. 

4 Q. Can we agree t h a t Tops has o n l y been c l o s e d f o r 

5 t h r e e o r f o u r y e a r s , perhaps? 

6 A. What y e a r i s i t now? 

7 Q. I t ' s 2000. 

8 A. So I bought t h e r a i l r o a d t h r e e and a h a l f y e a r s 

9 ago, r i g h t , and we s e r v e d them f o r a t l e a s a y e a r . 

10 Q . W e l l , t h e y ' r e o p e r a t i n g i n ' 9 6 . You s a i d you 

11 s e r v e d them f o r how l o n g ? 

12 A. '96. We s e r v e d them, I t h i n k , p r o b a b l y i n ' 9 7 , 

13 t o o . I know we s e r v e d Tops s i n c e we b o u g h t t h e 

14 p r o p e r t y . So we r u n t r a i n s o v e r t h a t c r o s s i n g . 

15 Q. Thank you. L e t ' s move on Stevenson S t r e e t , a r e 

16 you f a m i l i a r w i t h t h a t one? 

17 A. Which one? 

18 Q. Stevenson S t r e e t ? 

19 A. No, I'm n o t aware o f t h a t . 

2 0 Q. Do you know i f y o u r company i s s p e n d i n g money 

21 r e p a i r i n g t h a t one? 

22 A. I d o n ' t even know where i t i s . 

23 Q. How about H i l l S t r e e t , t h a t ' s one t h e l o c a l 

24 Borough roads? 

25 A. T h a t ' s T a y l o r secondary? 
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1 Q. Pardon? 

2 A. I s t h a t on t h e T a y l o r secondary? I'm n o t s u r e 

3 where t h a t i s e i t h e r . 

4 Q. I t ' s i n Duryea, c l o s e t o Old Forge Borough 

5 boundary l i n e ? 

6 A. T h i s i s one t h a t was n o t me n t i o n e d on t h e 

7 o r i g i n a l c o m p l a i n t , r i g h t , E r i c ? The re a s o n I'm n o t 

8 f a m i l i a r w i t h i t i s because I d o n ' t t h i n k i t was i n 

9 my c o m p l a i n t t h a t I g o t . 

10 JUDGE: Which one were you t a l k i n g a b o u t 

11 a g a i n , s i r ? 

12 ATTORNEY CHROMEY: H i l l S t r e e t . I t ' s a 

13 borough r o a d . I t was n o t on t h e o r i g i n a l c o m p l a i n t . 

14 JUDGE: I t was n o t t o t h e o r i g i n a l c o m p l a i n t s ? 

15 A. R i g h t , so I'm n o t . 

16 BY ATTORNEY CHROMEY: 

17 Q. You d o n ' t have any knowledge o f t h a t one a t a l l ? 

18 A. W e l l , I ' v e r e a d o v e r i t and I t h i n k I know where 

19 i t i s . But, no, I'm n o t p r e p a r e d t o answer q u e s t i o n s 

20 about i t . 

21 Q. But do you know i f y o u r company has s p e n t any 

22 money on i t ? T h a t ' s a l l I'm r e a l l y c o n c e r n e d a b o u t . 

23 A. I d o n ' t know. 

24 ATTORNEY CHROMEY: Can I have j u s t one second, 

25 Your Honor. 
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1 JUDGE: Sure. 

2 ATTORNEY CHROMEY: No f u r t h e r q u e s t i o n s . Your 

3 Honor. 

4 JUDGE: Thank you. Mr. Sharp? 

5 ATTORNEY SHARP: I have some q u e s t i o n s , Your 

6 Honor. 

V CROSS EXAMINATION 

8 BY ATTORNEY SHARP: 

9 Q. Mr. M u l l e r , i n yo u r w r i t t e n t e s t i m o n y , w h i c h I ' v e 

10 managed t o m i s p l a c e , you s a i d t h a t some o t h e r 

11 r a i l r o a d s have o p e r a t i n g r i g h t s o r o p e r a t e on y o u r 

12 l i n e s . J u s t c o u l d you j u s t r e i t e r a t e ? What o t h e r 

13 r a i l r o a d s have o p e r a t i n g r i g h t s on y o u r two l i n e s i n 

14 t h i s area? I'm assuming i t ' s two d i f f e r e n t l i n e s ? 

15 A. The one l i n e where I guess y o u ' r e r e f e r r i n g t o 

16 t h e H i l l S t r e e t c r o s s i n g i s we c a l l i t t h e T a y l o r 

17 s e c o n d a r y . That c o n n e c t s our r a i l r o a d a t P i t t s t o n , 

18 we own t h a t o ver t o t h e Delaware and Hudson y a r d a t 

19 T a y l o r . And t h e Delaware Lackawanna r a i l r o a d company 

20 has o p e r a t i n g r i g h t s o ver t h a t l i n e . 

21 Q. Okay. 

22 A. And t h e o t h e r companies Luzerne and S c h u y l k i l l . 

23 They have o p e r a t i n g r i g h t s o v e r he what we c a l l t h e 

24 Duryea b r a n c h , t h a t would be Foote S t r e e t . 

25 Q. Foote Avenue? 
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1 A. R i g h t . 

2 Q. Do any o f t h e s e o t h e r l i n e s t o who have o p e r a t i n g 

3 r i g h t s on y o u r l i n e s o r o p e r a t e , do t h e y p a r t i c i p a t e 

4 e i t h e r m o n e t a r i l y o r p h y s i c a l l y i n any t r a c k o r 

5 c r o s s i n g maintenance on y o u r l i n e s ? 

6 A. They d o n ' t even pay t o use t h e s e l i n e s , b u t t h e r e 

7 i s a t e m p o r a r y arrangement r i g h t now. They're p a y i n g 

8 a l i t t l e amount o f money f o r more f o r s m a l l t i m e b u t 

9 t h e s e t r a c k s a r e f r e e t o them and t h e y d o n ' t 

10 p a r t i c i p a t e i n any o f t h e m a i n t e n a n c e , a l t h o u g h t h e r e 

11 may be a s t a t e g r a n t i n t h e works t o do t h e some work 

12 on t h e one b r a n c h . But a g a i n , I d o n ' t r e a l l y g e t 

13 i n t o t h a t t o o much. 

14 Q. Okay. 

15 A. They d o n ' t pay us, p e r se, t h a t I know o f . 

16 Q. Do you c a r r y any f r e i g h t f r o m e i t h e r CSX o r NS on 

17 t h i s l i n e ? 

18 A. W e l l , we i n t e r c h a n g e d i r e c t l y w i t h N o r f o l k 

19 S o u t h e r n i n Reading, P e n n s y l v a n i a , and L e h i g h t o n . We 

20 g e t t r a f f i c f r o m CSX a l s o f r o m a l l t h e r a i l r o a d s b u t 

21 n o t d i r e c t l y . 

22 Q. Does Reading Blue M o u n t a i n o r e i t h e r o f t h e two 

23 r a i l l i n e s t h a t o p e r a t e on y o u r t r a c k s , do t h e y do 

24 any t r a f f i c r e g a r d i n g and I p r o b a b l y d o n ' t know 

25 t h e t e c h n i c a l t e r m , t h e t r u c k t r a i l e r 
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1 A. No. 

2 Q. t r a f f i c t r a n s m i s s i o n ? 

3 A. No. 

None o f t h a t work a t a l l ? 

I n t e r m o d a l , no. 

On a d i f f e r e n t s u b j e c t , you t e s t i f i e d a b o u t 

7 Coxton Road. Would you agree t h a t t h e r e i s a s p l i t 

8 r a i l a t Coxton r o a d i n t h e c r o s s i n g ? 

9 A. Yes, t h e r e i s . 

10 Q. I t h i n k y o u r t e s t i m o n y i s t h a t i t d o e s n ' t hamper 

11 y o u r r a i l t r a f f i c ? 

12 A. R i g h t . 

13 Q. Would you agree t h a t h a v i n g t h e s p l i t r a i l t h e r e 

14 i n c r e a s e s t h e chance t h a t t h e r e w o u l d be an i n c i d e n t 

15 o r d e r a i l m e n t i n v o l v i n g y o u r t r a i n s ? 

16 A. No. 

17 Q. You're s a y i n g t h e r e ' s a b s o l u t e l y no way p o s s i b l e 

18 a t r a i n w i l l d e r a i l because t h a t r a i l i s s p l i t ? 

19 A. W e l l , I mean, i t ' s p o s s i b l e f o r t r a i n s t o d e r a i l 

20 on t h e n o r t h e a s t c o r r i d o r a t 90 m i l e an hour a t r a c k . 

21 To e x p l a i n i n a l i t t l e more d e t a i l , t h a t whole b r a n c h 

22 l i n e i s i n such t e r r i b l e c o n d i t i o n t h a t speed i s t h a n 

23 t e n m i l e s an hour. So we h a v e n ' t had t h e r e s o u r c e s 

24 t o f i x t h e b r a n c h l i n e up, much l e s s w o r r y a b o u t 

25 s p l i t r a i l i n a c r o s s i n g t h a t ' s o f no danger t o t h e 
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1 r a i l r o a d . I t ' s n o t an i l l e g a l r a i l . 

2 Q. You had a l s o s t a t e d i n yo u r t e s t i m o n y t h a t i t 

3 d o e s n ' t hamper highway t r a f f i c . Would you agree w i t h 

4 t h e s t a t e m e n t t h a t was g i v e n by Mr. Moss f r o m t h e 

5 Borough t h a t v e h i c l e s a r e h i t t i n g t h e r a i l s because 

6 o f t h e d e t e r i o r a t e d c r o s s i n g area? 

7 A. No. My e x p e r i e n c e has been t h a t t h e s e low-boy 

8 t r u c k s h i t t h e r a i l i s because t h e y ' r e t o o heavy and 

9 t h e y h i t t h e r a i l and t h e y b r e a k them and t h e y t e a r 

10 them o u t . We've had numerous i n c i d e n t s o f t h a t . And 

11 we have never been a b l e t o be b l a m i n g i t on t h e 

1 2 c r o s s i n g . I t ' s t h e t r u c k s t h a t h i t i t . I d o n ' t know 

13 t h e k i n d o f t r u c k s h e ' s - t a l k i n g a b o u t . I'm r e f e r r i n g 

14 t o t h e s e low-boys t h a t h a u l t h e s e heavy l o a d s . I 

15 d o n ' t know what he's t a l k i n g a b o u t . 

16 Q. When you say-low-boy, why d o n ' t you e x p l a i n what 

17 you r e f e r t o , how h i g h o f f t h e ground? 

18 A. A g a i n I'm n o t an e x p e r t on t r u c k s o r high w a y s . 

19 But we've had t h i s happen a t two o f t h e c r o s s i n g s . 

20 They have t h e s e e x t r a l o n g t r u c k s and t h e y s i t r e a l 

21 low and t h e y p u t a l o t o f e x t r a w e i g h t on t o g e t 

2 2 p e r m i t s . And t h e n t h e y go a c r o s s t h e c r o s s i n g s i t 

23 r e a l low and p u t a l o t o f e x t r a w e i g h t on t o g e t 

24 p e r m i t s and t h e n t h e y go a c r o s s t h e c r o s s i n g , g e t 

25 hung up and b r e a k t h e r a i l and t h e n we're supposed t o 
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1 f i x them. Unless we c a t c h them, we c a n ' t do t h a t 

2 a n y t h i n g about i t . And t h a t ' s what happened a t 

3 Coxton. My u n d e r s t a n d i n g i s a low boy t r u c k h i t 

4 t h a t , b r o k e t h e r a i l . We d i d n ' t g e t h i s l i c e n s e 

5 number. So t h e t r u c k b r o k e t h e r a i l r o a d and we're 

6 supposed t o pay f o r i t . 

7 Q. But you d i d n ' t w i t n e s s t h a t ? Of c o u r s e , you 

8 d i d n ' t w i t n e s s t h a t p e r s o n a l l y ? 

9 A. I d i d n ' t w i t n e s s t h a t p e r s o n a l l y . 

10 JUDGE: I n c o n j u n c t i o n w i t h t h a t , do you 

11 r e c a l l do you r e c a l l Mr. Moss t e s t i f y i n g a b o u t 

12 d o l l i e s on t h e t r u c k s ? 

13 A. R i g h t . Yes, I d i d . Yes. 

14 JUDGE: And do you know what t h a t i s ? 

15 A. Not r e a l l y , t o be honest w i t h you. I d o n ' t know 

16 a n y t h i n g about t r u c k s . 

17 ATTORNEY SHARP: May I approach. Your Honor? 

18 JUDGE: S u r e l y . 

19 BY ATTORNEY SHARP: 

2 0 Q. T h a t ' s i s what has been marked as E x h i b i t 1-D. 

21 i t was a p i c t u r e e n t e r e d i n t o t h e r e c o r d by t h e 

22 Borough o f a c r o s s i n g p a n e l l o c a t e d a d j a c e n t t o t h e 

23 Coxton Road c r o s s i n g ? 

24 A. Uh-huh ( y e s ) . 

25 Q . i s t h a t p a n e l t o be used t o r e p l a c e t h e C o x t o n 
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1 Road c r o s s i n g ? 

2 A. I d i d n ' t even know t h a t p a n e l was t h e r e . 

3 Q. So you d o n ' t know how l o n g t h a t p a n e l has been 

4 s i t t i n g t h e r e ? 

5 A. No. 

6 Q. Would you agree w i t h me t h a t i t ' s been i n t h e r e 

V f o r a t l e a s t t h e l a s t t h r e e weeks? 

8 A. I have no c l u e . 

9 Q. You have no i d e a what t h a t p a n e l i s t h e r e f o r ? 

10 A. I d i d n ' t say t h a t . You asked . 

11 Q. What i s t h a t p a n e l t h e r e f o r ? 

12 A. I assume my maintenance-of-way p e o p l e p u t a p a n e l 

13 t h e r e t o p r o b a b l y sometime t o do s o m e t h i n g w i t h t h e 

14 c r o s s i n g b u t I d i d n ' t know i t was t h e r e . 

15 Q. I s t h e r e any reason why y o u r f o r c e w o u l d have p u t 

16 t h i s c r o s s i n g t h e r e b u t n o t t a k e n s t e p s t o i n s t a l l 

17 t h e c r o s s i n g a t Coxton a t t h i s p o i n t ? 

18 A. I s t h e r e any reason why? 

19 Q. Yes. 

20 A. No money. 

21 Q. I have a few s p e c i f i c q u e s t i o n s a b o u t and I'm 

22 g o i n g t o l i m i t i t t o Foote, Phoenix and Stevenson 

23 when was t h e l a s t t i m e you v i s i t e d each o r any o f 

24 t h o s e c r o s s i n g s , i f you remember? 

25 A. P r o b a b l y sometime i n e a r l y March. 
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1 Q. I'm t a l k i n g about t h e Foote Avenue c r o s s i n g . 

2 Would you agree t h e r e t h a t t h a t t h e r e ' s some t i m b e r 

3 s h i f t i n g i n t h a t l o c a t i o n t h a t t h e t i m b e r s a r e l o o s e 

4 i n t h e fl a n g e w a y s ? 

5 A. T h a t ' s c e r t a i n l y p o s s i b l e , yeah. 

6 JUDGE: Can we have t h a t q u e s t i o n c o m p l e t e l y 

7 r e r e a d and r e p h r a s e d because we s t a r t e d o u t w i t h 

8 c o u l d you d i s p u t e t h e n and you and I d o n ' t want 

9 one b r i e f t e l l i n g me he d i s p u t e d i t and a n o t h e r one 

10 t e l l i n g me . 

11 ATTORNEY SHARP: I a p o l o g i z e f o r t h e 

12 i n a r t i c u l a t e p h r a s i n g , Your Honor. 

13 JUDGE: T h a t ' s a l l r i g h t . 

14 BY ATTORNEY SHARP: 

15 Q. Would you agree w i t h me t h a t a t Foote Avenue t h e 

16 t i m b e r s and t h e f l a n g e w a y s a r e l o o s e n e d and moving? 

17 A. I i m a g i n e . You know, a g a i n , t h a t ' s a p r o b l e m a t 

18 some c r o s s i n g and i t may be t h e r e . I w o u l d n ' t 

19 d i s p u t e i t , l e t ' s p u t i t t h a t way. 

20 Q. Tha t ' s f i n e . L e t ' s j u s t t a k e Foote Avenue, f o r 

21 example. I s t h e r e a way f o r t h e r a i l r o a d t o e i t h e r 

22 t i g h t e n t h o s e t i m b e r f l a n g e w a y s o r r e p l a c e them t o 

23 g e t them i n a more s o l i d c o n d i t i o n i n a non-moving . 

24 c o n d i t i o n ? 

25 A. Oh, yes. 
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1 Q. Would i t improve r i d e c o n d i t i o n s a t t h e c r o s s i n g ? 

2 A. For whom? 

3 Q. For r a i l and highway t r a f f i c . 

4 A. Not f o r r a i l . 

5 Q. Would i t improve t h e highway t r a f f i c ? 

6 A. I guess. I d o n ' t know. I would i m a g i n e . 

7 Q. Would Reading be w i l l i n g t o do p a v i n g and t i m b e r 

8 t i g h t e n i n g o r r e p l a c e m e n t work a t t h e s e c r o s s i n g s i f 

9 t h a t were t o c r e a t e a smoother, s a f e r c r o s s i n g a r e a 

10 f o r highway t r a f f i c ? 

11 A. Yes. 

12 Q. And i f t h a t c o u l d be a c c o m p l i s h e d , w o u l d i t be 

13 Reading's p r e f e r e n c e t o a c c o m p l i s h an adequate 

14 c r o s s i n g area by maintenance r a t h e r t h a n f u l l - d e p t h 

15 r e p l a c e m e n t ? 

16 A. F u l l - d e p t h what? 

17 Q. F u l l d e p t h , and I ' l l l e a v e i t a t a s p h a l t and 

18 t i m b e r ? 

19 A. Q u i t e f r a n k l y , o v e r t i m e , we would p r o b a b l y 

2 0 p r e f e r t o do t h e whole c r o s s i n g i f t h e c o s t c o u l d be 

21 s h a r e d f a i r l y . For t h e t i m e b e i n g , t o s o l v e t h e 

22 immediate p r o b l e m , we'd be w i l l i n g t o t a k e c a r e o f 

23 t h a t , yes. 

24 Q . i w o u l d ask you t h e same s e r i e s o f q u e s t i o n s 

25 a b o u t S t e v e n s o n S t r e e t . Would you a g r e e t h a t t h e r e ' s 
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1 some movement i n t h e t i m b e r t h e r e ? 

2 A. That was on t h e l i s t , I t h i n k I'm n o t aware 

3 o f t h a t . I d o n ' t know where i t i s . 

4 Q. Then I won't ask q u e s t i o n s a b o u t t h a t i f y o u ' r e 

5 n o t p r e p a r e d t o answer. 

6 A. I m i g h t as w e l l h e l p you. I ' l l say i t ' s p r o b a b l y 

7 t r u e because t h e s e c r o s s i n g s h a v e n ' t been r e p a i r e d 

8 f o r a p e r i o d o f t i m e . We'd l i k e t o see a l o n g e r - t e r m 

9 s o l u t i o n t o t h e s e p r o b l e m s . T h a t ' s what we're t r y i n g 

10 t o a c c o m p l i s h . 

11 ATTORNEY SHARP: Your Honor, may I have one 

12 m i n u t e . 

13 JUDGE: Sure? 

14 ATTORNEY SHARP: May I approach. Your Honor? 

15 JUDGE: Please. 

16 BY ATTORNEY SHARP: 

17 Q. Mr. M u l l e r , I would l i k e you t o r e f e r t o what's 

18 been p r e v i o u s l y marked and e n t e r e d as Department 

19 E x h i b i t 3-B. I t ' s an u p - c l o s e p h o t o g r a p h o f t h e 

20 Phoenix S t r e e t c r o s s i n g . 

21 A. ( I n d i c a t e s y e s ) . 

22 Q. Would you agree t h a t t h a t p h o t o g r a p h d e p i c t s a 

23 s i t u a t i o n where t h e a c t u a l r a i l , t o p o f r a i l , i s 

24 I'm making an a p p r o x i m a t i o n , maybe an i n c h , i n c h and 

25 a h a l f , two i n c h e s below t h e t o p o f t h e wooden t i m b e r 

Sargent's Court Reporting Service, Inc. 
(814) 536-8908 



99 

1 f l a n g e w a y ? 

2 A. I t l o o k s l i k e t h e r a i l i s a l i t t l e l o w e r , yes. 

3 Q. What would be t h e cause o f t h a t ? What do you 

4 t h i n k i s t h e cause o f t h a t ? 

5 A. W e l l , d e t e r i o r a t i n g c o n d i t i o n s o f t h e t r a c k . 

6 Sometimes t h e s e t i m b e r s , when t h e y g e t r o t t e n l i k e 

7 t h a t , t h e y a c t u a l l y expand. 

8 Q. And i s n ' t i t t h e case t h a t t h e r a i l and t h e 

9 wooden f l a n g e w a y s h o u l d be s h o u l d p r o b a b l y be a t an 

10 even l e v e l ? 

11 A. Oh, d e f i n i t e l y . 

12 Q. i s t h e r e any work t h a t can be done a t t h a t 

13 c r o s s i n g o t h e r t h a n r e p l a c i n g t h e e x i s t i n g c r o s s i n g 

14 w i t h a new t i m b e r and a s p h a l t c r o s s i n g t h a t c o u l d 

15 a l l e v i a t e t h a t s i t u a t i o n , t o y o u r knowledge? 

16 A. I would t h i n k t h a t we c o u l d p r o b a b l y r e p l a c e some 

17 o f t h e t i m b e r s t h a t p a r a l l e l t h e r a i l s . 

18 Q. I s t h e r a i l r o a d w i l l i n g t o do and i f t h e PUC 

19 o r d e r s i t , i s i t w i l l i n g t o a c c e p t t h e r o u t i n e 

20 m a i n t enance c r o s s i n g areas w i t h i n what we c a l l t h e 

21 t r a d i t i o n a l area w i t h i n two f e e t o f r a i l f r o m t h e 

22 r a i l head o u t t h e end o f each r a i l o u t 24 i n c h e s 

23 f r o m e a c h s i d e ? 

24 A. Yes. 

25 ATTORNEY SHARP: Y o u r H o n o r , i f may j u s t h a v e 
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1 one moment. 

2 JUDGE: Uh-huh ( y e s ) . 

3 ATTORNEY SHARP: Your Honor, t h a t ' s a l l I 

4 have. . 

5 JUDGE: Thank you v e r y much, s i r . Mr. Salapa? 

6 ATTORNEY SALAPA: Thank you. Your Honor. 

7 CROSS EXAMINATION 

8 BY ATTORNEY SALAPA: 

9 Q. Mr. M u l l e r , c o r r e c t me i f I'm wrong, d i d you 

10 t e s t i f y e a r l i e r t h a t you have n o t been t o t h e 

11 Stevenson S t r e e t c r o s s i n g ? 

12 A. W e l l , I d i d n ' t r e s e a r c h i t because i t wasn't on 

13 t h e l i s t . I ' v e been t h e r e p r o b a b l y i n March. But 

14 I'm n o t s u r e where i t i s . I know i t ' s on t h e T a y l o r 

15 s e c o n d a r y so . 

16 JUDGE: I t h i n k h i s t e s t i m o n y i s t h a t i t ' s n o t 

17 on t h e l i s t . 

18 BY ATTORNEY SALAPA: 

19 Q. Do you know p e r s o n a l l y o r i n yo u r c a p a c i t y as 

20 p r e s i d e n t o f t h e r a i l r o a d , a r e you aware t h a t one o f 

21 t h e f l a s h i n g l i g h t s i g n a l s t h e r e i s l o c a t e d 

22 a p p r o x i m a t e l y 30 f e e t f r o m t h e edge o f t h e r a i l ? 

23 A. I'm n o t p e r s o n a l l y aware o t h a t . But i t d o e s n ' t 

24 s u r p r i s e me. 

25 Q. i n yo u r e x p e r i e n c e , s h o u l d t h a t f l a s h i n g l i g h t 
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1 s i g n a l be r e l o c a t e d somewhere c l o s e r t o t h e r a i l ? 

2 A. My u n d e r s t a n d i n g i s we d o n 1 1 make any d e c i s i o n s 

3 on c r o s s i n g p r o t e c t i o n . T h a t ' s a l l done by t h e PUC 

4 and t h e f e d government, I guess. We d o n ' t make 

5 d e c i s i o n s on t h e l o c a t i o n s o f f l a s h e r s o r when 

6 t h e y ' r e i n s t a l l e d o r when t h e y ' r e removed. Do you 

7 want my o p i n i o n ? I mean, o b v i o u s l y t h e f l a s h h e r 

8 s h o u l d be a c e r t a i n l o c a t i o n on t h e r a i l r o a d , b u t I 

9 d o n ' t t h i n k we move t h o s e on our own w i t h o u t f e d e r a l 

10 money o r . 

11 JUDGE: You d o n ' t do them w i t h o u t o u r o r d e r s ? 

12 A. Okay. Thank you. He's answered t h e q u e s t i o n f o r 

13 me. 

14 BY ATTORNEY SALAPA: 

15 Q. i s Stevenson S t r e e t on t h e r a i l l i n e where one o f 

16 t h e s e t s o f t r a c k s has been removed; do you know? 

17 A. I s u s p e c t i t i s . I f i t ' s on t h e T a y l o r 

18 s e c o n d a r y , t h a t was d o u b l e t r a c k . 

19 Q. And you say t h e Reading Blue M o u n t a i n N o r t h e r n 

20 d i d n o t remove any o f t h e r a i l f r o m t h a t c r o s s i n g o r 

21 any o f o t h e r s ? 

22 A. No. We bought 106 m i l e s f r o m C o n r a i l and we have 

23 n e v e r removed a n y t h i n g . 

24 Q. I t ' s p o s s i b l e t h e n t h a t t h e f l a s h i n g l i g h t s i g n a l 

25 a Stevenson S t r e e t i s where i t i s because t h e r e used 
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1 t o be a second t r a c k t h e r e ? 

2 A. I'm s u r e t h a t would be t h e case, yes. 

3 Q. Would t h e r a i l r o a d be w i l l i n g t o r e l o c a t e t h a t 

4 f l a s h i n g l i g h t t o a p o i n t where i t was c l o s e r t o t h e 

5 t r a c k ? 

6 A. What does t h a t mean? L i k e i f I g e t a PUC o r d e r 

7 do i t o r what? 

8 Q. L e t me r e p h r a s e i t . Would t h e r a i l r o a d v o l u n t e e r 

9 t o move t h e f l a s h i n g l i g h t s i g n a l c l o s e r t o i t s 

10 t r a c k ? 

11 A. I mean, I have no p r o b l e m t o do i t i f i t ' s l e g a l 

12 f o r us t o do i t . I d o n ' t know t h a t we've e v e r done 

13 t h a t . We have o t h e r l o c a t i o n s t h a t i s d o u b l e t r a c k 

14 and t h e f l a s h e r s a r e f u r t h e r away. We d o n ' t move 

15 them e v e r . But I d o n ' t know I would be w i l l i n g 

16 t o do i t i f i t ' s t h e r i g h t t h i n g t o do. I d o n ' t 

17 know. 

18 ATTORNEY SALAPA: Thank you. T h a t ' s a l l t h a t 

19 I have. 

20 JUDGE: B e f o r e I a l l o w y o u r Counsel t o 

21 R e d i r e c t , you s a i d t h a t y o u ' r e l o o k i n g f o r a l o n g e r 

22 t e r m s o l u t i o n a t t h e s e c r o s s i n g s . Do you want t o 

23 expand on t h a t f o r me, s i r ? 

24 A . W e l l , we would l i k e t o see t h e s e c r o s s i n g s 

25 redone, o b v i o u s l y . Many o f them have been t h i s way 
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1 f o r many y e a r s . One o f t h e problems we have, i t ' s a 

2 n i c e p r o b l e m t o have, b u t we have so much S t a t e money 

3 t o g i v e n t o us f o r so many o t h e r t h i n g s , we have a 

4 h a r d t i m e coming up w i t h t h e m a t c h i n g monies, t h e 2 5 

5 p e r c e n t . And i f you g e t S t a t e money f o r c e r t a i n 

6 p r o j e c t s , you have t o spend i t any c e r t a i n amount o f 

7 t i m e . Now, l i k e we're d o i n g n o t h i n g b u t w o r k i n g on 

8 s t a t e p r o j e c t s u n t i l June 3 0 t h . I mean, we're a 

9 s m a l l r a i l r o a d w i t h l i m i t e d t r a f f i c b u t we have a 

10 s o r t o f l o t o f m i l e a g e . And we're bombarded w i t h 

11 r e q u e s t s . So what I would l i k e t o see i s r e s o l u t i o n 

12 t o t h i s i s . I would l i k e t o see i f we c o u l d do some 

13 p a t c h i n g t o make ever y b o d y happy f o r t h e t i m e b e i n g 

14 and t h e n o v e r t h e n e x t two t o t h r e e y e a r s , we'd l i k e 

15 t o r e b u i l d a l l o f t h e s e c r o s s i n g s i f t h e y would 

16 a l l o c a t e t h e c o s t s f a i r l y . I mean, I f i n d i t v e r y 

17 i n t e r e s t i n g , I have t o s i t h e r e and l i s t e n t o a l l o f 

18 t h e problems w i t h t h e s e c r o s s i n g because a l l t h e 

19 t r u c k i n g companies a r e w r e c k i n g them. They a r e o u r 

20 d i r e c t c o m p e t i t i o n . And I have a r e a l p r o b l e m 

21 p h i l o s o p h i c a l l y s u b s i d i z i n g t h e t r u c k s , w h i c h we do 

22 e v e r y day. And I t h i n k t h a t ' s why we end up i n t h e s e 

23 h e a r i n g s . 

24 JUDGE: I ' m j u s t s p e c u l a t i n g h e r e . I ' d s t o p 

25 anybody e l s e f r o m d o i n g i t b u t s i n c e I ' m t h e Judge , I 
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1 do i t . I f t h e r e were some way wh i c h c o u l d you t a k e 

2 some o f t h e o t h e r monies t h a t y o u ' r e r e c e i v i n g and, 

3 w i t h t h e c o o p e r a t i o n o f PennDOT and/or t h e f e d e r a l 

4 government, e i t h e r c o n t r i b u t e o r work w i t h someway o r 

5 o t h e r t o c o n t r i b u t e t o l o n g - t e r m s o l u t i o n o f h i g h r u b 

6 B e r i n g t h e s e c r o s s i n g s , would you be w i l l i n g t o do 

7 t h a t ? 

8 A. Yes. We've done dozens and dozens o f t h e s e . The 

9 p r o b l e m i s t h e r e were so many. A l l t h e s e r a i l r o a d s 

10 were b a n k r u p t , and you u n d e r s t a n d t h e h i s t o r y . 

11 JUDGE: I u n d e r s t a n d . 

12 A . We have a g r e a t w o r k i n g r e l a t i o n s h i p w i t h 

13 PennDOT. The p r o b l e m i s you g e t h i t w i t h so much a t 

14 once and we have t o come up w i t h m a t c h i n g money. 

15 There's o n l y l i m i t e d f u n d s . But PennDOT has been 

16 v e r y good t o us. W i t h o u t what t h e y ' v e done f o r us, 

17 we c o u l d n ' t be i n b u s i n e s s . But now we're g e t t i n g 

18 h i t w i t h e i g h t o r n i n e a t one t i m e here you know, 

19 we're w i l l i n g t o f i x them. The d e t o u r i s t h e b i g 

20 t h i n g . 

21 JUDGE: How many o f t h e s e can we s e l l o f f t o 

22 R a i l s t o T r a i l s ? 

23 A. A c t u a l l y , I am. I'm s e l l i n g them 18 m i l e s . 

24 A c t u a l l y , I m i g h t g i v e i t t o them, I don * t know y e t . 

25 But n o t t h e s e , we're g o i n g t o keep t h e s e . But we're 
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v e r y s u p p o r t i v e o f R a i l s t o T r a i l s . 

JUDGE: Mr. Sharp wants t o jump i n on my 

e x p a n s i o n t h e r e . 

ATTORNEY SHARP: Your Honor, j u s t b e f o r e Mr. 

Hocky R e d i r e c t s , i f I c o u l d maybe ask a few q u e s t i o n s 

t h a t w ould c l e a r t h a t up. 

RECROSS EXAMINATION 

BY ATTORNEY SHARP: 

Q. Mr. M u l l e r , when you t a l k a b o u t S t a t e g r a n t s , a r e 

you t a l k i n g about f u n d i n g t h e Department * s Bureau o f 

R a i l F r e i g h t f o r Tr a c k Improvements? 

A. I mean, we g e t money f r o m e v e r y b o d y . I d o n ' t do 

t h e John Waters, who you p r o b a b l y know, does i t 

f o r me. I d o n ' t know where t h e money comes I 

know i t come i n tremendous amounts because e v e r y b o d y 

i s t r y i n g i t save t h e s e r a i l r o a d s . 

Q. As t o yo u r knowledge, i s n ' t i t a f a c t t h a t t h e 

money t h a t comes i n must be s p e c i f i c a l l y s p e n t on t h e 

p r o j e c t s t h a t i t i s earmarked f o r ? 

A. W e l l , i f we g e t l e t ' s say we g e t a $1 m i l l i o n 

g r a n t on t h e L e h i g h l i n e , w h i c h i s s o r t o f s p e c i f i c . 

And i f we r u n i n t o a p r o b l e m l i k e t h i s , sometimes we 

can go back t o PennDOT, e x p l a i n t h e p r o b l e m and t h e y 

sometimes w i l l move t h a t money ar o u n d . But i t ' s s i t e 

s p e c i f i c , I t h i n k , when i t ' s f e d e r a l money. I d o n ' t 
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1 know enough about t h a t , you know. But we have been 

2 a b l e t o move monies around t h a t we've g o t t e n f r o m 

3 PennDOT t o do some t h i n g s . But i t ' s a l m o s t up t o 

4 t h e i r d i s c r e t i o n i f t h e y say, no, i t d o e s n ' t move. 

5 But t h a t ' s r e a l l y s o mething I'm n o t e x a c t l y s u r e 

6 a b o u t . 

7 JUDGE: But t h e y h a v e n ' t t o l d you t h e y d o n ' t 

8 have money? 

9 A. Everybody says t h e y d o n ' t have t h e money. 

10 R e a l l y , e x c e p t f o r me, I'm w i l l i n g t o t a k e s o m e t h i n g . 

11 ATTORNEY SHARP: Tha t ' s a l l . Your Honor. 

12 JUDGE: R e d i r e c t , Mr. Hocky? 

13 ATTORNEY HOCKY: Thank you. Your Honor. 

14 REDIRECT EXAMINATION 

15 BY ATTORNEY HOCKY: 

16 Q. When Mr. Sharp f r o m PennDOT was a s k i n g you 

17 w h e t h e r t h e r a i l r o a d w o uld be w i l l i n g t o f o r example, 

18 t i g h t e n t h e t i m b e r s o r r e p l a c e t h e t i m b e r s and do 

19 some p a v i n g a t t h e c r o s s i n g s , what a b o u t an 

20 a s s o c i a t e d c o s t s l i k e d e t o u r s o r p a v i n g t h e 

21 approaches, i s t h e r a i l r o a d a g r e e i n g t o be a r t h o s e 

22 c o s t s v o l u n t a r i l y a t t h i s p o i n t ? 

23 A. I d o n ' t t h i n k we're r e s p o n s i b l e f o r t h e 

24 approaches. And t h e d e t o u r i s always a p r o b l e m we 

25 w o u l d l i k e t o have some h e l p w i t h t h e d e t o u r . 
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1 Q. And when he asked you a b o u t t a k i n g c a r e o f 

2 m a i n t a i n i n g t h e c r o s s i n g s w i t h i n what's been t h e 

3 t r a d i t i o n a l two f e e t o u t s i d e o f each r a i l , were 

4 t a l k i n g about f u t u r e maintenance a f t e r t h e s e a r e 

5 f i x e d up? 

5 A. Yes. We would be w i l l i n g t o m a i n t a i n them. 

V There's j u s t been so many o f them, we j u s t c a n ' t g e t 

8 c a u g h t up. But, yes, once t h e y ' r e re-done, I t h i n k 

9 we've done a g r e a t j o b o f m a i n t a i n i n g grade 

10 c r o s s i n g s . 

11 Q. When Mr. Salapa was a s k i n g you a b o u t moving t h e 

12 l i g h t s a t Stevenson Road, even t h o u g h we h a v e n ' t 

13 l o o k e d a t t h a t one y e t , when you s a i d y o u ' r e w i l l i n g 

14 t o move i t , were you n e c e s s a r i l y a g r e e i n g t h a t t h a t 

15 would be a t t h e r a i l r o a d ' s c o s t t o move t h a t ? 

16 A. I mean, I'm n o t h e r e t o q u i b b l e a b o u t a few 

17 hundred d o l l a r s here and t h e r e . I f t h a t w o u l d be a 

18 r e q u e s t t o do t h a t , I t h i n k we c o u l d do t h a t . But 

19 I'm n o t s u r e we're supposed t o do t h a t l e g a l l y . I 

20 mean, I d o n ' t t h i n k we I mean, Dave, you know, 

21 a r e we a l l o w e d t o do t h a t w i t h o u t PUC o r d e r ? 

22 Q. i t h i n k w e ' l l ask you t h e q u e s t i o n s . 

23 A. I d o n ' t want t o say I'm g o i n g t o do s o m e t h i n g i f 

24 I * m n o t a l l o w e d t o do i t . 

25 Q. I ' l l t e l l you what, y o u ' r e a l l o w e d t o do i t . 
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1 ATTORNEY HOCKY: Th a t ' s a l l I have. Your 

2 Honor. 

3 JUDGE: Thank you v e r y much. You're excused. 

4 Tha t w h i c h has been p r e v i o u s l y marked and i d e n t i f i e d 

5 as t h e R a i l r o a d D i r e c t S t a t e m e n t Number One i s 

6 r e c e i v e d i n t o e v i d e n t i a r y r e c o r d w i t h o u t o b j e c t i o n . 

V Are t h e r e any f u r t h e r w i t n e s s e s f o r t h e R a i l r o a d ? 

8 ATTORNEY HOCKY: No, Your Honor. 

9 JUDGE: Mr. Salapa, p l e a s e c a l l y o u r 

10 w i t n e s s e s . 

11 ATTORNEY SALAPA: I ' l l c a l l Mr. H u l l . 

12 JUDGE: Would you r a i s e y o u r r i g h t hand t o be 

13 sworn, s i r ? 

14 RONALD HULL, CALLED AND SWORN TO TESTIFY 

15 JUDGE: Please be s e a t e d . 

16 DIRECT EXAMINATION 

17 BY ATTORNEY SALAPA: 

18 Q. Would you p l e a s e s t a t e y o u r name f o r t h e r e c o r d ? 

19 A. My name i s Ronald J. H u l l , H-U-L-L. 

20 Q. And Mr. H u l l , how a r e you employed? 

21 A. I'm a c i v i l e n g i n e e r employed by t h e Bureau o f 

22 T r a n s p o r t a t i o n and S a f e t y o f t h e P u b l i c U t i l i t y 

23 Commission. 

24 Q. And how l o n g have you been i n t h a t p o s i t i o n ? 

25 A. A p p r o x i m a t e l y 12 y e a r s . 
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1 Q. And what a r e y o u r d u t i e s w i t h t h e Commission? 

2 A. My d u t i e s a r e m o n i t o r a s s i g n m e n t s as f a r as 

3 a l t e r a t i o n s t o c r o s s i n g s , you know, m o n i t o r i n g t h e 

4 c o m p l a i n t p r o c e e d i n g s such as t h i s , t e s t i f y i n g a t 

5 h e a r i n g s such as t h i s i f t h e r e ' s no a m i c a b l e 

6 s o l u t i o n s . 

7 Q. And a r e you a l i c e n s e d p r o f e s s i o n a l e n g i n e e r i n 

8 t h e Commonwealth? 

9 A. I am. 

10 Q. And a r e you a u t h o r i z e d t o t e s t i f y on b e h a l f o f 

11 t h e Bureau o f T r a n s p o r t a t i o n and S a f e t y i n t h i s 

1 2 p r o c e e d i n g ? 

1 3 A. Yes, I am. 

1 4 Q. And a r e you f a m i l i a r w i t h t h e c r o s s i n g s t h a t a r e 

1 5 t h e s u b j e c t o f t h i s c o m p l a i n t ? 

16 A. I am. 

1 7 Q. And when was t h e l a s t t i m e you v i s i t e d t h e s i t e 

18 o f t h e s e c r o s s i n g s ? 

19 A. I v i s i t e d t h e s i t e l a s t Monday, May 1 5 t h . 

20 Q. And when you were a t t h e s i t e o f t h e s e c r o s s i n g s , 

21 d i d you do c u r s o r y v i s u a l i n s p e c t i o n o f t h e c r o s s i n g 

22 areas? 

2 3 A. Yes, I d i d . 

2 4 Q. W i t h r e g a r d , t u r n i n g f i r s t t o C o x t o n Avenue , 

25 c o u l d you d e s c r i b e t h e c r o s s i n g a t C o x t o n Avenue? 
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1 A. Coxton Avenue i s on a T a y l o r s e c o n d a r y . I t ' s 

2 p r o t e c t e d s i g n a l s and g a t e s . There's p r o b a b l y a bad 

3 subgrade p r o b l e m because t h e r e ' s a l o t o f mud pumping 

4 a r o u n d t h e a r e a . The c r o s s i n g s u r f a c e has f a i l e d . 

5 The approach roadways a r e r u t t e d and p o t h o l e d . 

6 There's a c r a c k e d r a i l a t t h e c r o s s i n g on t h e I'm 

7 n o t f a m i l i a r w i t h t h e g e o g r a p h i e s . But t h e I'm g o i n g 

8 t o say t h e west r a i l has a c r a c k i n i t . A c t u a l l y , 

9 t h e r e ' s two c r a c k s , one on t h e i n s i d e , one on t h e 

10 o u t s i d e . 

11 Q. When you r e f e r t o t h e y ' r e b e i n g a subgrade 

12 p r o b l e m and w a t e r i n t h e a r e a , a r e you r e f e r r i n g t o 

13 t h e a r e a where t h e roadway i s o r t h e t r a c k s o r what 

14 e x a c t l y a r e you r e f e r r i n g t o ? 

15 A. B a s i c a l l y t h e roadway and t h e t r a c k i s l i k e i n a 

16 low a r e a t h e r e ' s a l o t o f w a t e r t h a t ponds a t t h e 

17 c r o s s i n g and t h e s u r r o u n d i n g a r e a s . 

18 Q. And when you were a t t h e c r o s s i n g , d i d you 

19 o b s e r v e any t r a i n o r v e h i c u l a r t r a f f i c u s i n g t h e 

20 c r o s s i n g ? 

21 A. I n o t i c e v e h i c u l a r t r a f f i c . 

22 Q. And would you agree w i t h t h e p r e v i o u s t e s t i m o n y 

23 t h a t t h e r e a r e a f a i r l y s u b s t a n t i a l number o f t r u c k 

24 t h a t i s use t h i s c r o s s i n g ? 

25 A. From my g a t h e r i n g , t h e r e would be a l o t o f heavy 
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1 t r u c k s , a l o t o f t r i - a x l e t r u c k s , w h i c h i s t h e t h r e e 

2 a x l e t r u c k s . 

3 Q. And when you were t h e r e , d i d you o b s e r v e any o f 

4 what a r e c a l l e d t h e low-boys u s i n g t h e c r o s s i n g ? 

5 A. I d i d n ' t see any low t r a i l e r s a t t h a t t i m e . 

6 Q. And a r e you aware o f any p r i o r Commission o r d e r s 

7 w i t h r e g a r d t o t h i s c r o s s i n g ? 

8 A. Yes, I am. 

9 Q. I f you c o u l d p l e a s e i d e n t i f y what has been 

10 p r e v i o u s l y marked as S t a f f E x h i b i t s Number One and 

11 Two? 

12 A. Okay. E x h i b i t Number One was an a p p l i c a t i o n . I t 

13 was d o c k e t e d a t 95397. There was an a p p l i c a t i o n t h e 

14 E r i e Lackawanna R a i l w a y Company t o a l t e r numerous 

15 c r o s s i n g s , i n c l u d i n g what I b e l i e v e a r e t h e c r o s s i n g s 

16 s u b j e c t t o t h e p r o c e e d i n g t h e c r o s s i n g s on t h e 

17 T a y l o r s econdary and s p e c i f i c a l l y H i l l Road, Marcy, 

18 i t s a i d E v e r h a r t ' s b u t our r e c o r d s show t h a t t h e LR 

19 conforms t o Coxton Road and Stevenson. The 

2 0 a p p l i c a t i o n was t o remove one o f t h e two t r a c k s on a 

21 l i n e . And t h e Commission w h i c h by o r d e r May 4 t h , 

22 1970, g r a n t e d t h e a p p l i c a t i o n . Then E x h i b i t Two, t h e 

23 same a p p l i c a t i o n by o r d e r s o f September 1 4 t h , 1970, 

24 was an answer t o a p e t i t i o n f i l e d by t h e E r i e 

25 Lackawanna R a i l w a y Company t h a t t h e y d i d n o t remove 
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1 t o remove t h e second t r a c k on s e v e r a l o f t h e 

2 c r o s s i n g s . And i t would i n c l u d e t h e ones i n t h i s 

3 p r o c e e d i n g a g a i n on t h e T a y l o r s econdary. H i l l Road, 

4 Marcy, E v e r h a r t ' s and Stevenson. So f r o m o u r 

5 r e c o r d s , i t was a t w o - t r a c k system s t i l l t h e n . 

6 Q. And do you r e c a l l s p e c i f i c a l l y i f t h e o r d e r 

7 t h a t ' s marked as E x h i b i t One, d i d t h a t a s s i g n 

8 maintenance r e s p o n s i b i l i t i e s t o any e n t i t y o r 

9 e n t i t i e s a t Coxton Road? 

10 A. Yes, i t a s s i g n e d i t t o t h e c u r r e n t n o t 

11 c u r r e n t r a i l r o a d , t h e r a i l r o a d o p e r a t o r a t t h a t t i m e 

12 w h i c h was t h e E r i e Lackawanna R a i l w a y Company. 

13 Q. And t h a t would be f o r t h e area where? 

14 A. I t ' s b a s i c a l l y t h e area i n c l u s i v e t h e t r a c k s , i n 

15 between t h e t r a c k s and two f o o t o u t s i d e o f r a i l . The 

16 approach roadways t h e n would have been a s s i g n e d t o 

17 t h e highway e n t i t y . And i n t h i s case, t h a t w o u l d be 

18 t h e Department o f T r a n s p o r t a t i o n . 

19 Q. And t h a t would be a t p a r a g r a p h 22 o f t h e o r d e r s ? 

20 A. Yes. 

21 JUDGE: Which o r d e r ? 

22 ATTORNEY SALAPA: E x h i b i t Number One, Your 

23 Honor. 

24 BY ATTORNEY SALAPA: 

25 Q . And t h e n p a r a g r a p h 23 o f E x h i b i t Number One i s 
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1 t h e p o r t i o n o f t h e o r d e r t h a t d i r e c t s E r i e Lackawanna 

2 t o m a i n t a i n t h e area between t h e r a i l s ? 

3 A. Yes. I d o n ' t see a need t o r e a d t h e p a r a g r a p h . 

4 I t ' s a d m i t t e d as an e x h i b i t b u t p r e t t y much i s 

5 e x p l i c i t o f what t h e maintenance a s s i g n m e n t i s o r 

6 a s s i g n e d t o t h e r a i l r o a d a t t h a t t i m e . 

V Q. And does t h e c u r r e n t c o n d i t i o n o f t h e c r o s s i n g 

8 r a i s e any concer n s i n y o u r mind r e g a r d i n g t h e s a f e t y 

9 o f t h e c r o s s i n g and i t s use by v e h i c u l a r and 

10 p e d e s t r i a n t r a f f i c ? 

11 A. Yes. I t ' s a v e r y uneven r i d e . I t ' s , o f c o u r s e , 

12 as p r e v i o u s t e s t i m o n y , e x t r e m e l y r u t t e d . And I guess 

13 i f an i n d i v i d u a l would be e x c e e d i n g t h e speed and 

14 h i t t i n g t h e uneven s u r f a c e , t h e y c o u l d l o s e c o n t r o l 

15 a t t h e c r o s s i n g . So . 

16 Q. Were you p r e s e n t when Borough Councilman o f f e r e d 

17 t e s t i m o n y r e g a r d i n g v e h i c l e s b e i n g damaged a t t h e 

18 c r o s s i n g ? 

19 A. Yes, I was. 

20 Q. And i s t h a t a n o t h e r l i k e l y outcome? 

21 A. I t c o u l d , o f c o u r s e , cause v e h i c l e s , o f c o u r s e . 

22 I w o u l d n ' t c l a s s i f y i t as an a c c i d e n t , i f you c o u l d 

23 damage t h e u n d e r n e a t h s i d e s o f a v e h i c l e . 

24 Q. And i n your o p i n i o n , based on y o u r o b s e r v a t i o n s 

25 a t t h e c r o s s i n g , what would need t o be done a t t h e 
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1 c r o s s i n g i n o r d e r t o p r o v i d e a smooth c r o s s i n g 

2 s u r f a c e f o r v e h i c u l a r t r a f f i c ? 

3 A. W e l l , my o p i n i o n i s a t t h i s c r o s s i n g t h e subgrade 

4 t h a t has f a i l e d . So t h e whole c r o s s i n g needs t o be 

5 r e b u i l t , t h e c r o s s i n g f r o m t i e s up. The approaches 

6 a r e poor so t h e y needs t o be c o n s t r u c t e d t o o due t o 

7 t h e subgrade. I b e l i e v e you have a subgrade p r o b l e m . 

8 And i f you d o n ' t c o r r e c t t h e subgrade, no m a t t e r 

9 what you b u i l d on t o p o f i t , y o u ' r e g o i n g t o have 

10 problems i n t h e f u t u r e . 

11 Q. Now, w i t h r e g a r d t o t h e n e x t c r o s s i n g , Marcy 

12 S t r e e t , c o u l d you p l e a s e d e s c r i b e t h a t c r o s s i n g ? 

13 A. Okay. Marcy S t r e e t i s , a g a i n , p a r t o f t h e T a y l o r 

14 secondary, s i g n a l t r a c k p r o t e c t e d by s i g n a l s , 

15 c o n s i s t s o f t i m b e r f l a n g e w a y s and b i t u m i n o u s a p p r o a c h 

16 roadways. 

17 JUDGE: Could I s t o p you f o r one second, s i r ? 

18 I h a t e t o do t h i s t o you. Counsel. But I had a 

19 q u e s t i o n . And b e f o r e we g e t o n t o a n o t h e r c r o s s i n g , 

20 c o u l d I j u s t ask one more q u e s t i o n ? 

21 ATTORNEY SALAPA: C e r t a i n l y , Your Honor. 

22 JUDGE: Counsel p r e s e n t e d two S t a f f E x h i b i t s , 

23 One and Two. And u n l e s s I f e l l a s l e e p i n t h e m i d d l e 

24 o f i t , I t h o u g h t t h a t he s a i d t h a t on t h e f i r s t one, 

25 w h a t e v e r t h e r a i l r o a d was, t h e E r i e and Lackawanna, I 

Sargent's Court Reporting Service, Inc. 
(814) 536-8908 



115 

1 guess, r e q u e s t e d t h a t t h e y be a l l o w e d t o remove one 

2 o f t h e t r a c k s ? 

3 A. Yes, s i r . 

4 JUDGE: And t h a t on May 4 t h , 1970, t h a t t h a t , 

5 i n f a c t , was' g r a n t e d . Okay? 

6 A. Yes. 

7 JUDGE: And t h e n t h e second o r d e r t h e y came i n 

8 and t h e y s a i d t h a t t h e y d i d n o t want t o remove t h e 

9 t r a c k . Okay. And I d i d n ' t g e t an answer as t o 

10 o r I d i d n ' t hear t h e answer as t o wh e t h e r o r n o t t h a t 

11 r e q u e s t was g r a n t e d and t h e y l e f t b o t h t h e t r a c k s i n ? 

12 A. Okay. Commission g r a n t e d i t by May 4 t h , 1970, t o 

13 l e a v e b o t h t r a c k s i n . Now, f r o m my o b s e r v a t i o n . 

14 JUDGE: So t h e y d e n i e d t h e r e q u e s t t o remove 

15 t h e t r a c k ? 

16 A. No, t h e Commission g r a n t e d i t . But t h e y must 

17 have l a t e r come o u t and t a k e n t h e t r a c k o u t w i t h o u t a 

18 PUC o r d e r . 

19 ATTORNEY SALAPA: I f I may. Your Honor, I 

20 b e l i e v e t h a t what happened was t h e Commission i s s u e d 

21 an o r d e r on May 4 t h , 1970, g r a n t i n g t h e a p p l i c a t i o n 

22 o f t h e E r i e Lackawanna r a i l w a y company t o remove one 

23 t r a c k a l o n g t h i s l i n e . S u b s e q u e n t l y a f t e r t h a t o r d e r 

24 was i s s u e d , a p p a r e n t l y , t h e r a i l r o a d f i l e d a p e t i t i o n 

25 t o m o d i f y t h e o r d e r o f May 4 t h , 1970, due t o changed 
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1 c i r c u m s t a n c e and wished t o l e a v e t h a t r a i l l i n e i n . 

2 S u b s e q u e n t l y , t h e Commission i s s u e d an o r d e r t h a t ' s 

3 marked as S t a f f E x h i b i t Two on September 1 4 t h , 1970, 

4 wh i c h m o d i f i e d t h e May 4 t h o r d e r and a l l o w e d t h e 

5 t r a c k t o remain i n p l a c e and s i m p l y , I b e l i e v e , 

6 o r d e r e d t h e r a i l r o a d t o r e h a b i l i t a t e o r r e c o n s t r u c t 

7 t h e c r o s s i n g s . 

8 JUDGE: A l l r i g h t . 

9 A. Removing, I guess, some o f t h e o t h e r c r o s s i n g . 

10 But t h e c r o s s i n g s i n t h i s p r o c e e d i n g , t h e f o u r o f 

11 them t h a t a r e on t h e T a y l o r secondary, t h e y g r a n t e d 

12 t h e p e t i t i o n . So t h a t means t h e r a i l r o a d , a t t h a t 

13 t i m e , r e q u e s t e d t h a t t h e two t r a c k s r e m a i n . 

14 JUDGE: A l l r i g h t . Now, I'm s o r r y . But I 

15 d i d n ' t have t h a t c l e a r . Go ahead back t o Marcy 

16 S t r e e t . 

17 BY ATTORNEY SALAPA: 

18 Q. W i t h • ,ard t o Marcy S t r e e t , c o u l d you d e s c r i b e 
.-/' 

19 t h e c o n d i t i o n o f t h e c r o s s i n g t h e r e , p l e a s e ? 

20 A. The t i m b e r f l a n g e w a y s , and I s t o o d o u t t h e r e f o r 

21 s e v e r a l m i n u t e s , t h e t i m b e r f l a n g e w a y s a c t u a l l y were 

22 s a t i s f a c t o r y i n t h i s l o c a t i o n . The approach work was 

23 r u t t e d and p o t h o l e d . And t h a t w ould need some rehab 

24 work. But t h e t i m b e r f l a n g e w a y s a t t h i s l o c a t i o n 

25 seemed s a t i s f a c t o r y . 
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1 Q. And a r e you aware o f any p r i o r Commission o r d e r s 

2 r e g a r d i n g t h e Marcy S t r e e t c r o s s i n g ? 

3 A. Yes, I am. I'm g o i n g , a g a i n , r e f e r t o t h e o r d e r s 

4 o f May 4 t h , 1970, and September 1 4 t h , 1970, w h i c h i s 

5 our E x h i b i t s One and Two w h i c h d e a l t w i t h t h e Marcy 

6 S t r e e t c r o s s i n g by t h e E r i e Lackawanna R a i l w a y 

7 Company. 

8 Q. And would t h a t b a s i c a l l y be t h e same t h i n g t h a t 

9 happened a t Coxton Road, t h e one o r d e r g r a n t e d 

10 r e m o v i n g one t r a c k and t h e o t h e r one o r d e r e d i t t o 

11 l e a v e i n p l a c e ? 

12 A. Yes. Second one b a s i c a l l y , r e s c i n d e d n o t 

13 r e s c i n d e d b u t m o d i f i e d t h e o r d e r and a l l o w e d t h e 

14 second t r a c k t o re m a i n . 

15 Q. And w i t h r e g a r d t o t h e c u r r e n t c o n d i t i o n o f t h e 

16 c r o s s i n g , does t h a t c o n d i t i o n r a i s e any c o n c e r n s i n 

17 y o u r mind r e g a r d i n g t h e s a f e t y o f t h e c r o s s i n g o r i t s 

18 use o f v e h i c u l a r t r a f f i c ? 

19 A. A g a i n , i f somebody was e x c e e d i n g and h i t one e v e r 

20 p o t h o l e s i n t h e a s p h a l t , t h e y c o u l d l o s e c o n t r o l . 

21 T h e r e f o r e , t h e approach roadway does need some work 

22 a t t h i s l o c a t i o n . 

23 Q. And what k i n d o f work would need t o be done i n 

24 o r d e r t o p r o v i d e a smooth c r o s s i n g s u r f a c e a t t h i s 

25 l o c a t i o n ? 
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1 A. The uneven a r e a s , t h e p o t h o l e s s h o u l d be f i l l e d 

2 i n . 

3 Q. And t h a t w ould a l s o a l l be on t h e a p proach 

4 roadways? 

5 A. W e l l , t h e approach roadways and maybe you 

6 know, we a s s i g n two f o o t o u t s i d e o f r a i l . And t h a t ' s 

7 what t h e s e o t h e r o r d e r s d i d . So most o f i t i s 

8 o u t s i d e o f t h e t w o - f o o t s e c t i o n . But t h e r e ' s some 

9 h o l e s w i t h i n t h e two f e e t , t o o . But t h e m a j o r i t y o f 

10 i t i s o u t s i d e t h e two f o o t o f r a i l . 

11 Q. And n o t h i n g w i t h i n n o t h i n g between t h e two 

12 r a i l s t h e n t h a t ? 

13 A. A t t h i s l o c a t i o n , t h a t r e a l l y was s a t i s f a c t o r y . 

14 Q. W i t h r e g a r d t o t h e York S t r e e t c r o s s i n g w h i c h I 

15 t h i n k we've d e s c r i b e d a t as t h e Tops Bubble Gum 

16 c r o s s i n g , c o u l d you p l e a s e d e s c r i b e t h a t b r i e f l y ? 

17 A. Okay. York Avenue, o f c o u r s e , was i t ' s a 

18 s i n g l e t r a c k and i t ' s j u s t an a s p h a l t c r o s s i n g , 

19 t i m b e r f l a n g e w a y s . On t h e e a s t approach i t was 

20 m i s s i n g a c r o s s buck. And our recommendation, o f 

21 c o u r s e w e l l , now, I c a n ' t say recommendation y e t . 

22 But t h e t r a c k d e f i n i t e l y appeared i n a c t i v e . You 

23 d i d n ' t see any, you know, r a i l g r o oves f r o m a t r a i n 

24 t h a t w ould have c u t i n t o t h e a s p h a l t . There was some 

25 m a t e r i a l on t h e t r a c k s t h a t , a g a i n , you c o u l d t e l l 

Sargent's Court Reporting Service, Inc. 
(814) 536-8908 



119 

1 t h e t r a c k ' s been i n a c t i v e f o r q u i t e a w h i l e . I t 

2 a p p e a r s , t h o u g h , as t h e r a i l s had been paved o v e r a t 

3 some p o i n t o r a n o t h e r ? 

4 A. Yes. T h i s c e r t a i n l y i s where t h a t was some 

5 a s p h a l t p l a c e d over t h e r a i l s . 

6 Q. And I d o n ' t know i f you s a i d e a r l i e r , i s t h i s 

7 c r o s s i n g p r o t e c t e d by f l a s h i n g l i g h t s o r g a t e s ? 

8 A. I t was o r i g i n a l l y c r o s s bucks. But l i k e I 

9 m e n t i o n e d , t h e e a s t approach c r o s s buck was m i s s i n g . 

10 Q. And a r e you aware o f any p r i o r o r d e r s r e g a r d i n g 

11 t h e York Avenue c r o s s i n g ? I f I c o u l d d i r e c t y o u r 

12 a t t e n t i o n t o what has been marked as S t a f f E x h i b i t 

13 F i v e ? 

14 A. Yes. That was a p p l i c a t i o n , t h e P e n n s y l v a n i a Gas 

15 and Water Company where t h e y i n t e n d e d t o i n s t a l l a 

16 2 0 - i n c h w a t e r l i n e a t t h e c r o s s i n g . And t h a t was 

17 a p p l i c a t i o n 109312. 

18 Q. And does t h e c u r r e n t c o n d i t i o n o f t h i s c r o s s i n g 

19 r a i s e any c o n c e r n s , i n y o u r mind, w i t h r e g a r d t o i t s 

20 use by v e h i c u l a r t r a f f i c ? 

21 A. A g a i n , i t ' s uneven. I t would be my 

22 recommendation i f t h e c r o s s i n g i s , i n d e e d , i n a c t i v e , 

23 i f t h e c r o s s i n g i s suspended, t h e r a i l s can be 

24 removed and highway r e s t o r e d . The c r o s s bucks t h e n 

2 5 can be removed. Of c o u r s e , one has been removed. 
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1 And t h e r e f o r e , you w o u l d n ' t need t o r e p l a c e t h a t 

2 c r o s s b u l k . And t h e n , o f c o u r s e , i f i t ' s e v e r 

3 r e a c t i v a t e d , an a p p l i c a t i o n c o u l d be f i l e d a t t h a t 

4 t i m e t o make t h e c r o s s i n g a c t i v e a g a i n . 

5 Q. i s i t your u n d e r s t a n d i n g , based on t h e t e s t i m o n y 

6 o f o t h e r w i t n e s s e s here t o d a y t h a t t h i s c r o s s i n g i s 

7 c u r r e n t l y n o t b e i n g used? 

8 A. O b v i o u s l y , f r o m my f r o m t h e t e s t i m o n y and 

9 what my p h y s i c a l o b s e r v a t i o n , i t ' s been i n a c t i v e f o r 

10 s e v e r a l months a t l e a s t . 

11 Q. T u r n i n g t o Foote Avenue c r o s s i n g , c o u l d you 

12 p l e a s e d e s c r i b e t h a t c r o s s i n g ? 

13 A. Foote Avenue c o n s i s t s o f two t r a c k s , one main, 

14 one s i d i n g , p r o t e c t b i d s i g n a l s and g a t e s . A g a i n , 

15 s e v e r a l o f t h e t i m b e r f l a n g e w a y s a r e f a i l i n g o r 

16 d e t e r i o r a t e d . Some a r e s p l i t and c r e a t e s an uneven 

17 s u r f a c e . There's an uneven s u r f a c e between t h e 

18 t r a c k s , t o o . There's some p o t h o l e s and d e t e r i o r a t i o n 

19 l e a d i n g up between t h e two r a i l s . 

2 0 Q . And w i t h r e g a r d t o Foote Avenue, a r e you aware o f 

21 any p r i o r Commission o r d e r s on t h i s c r o s s i n g ? I n 

22 p a r t i c u l a r , I draw y o u r a t t e n t i o n t o S t a f f E x h i b i t s 

23 Three and Four? 

24 A. Yes. Okay. E x h i b i t Three has d e a l t w i t h 

25 C o m p l a i n t Docket 902790 and by o r d e r e n t e r e d March 
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1 2nd, 1994, t h e r a i l r o a d was d i r e c t e d t o , you know, 

2 r e h a b i l i t a t e t h e c r o s s i n g . And t h e n , o f c o u r s e , 

3 p a r a g r a p h t h r e e o f t h a t o r d e r a s s i g n e d C o n r a i l , was • 

4 who was t h e o p e r a t o r a t t h a t t i m e , m a i n tenance o f 

5 t h a t c r o s s i n g . And t h e Department o f T r a n s p o r t a t i o n 

6 was a s s i g n e d t h e approachway, t h e a p proach roadway 

7 m a i n t e n a n c e . The n e x t o r d e r happened t o w i t h an 

8 a p p l i c a t i o n o f C o n r a i l . And i t was a p p l i c a t i o n 

9 Docket 11130 9. And by Commission o r d e r e n t e r e d i n 

10 t h i s PUC, S t a f f E x h i b i t Number Four, by o r d e r s 

11 e n t e r e d December 1 3 t h , 1994, C o n r a i l f i l e d an 

12 a p p l i c a t i o n t o a l t e r s e v e r a l c r o s s i n g s a l o n g t h e 

13 L e h i g h l i n e , i n c l u d i n g c r o s s i n g a t Foote Avenue and. 

14 T h i s c r o s s i n g g r a n t e d t h e a p p l i c a t i o n o f C o n r a i l . 

15 And t h e y removed t h e r a i l and t h e n , o f c o u r s e , 

16 d i r e c t e d maintenance r e s p o n s i b i l i t i e s on C o n r a i l i n 

17 p a r a g r a p h 15 as f a r as t h e s u r f a c e and c r o s s i n g I 

18 mean, p a r a g r a p h number . 

19 Q. W i t h r e g a r d t o E x h i b i t Number Four on page two o f 

20 t h e o r d e r , t h e t h i r d p a r a g r a p h down, does i t n o t e t h e 

21 p r i o r p r o c e e d i n g a t C902790? 

22 A. Yes, i t does. I g o t a l i t t l e c o n f u s e d . T h a t ' s 

23 why maintenance wasn't a s s i g n e d a t Foote Avenue, 

24 because i t was a s s i g n e d i n a c o m p l a i n d o c k e t . So I 

25 o n l y had t o d e a l w i t h two o t h e r s as f a r as t h e 
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1 Department o f Highways. 

2 Q. And t h a t p a r a g r a p h a l s o acknowledges t h a t t h e one 

3 t r a c k was removed under t h e C d o c k e t number? 

4 A. Yes. 

5 Q. W i t h r e g a r d t o t h e c o n d i t i o n s a t t h i s c r o s s i n g , 

6 a r e t h e r e any c o n d i t i o n s here t h a t r a i s e c o n c e r n s 

7 w i t h you r e g a r d i n g i t s use by v e h i c u l a r t r a f f i c ? 

8 A. Yes. A g a i n , due t o t h e uneven c r o s s i n g s u r f a c e s 

9 and t h e v e h i c l e s do t r a v e l on t h i s one a t a h i g h e r 

10 r a t e o f speed, t h e y c o u l d l o s e c o n t r o l . The one 

11 approach has a p r e t t y s h a r p grade l e a d i n g f r o m t h e 

12 c r o s s i n g s u r f a c e . Somebody c o u l d l o s e c o n t r o l i f 

13 t h e y h i t t h e uneven s u r f a c e . 

14 Q. And what k i n d o f work would need t o be done a t 

15 t h i s c r o s s i n g i n o r d e r t o p r o v i d e a smooth c r o s s i n g 

16 s u r f a c e ? 

17 A. Some o f t h e t i m b e r f l a n g e w a y s t h a t a r e f a i l i n g 

18 needs t o be r e p l a c e d . And t h e n t h e a s p h a l t between 

19 t h e two s e t s o f t r a c k s needs t o be redone t o a smooth 

20 c o n d i t i o n . 

21 Q. Now, you h e a r d t e s t i m o n y e a r l i e r , I t h i n k , f r o m 

22 Mr. M u l l e r , s u g g e s t i n g t h a t t h e r a i l r o a d w o uld use 

23 s t e e l i n s t e a d o f t h e t i m b e r f l a n g e w a y s . I s t h a t an 

24 a c c e p t a b l e o p t i o n as w e l l ? 

25 A. Yes, t h a t would be f i n e . 
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1 Q. W i t h r e g a r d t o Phoenix S t r e e t , c o u l d you p l e a s e 

2 d e s c r i b e t h e c r o s s i n g a t Phoenix S t r e e t ? 

3 A. Okay. Phoenix S t r e e t , has a s i n g l e t r a c k 

4 p r o t e c t e d by e x i s t i n g s i g n a l s . There's no g a t e s a t 

5 t h i s c r o s s i n g . And t h e s u r f a c e , a g a i n , c o n s i s t s o f 

6 t i m b e r f l a n g e w a y s . And a g a i n , i t ' s p a r t o f t h e 

7 L e h i g h secondary. 

8 Q . And c o u l d you d e s c r i b e t h e c o n d i t i o n o f t h e 

9 c r o s s i n g ? 

10 A. Some o f t h e f l a n g e w a y s a r e l o o s e and some have 

11 d e t e r i o r a t e d , s p e c i f i c a l l y t h e west a p p r o a c h , t h e 

12 f l a n g e w a y s on t h e west approach a r e d e t e r i o r a t e d . 

13 The f l a n g e w a y s , t h e t i m b e r f l a n g e w a y s on t h e e a s t 

14 a p p r o a c h , i n my o p i n i o n , appear s a t i s f a c t o r y . A l s o 

15 on t h e west approach t h e a s p h a l t i s h i g h 

16 t r a n s i t i o n i n g i n t o t h e f l a n g e w a y s , i t ' s humped. So 

17 t h a t c r e a t e s an uneven s u r f a c e . 

18 Q . And a r e you an aware o f any p r i o r Commission 

19 o r d e r s w i t h r e g a r d t o t h e Phoenix S t r e e t c r o s s i n g ? 

20 A. Yes, I am. 

21 Q. And would t h a t be E x h i b i t Four? 

22 A. That would be E x h i b i t Four, t h e a p p l i c a t i o n 

23 109312 o f C o n r a i l t o excuse me, s o r r y . T h a t 

24 w o u l d be t h e a p p l i c a t i o n . 111309 w h i c h t h a t w o u l d be 

25 a l t e r a t i o n o f t h e c r o s s i n g s by C o n r a i l o f r e m o v a l o f 
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one o f t h e two t r a c k s . 

Q. And does t h e uneven c o n d i t i o n o f t h e c r o s s i n g 

r a c e some concern s w i t h you r e g a r d t o t h e v e h i c l e s 

u s i n g t h e c r o s s i n g ? 

A. Yes. A g a i n , t h e v e h i c l e s c o u l d be t r a v e l i n g a t a 

h i g h r a t e o f speed. And because o f uneven s u r f a c e , 

t h e y c o u l d l o s e c o n t r o l . 

Q. And what would be n e c e s s a r y a t t h i s p o i n t a t t h i s 

c r o s s i n g i n o r d e r t o p r o v i d e a smooth c r o s s i n g 

s u r f a c e ? 

A. The d e t e r i o r a t e d t i m b e r f l a n g e w a y s c o u l d be 

r e p l a c e d , t h e approach roadway, t h e r e s t a p p r o a c h . 

The a s p h a l t needs t o be m i l l e d down t o meet t h o s e 

f l a n g e w a y s . 

Q. When you a say m i l l e d down, what does t h a t 

b a s i c a l l y mean? 

A. I t means b a s i c a l l y r emoving t h e a s p h a l t so you 

have a smooth t r a n s i t i o n i n t o t h e t i m b e r f l a n g e w a y s . 

R i g h t now i t ' s maybe one o r two i n c h e s h i g h e r . So 

when a v e h i c l e comes o f f t h e approach roadway, i t 

comes down on t h e f l a n g e w a y s , c r e a t e s a bump. 

Q. So you would s i m p l y g r i n d o f f s e v e r a l i n c h e s o f 

t h e a s p h a l t ? 

A. Yes, g r i n d . M i l l i s t h e c o n s t r u c t i o n 

t e r m i n o l o g y . But, yes, g r i n d i t down. 
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1 Q. And would t h e s u g g e s t i o n o f s t e e l i n s t e a d o f 

2 t i m b e r be a c c e p t a b l e here as w e l l ? 

3 A. Yes, i t w o u l d . 

4 Q. W i t h r e g a r d t o Stevenson S t r e e t , c o u l d you p l e a s e 

5 d e s c r i b e t h e c r o s s i n g a t t h e t h i s l o c a t i o n ? 

6 A.' Stevenson S t r e e t i s a s i n g l e t r a c k p r o t e c t e d by 

7 s i g n a l s and g a t e s . And t h e t i m b e r c r o s s i n g s u r f a c e 

8 c o n s i s t s o f t i m b e r f l a n g e w a y s . 

9 Q. Could you d e s c r i b e t h e c o n d i t i o n o f t h e c r o s s i n g 

10 a t Stevenson S t r e e t ? 

11 A. A g a i n t h e r e * s some d e t e r i o r a t e d t i m b e r 

12 f l a n g e w a y s . The west s i d e on t h e o u t s i d e , I w o u l d 

13 say t h o s e f l a n g e w a y s a r e okay. But b a s i c a l l y t h e 

14 c a r t p a t h o f where t h e v e h i c l e s t r a v e l , t h e i n s i d e 

15 w i t h t h e f o u r s e c t i o n s o f t i m b e r i n s i d e where most o f 

16 t h e v e h i c l e t r a f f i c s u b j e c t e d t o --- t h e y ' r e 

17 d e t e r i o r a t e d and s p l i t . And t h e y would need r e p l a c e d 

18 because t h e y c r e a t e an uneven s u r f a c e . A l s o , t h e 

19 e a s t s i d e o f t h e approach shows some p o t h o l e s and 

20 r u t t i n g on t h e e a s t approach on t h e c r o s s i n g . And 

21 t h e e a s t s i g n a l s we I paced i t o f f . And I showed 

22 a s i g n a l base 30 f e e t f r o m t h e c e n t e r l i n e o f t r a c k s . 

23 And t h e manual u n i f o r m c o n t r o l t r a f f i c d e v i c e s , 

24 a c t u a l l y t h e y s u g g e s t t h a t t h e s i g n a l s be no c l o s e r 

25 t h a n 12 f e e t . But you want t o g e t them as c l o s e as 
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1 you can t o p r e v e n t a v e h i c l e f r o m t h e g a t e s and t h e 

2 t r a c k . A p p a r e n t l y when t h e second t r a c k was removed, 

3 t h e r a i l r o a d a t t h a t t i m e d i d n o t r e l o c a t e t h e 

4 s i g n a l . I h e a r d t e s t i m o n y t o d a y a b o u t , does t h e 

5 Commission g r a n t t h a t . U s u a l l y when t h e y f i l e an 

6 a p p l i c a t i o n t o remove a t r a c k , t h e r e w o u l d be an 

7 o r d e r i n t h e r e t e l l i n g t h e r a i l r o a d t o r e l o c a t e t h a t 

8 s i g n a l t o a c l o s e r l o c a t i o n . But f r o m our r e c o r d s , 

9 we d o n ' t have an a p p l i c a t i o n by a r a i l r o a d t o remove 

10 t h e second t r a c k . 

11 Q. And a r e you aware o f any p r i o r Commission o r d e r s 

12 w i t h r e g a r d t o Stevenson S t r e e t c r o s s i n g ? 

13 A. Yes. A g a i n , i t would be E x h i b i t One and Two. 

14 Q. And t h a t be t h e one where t h e E r i e Lackawanna was 

15 d i r e c t e d t o remove a t r a c k and l a t e r t h a t o r d e r was 

16 m o d i f i e d ? 

17 A. Yes, s i r . 

18 Q. And w i t h r e g a r d t o t h e c u r r e n t c o n d i t i o n s o f t h e 

19 c r o s s i n g , does t h a t r a i s e any concer n s i n y o u r mind 

20 ab o u t t h e s a f e t y o f t h e c r o s s i n g f o r v e h i c u l a r uses? 

21 A. Yes, t h e uneven s u r f a c e , a g a i n , c o u l d c r e a t e a 

22 h a z a r d t o t h e p u b l i c . My b e l i e v e i s t h e s i g n a l s a r e 

23 t o o f a r i n t h e e a s t approach and s h o u l d be r e l o c a t e d . 

24 So i f t h e s i g n a l s a r e a c t i v a t e d , a c a r w o u l d n o t be 

25 p a s t a s i g n a l and c l o s e r t o t h e t r a c k . So t h a t my 
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1 recommendation i s t h a t s i g n a l s h o u l d be r e l o c a t e d and 

2 t h e Commission s h o u l d i s s u e an a p p r o p r i a t e o r d e r 

3 d i r e c t i n g t h e r a i l r o a d t o r e l o c a t e t h a t . 

4 Q. And w i t h r e g a r d t o t h e c r o s s i n g s u r f a c e i t s e l f , 

5 what work s h o u l d be done t h e r e i n o r d e r t o p r o v i d e a 

6 smooth c r o s s i n g s u r f a c e ? 

7 A. O b v i o u s l y , t h e e a s t s i d e e a s t a p proach s h o u l d 

8 be some r e s u r f a c i n g t h e r e . And t h e n , o f c o u r s e , t h e 

9 f a i l e d t i m b e r f l a n g e w a y s , w h i c h a r e l i k e I s a i d most 

10 o f them a r e t h e i n t e r i o r o f t h e roadway, t h e ones 

11 t h a t have d e t e r i o r a t e d s h o u l d be r e p l a c e d o r i n l i e u 

12 o f a new s u r f a c e p u t i n c o n s i s t i n g o f r a i l , w h i c h i n 

13 my t e r m i n o l o g y I t h i n k t h e y c a l l t h a t a N e l s o n r a i l 

14 c r o s s i n g where i n s t e a d o f t i m b e r s t h e y use r a i l s as 

15 f l a n g e w a y s . 

16 Q. W i t h r e g a r d t o H i l l Road, c o u l d you p l e a s e 

17 d e s c r i b e t h a t c r o s s i n g ? 

18 A . That i s , a g a i n , p a r t o f t h e T a y l o r s e c o n d a r y . 

19 I t ' s a s i n g l e t r a c k p r o t e c t i o n c o n s i s t s o f c r o s s 

20 bucks. The s u r f a c e c o n s i s t s o f t i m b e r f l a n g e w a y s and 

21 a s p h a l t . 

22 Q. And c o u l d you d e s c r i b e t h e c o n d i t i o n o f t h e 

23 c r o s s i n g a t H i l l Road? 

24 A. From my o b s e r v a t i o n s , I showed t h e west r a i l was 

25 l o o s e and needs t o be t i g h t e n e d . The s u r f a c e o f t h e 
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1 t i m b e r f l a n g e w a y s , i n my o p i n i o n , seemed 

2 s a t i s f a c t o r y . The e a s t approach was r u t t e d w i t h 

3 p o t h o l e s and t h a t needs t o be r e s u r f a c e d . 

4 Q. And a r e you aware o f any p r e v i o u s Commission 

5 o r d e r s w i t h r e g a r d t o t h e c r o s s i n g a t H i l l Road? 

6 A. Yes, a g a i n , i t would be E x h i b i t s One and Two t h e 

V a p p l i c a t i o n o f t h e E r i e Lackawanna R a i l w a y Company. 

8 Q. And does t h e c u r r e n t c o n d i t i o n o f t h e c r o s s i n g a t 

9 H i l l Road r a i s e any c o n c e r n i n y o u r mind w i t h r e g a r d 

10 t o i t s s a f e use by v e h i c u l a r o p e r a t o r s ? 

11 A. W i t h some minor approach r e c o n s t r u c t i o n , you 

12 know, f i l l i n g i n t h e p o t h o l e s you c o r r e c t any s a f e t y 

13 p roblems because i t ' s r e a l l y n o t t h a t s e v e r e . 

14 Q. Would t h a t r e q u i r e any r e p a v i n g o r work between 

15 t h e r a i l s t h e n , a t l e a s t f r o m y o u r o b s e r v a t i o n ? 

16 A. No, n o t h i n g between t h e r a i l s . I t ' s s a t i s f a c t o r y 

17 r i g h t now. 

18 ATTORNEY SALAPA: Your Honor, t h a t ' s a l l I 

19 have on D i r e c t Exam. I move f o r a d m i s s i o n S t a f f ' s 

20 E x h i b i t s One t h r o u g h F i v e s u b j e c t t o Cross 

21 E x a m i n a t i o n . 

22 JUDGE: S u b j e c t t o any m o t i o n s o r o b j e c t i o n s , 

23 p e n d i n g Cross E x a m i n a t i o n t h a t w h i c h has been 

24 pre-marked and i d e n t i f i e d as PUC S t a f f One t h r o u g h 

25 F i v e w i l l be r e c e i v e d i n t o t h e e v i d e n t i a r y r e c o r d Mr. 
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1 Chromey? 

2 ATTORNEY CHROMEY: I have no q u e s t i o n s . Your 

3 Honor. 

4 JUDGE: Mr. Sharp? 

5 ATTORNEY SHARP: J u s t one o r two, Your Honor 

6 CROSS EXAMINATION 

7 BY ATTORNEY SHARP: 

8 Q. Mr. H u l l , do you agree w i t h Mr. S t r o k ' s t e s t i m o n y 

9 t h a t a h i g h t y p e s u r f a c e o f e i t h e r t h e f u l l - d e p t h 

10 'rubber o r f u l l d e p t h c o n c r e t e a r e n e c e s s a r y a t any o f 

11 t h e c r o s s i n g s i n t h i s p r o c e e d i n g ? 

12 A. Are necessary? 

13 Q . T h a t ' s c o r r e c t . 

14 A. T h i s i s my p e r s o n a l o p i n i o n . I b e l i e v e t h e whole 

15 c o n d i t i o n o f a s u r f a c e b a s i c a l l y has t o d e a l w i t h t h e 

16 subgrade. I f you have a good subgrade, even a t i m b e r 

17 a s p h a l t h o l d s up. So I ' v e never seen a c r o s s i n g t h a t 

18 r e a l l y demanded a h i g h e r t y p e s u r f a c e . I t ' s a l l t h e 

19 subgrade, i n my o p i n i o n . 

20 Q. i n r e g a r d s t o Coxton, t h e c r o s s i n g a t Coxton, i s 

21 t h a t c r o s s i n g s a f e f o r b o t h highway and r a i l 

22 o p e r a t i o n s ? 

23 A. O b v i o u s l y , I d o n ' t t h i n k i t ' s s a f e f o r highway 

24 use r i g h t now because i t ' s so uneven. V e h i c l e s go 

25 e x t r e m e l y s l o w due t o t h e se v e r e c o n d i t i o n s o f t h e 
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1 s u r f a c e c o n d i t i o n s . As f a r as t h e r a i l , I'm n o t an 

2 e x p e r t . But t h e r e i s t h e c r a c k e d r a i l . Okay. I 

3 would say, I'm g o i n g t o l e a v e t h a t up t o t h e 

4 e x p e r t i s e o f our FRA i n s p e c t o r s . They're aware o f 

5 t h e s i t u a t i o n and I ' l l d e f e r t o t h e i r j u d g m e n t . 

6 Q. Has t h e PUC s e n t FRA i n s p e c t o r s o u t i t i n s p e c t 

7 t h i s t r a c k ? 

8 A. They w i l l send one. 

9 ATTORNEY SHARP: Tha t ' s a l l I have. Your 

10 Honor. 

11 JUDGE: Mr. Hocky? 

12 CROSS EXAMINATION 

13 BY ATTORNEY HOCKY: 

14 Q. Am I c o r r e c t t h a t t h e r e have n o t been any p r i o r 

15 PUC c o m p l a i n t s on t h e s e c r o s s i n g s a g a i n s t Reading 

16 B l u e Mountain? 

17 A. Not t o my knowledge. 

18 Q. And on t h e s e p r i o r o r d e r s , I b e l i e v e you s a i d 

19 when what a r e t h e s t a n d a r d p r o c e d u r e s when a 

20 r a i l r o a d asked t o remove a t r a c k ? 

21 A. N o r m a l l y when a r a i l r o a d f i l e s t o remove a t r a c k , 

22 t h e y ' r e d i r e c t e d t o remove t h e r a i l s , t h e t i e s and 

23 a l l t h e i r f a c i l i t i e s and r e s t o r e t h e highway t o t h e 

24 s p e c i f i c a t i o n s o f t h a t r o a d e n t i t y . Then t h e 

25 m a intenance b a s i c a l l y t h e ma i n t e n a n c e t h e 
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1 r e m a i n i n g t r a c k , two f o o t o u t s i d e r a i l , goes t o t h a t 

2 v a r i o u s r a i l r o a d . But t h e area t h a t was o c c u p i e d by 

3 t h a t p r e v i o u s t r a c k goes t o t h e highway e n t i t y . And 

4 t h a t ' s n o r m a l l y how i t ' s h a n d l e d . And t h e n any 

5 s i g n a l s o r c r o s s bucks a r e d i r e c t e d t o be r e l o c a t e d 

6 c l o s e r t o t h e t r a c k because, o b v i o u s l y , t h e y d o n ' t 

7 have t o be as f a r as away. 

8 Q. For example, i f I can d i r e c t t o you S t a f f E x h i b i t 

9 Number One, I t h i n k , p a r a g r a p h s i x o f t h e o r d e r , f o r 

10 example, i t o r d e r s E r i e Lackawanna t o r e l o c a t e t h e 

11 f l a s h i n g l i g h t r a i l r o a d c r o s s i n g w a r n i n g s i g n a l s ? 

12 A. Yes. 

13 Q. And t h a t ' s what you would g e n e r a l l y e x p e c t ? 

14 A. T h a t ' s what we would e x p e c t . 

15 Q. And i n terms o f t h e s e l i n e s o r t h e s e c r o s s i n g s , 

16 i s t h e PUC aware o f what r a i l r o a d a c t u a l l y removed 

17 t h e second t r a c k a t t h e s e c r o s s i n g s ? 

18 A. I have no knowledge who removed i t . But I d o n ' t 

19 have any r e c o r d s o f an o r d e r e v e r b e i n g i s s u e d t h a t 

2 0 d i r e c t e d t h e removal o f them. 

21 Q. Do r a i l r o a d s e ver remove them w i t h o u t an o r d e r ? 

22 A. They can, yes. 

23 Q . i f we l o o k a t , f o r e x a m p l e . S t a f f E x h i b i t T h r e e 

24 i n f a c t , i n t h i s i n s t a n c e on page t w o , i t r e c i t e s 

25 t h a t C o n r a i l has , i n f a c t , removed a t r a c k f r o m t h e 
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1 c r o s s i n g . So t h a t would be, f o r example, one o f 

2 t h o s e i n s t a n c e s where a r a i l r o a d j u s t went and d i d 

3 s o m e t h i n g w.ithout an o r d e r ? 

4 A . That * s c o r r e c t . 

5 Q. How l o n g have been m o n i t o r i n g t h i s area f o r t h e 

6 PUC? 

7 A. The o n l y . 

8 Q. T h i s g e o g r a p h i c a r e a , how l o n g have you been 

9 a s s i g n e d t o t h i s ? 

10 ATTORNEY SALAPA: I'm g o i n g t o o b j e c t o n l y 

11 because I d o n ' t t h i n k t h e r e ' s been any t e s t i m o n y t h a t 

12 Mr. H u l l i s r e s p o n s i b l e f o r m o n i t o r i n g a c e r t a i n 

13 g e o g r a p h i c a r e a . He m o n i t o r s any p r o c e e d i n g s t h a t 

14 a r e a s s i g n e d t o him and t h a t can be s t a t e - w i d e . 

15 ATTORNEY HOCKY: Okay. 

16 JUDGE: W e ' l l s u s t a i n t h a t f o r t h a t p a r t i c u l a r 

17 p o i n t . I mean, i f you want t o ask him how f a m i l i a r 

18 he i s w i t h t h i s p a r t i c u l a r a r e a , g e o g r a p h i c a l l y , 

19 t h a t ' s f i n e w i t h me. 

20 BY ATTORNEY HOCKY: 

21 Q . Do you have any reason t o c o n t r a d i c t t h e 

22 t e s t i m o n y o f t h e r a i l r o a d t h a t Reading B l u e M o u n t a i n 

23 i s n o t t h e p a r t y t h a t removed t h e r a i l s a t t h e s e 

24 c r o s s i n g s ? 

25 A. I s n o t t h e p a r t y t h a t removed them? I have no 
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1 d e f i n i t e knowledge. I had a p r e v i o u s p r o c e e d i n g . 

2 The a p p l i c a t i o n I was p e r s o n a l l y i n v o l v e d w i t h 

3 t h e a p p l i c a t i o n t h a t d e a l t w i t h t h e L e h i g h s e c o n d a r y 

4 o f C o n r a i l . But t h e T a y l o r secondary, t h a t f i r s t 

5 t i m e I ' v e been exposed t o T a y l o r s e c o n d a r y was t h i s 

6 c o m p l a i n t p r o c e e d i n g . 

7 Q. And t h a t ' s t h e ones t h a t a r e c o v e r e d by t h e S t a f f , 

8 One and Two? 

9 A. E x h i b i t s S t a f f One and Two, yes. 

10 ATTORNEY HOCKY: Th a t ' s a l l I have. Your 

11 Honor. 

12 JUDGE: Thank you v e r y much. R e d i r e c t , ' 

13 Counsel? 

14 ATTORNEY SALAPA: No, Your Honor. Thank you. 

15 JUDGE: That w h i c h was p r e v i o u s l y marked as 

16 puC S t a f f E x h i b i t s One t h r o u g h F i v e a r e r e c e i v e d i n t o 

17 t h e e v i d e n t i a r y r e c o r d w i t h o u t o b j e c t i o n . Any 

18 f u r t h e r w i t n e s s e s f o r S t a f f ? 

19 ATTORNEY SALAPA: No, Your Honor. 

20 JUDGE: A l l r i g h t . I would a n t i c i p a t e t h a t 

21 we're on a thr e e - w e e k s c h e d u l e , i s t h a t c o r r e c t , on 

22 t h e t r a n s c r i p t . I'm g o i n g e x p e c t b r i e f s and Proposed 

23 F i n d i n g s o f Fact f r o m t h e p a r t i ' e s . I'm n o t 

i n t e r e s t e d i n r e p l y b r i e f s u n l e s s t h e p a r t i e s i n s i s t . 24 

25 A n d w e ' r e n o t w e ' r e t a l k i n g a b o u t s i m u l t a n e o u s l y 
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1 f i l e d b r i e f s . So what what's y o u r p l e a s u r e , 30 days 

2 a f t e r s e t r e c e i p t o f t r a n s c r i p t ? Does t h a t work? I 

3 don * t know what your s c h e d u l e i s l i k e . Three weeks 

4 f r o m now i s t h e end o f June. T h i r t y (30) days 

5 t h e r e a f t e r , we're i n t h e m i d d l e o f J u l y . V a c a t i o n 

6 s c h e d u l e s , e t c e t e r a , e t c e t e r a . I g e t t o do t h e 

7 h e a r i n g s on t h e Columbia and I-S o u r c e ( p h o n e t i c ) 

8 merger t h e week o f t h e 4 t h o f J u l y so t h e r e goes my 

9 4 t h o f J u l y . 

10 ATTORNEY HOCKY: Your Honor, i f we c o u l d j u s t 

11 make i t maybe 40 days o r 45 days, j u d g i n g t h a t some 

12 p e o p l e ' a r e g o i n g t o be u n a v a i l a b l e somewhere i n t h a t 

13 t i m e . 

14 JUDGE: A l l r i g h t . F o r t y - f i v e (45) days 

15 a f t e r r e c e i p t o f t r a n s c r i p t ? 

16 ATTORNEY SALAPA: Yes, Your Honor. 

17 JUDGE: There be w i l l an o r d e r upon r e c e i p t o f 

18 t r a n s c r i p t t h a t b r i e f s w i l l be due w i t h Proposed 

19 F i n d i n g s o f Fact w i t h i n 45 days. Okay. 

20 ATTORNEY HOCKY: Your Honor, we m e n t i o n e d a t 

21 t h e b e g i n n i n g o f t h e h e a r i n g t h a t i f we have 

22 s o m e t h i n g e x t r a on t h o s e c r o s s i n g s t h a t w e r e n ' t 

23 wasn't h a n d l e d . What I s u g g e s t i s t h a t what I ' l l t r y 

24 and do i s I ' l l c i r c u l a t e s o m e t h i n g t h a t I can 

25 s t i p u l a t e t o w i t h t h e o t h e r Counsel and s u b m i t i t 
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1 t h a t way. That way we won't have t o have o t h e r 

2 h e a r i n g s . 

3 JUDGE: A l s o , f r o m what I have seen and f r o m 

4 what I have h e a r d , I would n o t t e l l p a r t i e s t o s i t 

5 down and g e t ready w i t h t h e t r a n s c r i p t and w r i t e t h e 

6 b r i e f s . I t h i n k t h a t t h e r e ' s s u f f i c i e n t room h e r e 

7 f o r som e t h i n g t o come o u t o f t h i s y e t . And I 

8 g e n u i n e l y b e l i e v e t h a t . I p e r s o n a l l y l o v e h i g h 

9 r u b b e r . B ut, you know, t h a t ' s w i t h my l o o k t o t h e 

10 f u t u r e as f a r as t e c h n o l o g y , t h a t h i g h r u b b e r i s 

11 a l r e a d y o u t d a t e d . But anyway, t h a t b e i n g t h e case, 

12 you know, we do what we have do t o g e t t h i n g s i n t h e 

13 b e s t c o n d i t i o n t h a t we can w i t h t h e r e s o u r c e s t h a t 

14 a r e a v a i l a b l e . And I assume a l s o always o f t h e 

15 o p i n i o n t h a t r e a s o n a b l e p e o p l e can come t o a 

16 r e a s o n a b l e s o l u t i o n o f t h e i r p r oblems w i t h o u t r e s o r t 

17 t o l i t i g a t i o n . And w h i l e t h a t ' s what t h e y pay us t o 

18 do h e r e , I'm always o f t h e o p i n i o n a f t e r 20 y e a r s on 

19 t h e bench t h a t nobody r e a l l y l i k e s my r u l i n g s . I 

20 always f e e l I do a good j o b because nobody i s happy. 

21 Okay. A n y t h i n g f u r t h e r ? 

22 ATTORNEY SALAPA: No, Your Honor. 

23 ATTORNEY SHARP: No, Your Honor. 

24 JUDGE: W i t h n o t h i n g f u r t h e r , we s t a n d 

25 a d j o u r n e d . 
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1 * * * * * * * * * 

2 HEARING CONCLUDED AT 3:00 P.M. 

3 * * * * * * * * * 
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