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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Armstrong Telecommunications, Inc.			:
							:
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							:
Verizon Pennsylvania Inc.				:


Armstrong Telecommunications, Inc.			:
							:
		v. 					:		C-2010-2216311
							:
Verizon North LLC					:


Armstrong Telecommunications, Inc.			:
							:
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							:
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Transmission Services				:


Armstrong Telecommunications, Inc.			:
							:
		v.					:		C-2010-2216293
							:
MCI Communications Services Inc. 			:



ORDER REOPENING THE RECORD FOR THE LIMITED
FILING OF EVIDENCE AND SUBSEQUENT HEARING


		In accord with the provisions of 52 Pa. Code § 5.483, the purpose of this Order is to grant the Petition for Reopening of the Record filed by Verizon Pennsylvania, Inc., Verizon North LLC, MCImetro Access Transmission	Services LLC d/b/a Verizon Access Transmission Services, and MCI Communications Services Inc. (collectively, “Verizon’) on January 7, 2015.  
DISCUSSION

		On October 29, 2014, post-hearing conference convened at the Commission’s Harrisburg Office to ascertain from the parties, Verizon and complainant Armstrong Telecommunications, Inc. (Armstrong) whether further evidentiary hearings are necessary in this case, and if so, to determine whether Supplemental Briefs should be filed, and to discuss setting a schedule to conclude this case.[footnoteRef:1]   [1:  	The record in this case was closed on November 10, 2011.  Reply Briefs in this case were filed January 6, 2012.  However, extensive pleadings and a partial settlement have been filed since that time.] 


		At the conclusion of that conference, the parties requested an opportunity to discuss whether they could reach an agreement with respect to stipulating to the receipt into the record of additional documents.  The parties asked to have until December 5, 2014, at which time the parties would apprise me of their progress.

		On December 5, 2014, counsel for Verizon/MCI sent me an e-mail, copied to counsel for Armstrong, stating the following:

1. Reopening record:  The parties had not reached agreement on this issue.  Armstrong opposes reopening the record, whereas Verizon would like the record to be reopened for the admission of certain limited facts and documents.  Given their opposing positions, the parties proposed that Verizon file a formal petition to reopen the record and that Armstrong have a chance to file a responsive pleading under the applicable rules, to provide a vehicle to decide this question.
 
1. Procedure if record reopened:  If the record is re-opened, the parties agreed on the following procedure:

1. Verizon to file supplemental direct testimony including the facts and documents it wishes to admit, approximately 30 days after the decision on the petition. 

1. Armstrong to file responsive testimony 30 days thereafter.

1. One day hearing to be held on mutually available date if the parties wish to conduct cross-examination. 
 
1. Supplemental briefing:  The parties agreed that whether or not the record is reopened, it would be helpful to submit supplemental briefs and so agreed to the following:

a.	Both parties to simultaneously file initial supplemental briefs approximately 30 days after the supplemental hearing if the record is reopened.
 
b.	Both parties to simultaneously file reply briefs 30 days thereafter.

		On December 17, 2014, I issued an Order requiring Verizon to file a Petition to Reopen the Record by January 7, 2015, and Armstrong to file an Answer to the Petition to Reopen the Record by January 21, 2015.  Both parties complied with that Order.

		In sum, Verizon argues that good cause exists to reopen the record for three reasons: First, Verizon argues it is relevant for the Commission to know how Armstrong and its affiliates have characterized their cable telephony service from a regulatory standpoint since the Federal Communications Commission's (FCC) November 18, 2011 ICC/USF Order. Second,
Verizon contends it is relevant for the Commission to know how other cable telephony
providers' categorize traffic as VoIP-PSTN.  Third, Verizon contends that it is relevant for the Commission to know what services were rendered by Armstrong and what has been billed and paid in the years since the record in this proceeding closed.

		Armstrong argues that these reasons do not constitute good cause and are an attempt by Verizon to reiterate the same substantive arguments averred in prior
pleadings, and that Verizon has not averred any material or relevant change in fact or law that would justify the reopening this proceeding.  Armstrong contends that there are no newly
discovered material changes in fact or law to warrant reopening.  Armstrong argues that to the extent Verizon is attempting to reopen the record to admit documents and information that pre-date the FCC's ICC/USF Order and the hearing held in this case, it had every opportunity to introduce those documents and information and to argue their relevancy while the record was still open.

		The Commission’s Rules of Practice and Procedure permit a party to petition to reopen the record in a proceeding at any time after the record is closed, but before a final decision is issued, for the purpose of taking additional evidence. 52 Pa. Code § 5.571(a).  The party seeking to reopen the record has the burden to set forth the grounds requiring reopening the record, including a material change of fact or law that has occurred since the conclusion of the hearing. 52 Pa. Code § 5.571(b).  The record may be reopened upon notification to the parties in a proceeding for the reception of further evidence if there is reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires the reopening of the proceeding. 52 Pa. Code § 5.571(d).  Thus, the issue here is not just the relevancy of proposed evidence, or whether it is “new” and previously unknown, but whether the petitioner has set forth the grounds requiring re-opening of the record as required by the public interest.

		It is in the public interest to grant the Petition to Reopen because the limited amount of proposed evidence that Verizon is proffering is arguably relevant to the issue in question, though the weight to be accorded it is problematic.  That weight, the parties will argue in their briefs, I am sure.  Given the duration of this proceeding and the complexity of the matter and issues, the record should be as complete as possible.
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ORDER


		THEREFORE;

		IT IS ORDERED:

		1.	That the Petition for Reopening of the Record filed by Verizon Pennsylvania, Inc., Verizon North LLC, MCImetro Access Transmission Services LLC d/b/a Verizon Access Transmission Services, and MCI Communications Services Inc., on January 7, 2015 is granted.

		2.	That Verizon shall file its direct testimony by December 1, 2015.

		3.	That Armstrong Telecommunications, Inc., may file responsive testimony by January 8, 2016.	

		4.	That a one day hearing will be scheduled thereafter if the parties wish to conduct cross-examination, or if the presiding officer requires clarification of any of the testimony submitted by the parties.


Date:	October 27, 2015									
						Dennis J. Buckley
						Administrative Law Judge
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