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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of PPL Electric Utilities Corporation (PPL) filed on March 30, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell issued on March 9, 2015, in the above-captioned proceeding.  No Replies to Exceptions were filed by Richard and Sandy Lehet (Complainants).  For the reasons stated below, we shall deny the Exceptions, in part, and grant them in part, and modify the ALJ’s Initial Decision accordingly.
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On October 17, 2014, the Complainants filed a Formal Complaint (Complaint) against PPL.[footnoteRef:2]  In their Complaint, the Complainants alleged that PPL is trying to remove ornamental pear trees they planted as a buffer zone for their development as mandated by the Columbia County Planning Commission (Planning Commission).  According to the Complainants, the trees range from sixteen feet to thirty feet in height and are approximately twenty to thirty feet from the center of the right-of-way.  The Complainants indicated that instead of removing the trees, they have offered to take responsibility of trimming the trees to an appropriate height.  The Complainants do not believe the trees pose any threat to PPL’s facilities which are approximately eighty feet high and provide service to only one commercial customer, the Benton Foundry.  Complaint at 2-3, I.D. at 1. [2: 		This Complaint is associated with a Bureau of Consumer Services (BCS) informal decision at BCS Case No. 3252724, dated October 8, 2014.  In the informal decision, BCS found that PPL has the legal right under the right-of-way and easement agreement to remove and maintain vegetation within the transmission line’s right-of-way.] 


		On November 12, 2014, PPL filed an Answer to the Complaint (Answer) in which it admitted and denied certain allegations contained in the Complaint.[footnoteRef:3]  In its Answer, PPL averred that its decision to remove the trees that are located on its right-of-way is consistent with its vegetation management policies and procedures.  PPL indicated that the existing right-of-way and easement agreement between the Company and the Complainants allow the Company to remove and control trees, brush, or other undergrowth within the right-of-way of the 69 kV transmission line that traverses a portion of the Complainants’ property.[footnoteRef:4]  Answer at 1-2.  PPL averred that the removal of the trees is necessary to allow the Company to comply with specific clearances mandated between transmission lines and vegetation located on and adjacent to transmission rights-of-way as required by the National Electric Safety Code (NESC).[footnoteRef:5]  Id. at 2-3.  According to PPL, the trees, which are located within twenty-seven feet from the centerline of the 69 kV transmission line, pose a significant threat to the safety and reliability of its electric transmission and distribution systems.  PPL also asserted that the trees are non-compatible species within a designated border zone and, therefore, must be removed.  Id. at 4-5; I.D. at 2. [3:  	The Complaint was served on PPL by the Commission’s Secretary Bureau.  PPL Electric has signed a waiver of the Section 702 requirements for service of formal complaints under the Commission's Waiver of Section 702 Program.  However, the audit history of the Commission's electronic document handling system lists the date of service of the Complaint as October 28, 2014.  I.D. at 2.]  [4:  	According to PPL, the right-of-way and easement agreement provides PPL with, among other things, the right to:

[C]ut down, trim, remove, and to keep [trees] cut down and trimmed by mechanical means or otherwise, any and all trees, brush or other undergrowth on said strip of land or adjoining the same which in the judgment of the said Company, its successors and assigns, may at any time interfere with the construction, reconstruction, maintenance or operation of the said electric lines or menace the same, and in connection therewith, the right to remove, if necessary, the root systems of said trees, brush or other undergrowth ….
Answer at 2.]  [5:  	PPL noted that the NESC provides, among other things, that an electric provider must trim or remove vegetation that may interfere with electric lines.  See NESC Rule 218.  Answer at 3.] 


Additionally, PPL stated in its Answer that its vegetation management policies and procedures for all transmission lines operating at 69 kV are set forth in PPL’s Specification for Transmission Vegetation Management, LA-79827-9 and PPL’s Distribution and 69 kV Vegetation Management Specification, URS-3001, which have been revised and updated on numerous occasions to comply with changes in the law and to ensure the safety, reliability and integrity of its electric facilities.[footnoteRef:6]  According to PPL, its vegetation management policies and procedures for 69 kV transmission lines rely on the Wire Zone/Border Zone (WZ/BZ)[footnoteRef:7] vegetation management method that was developed from the Bramble and Byrnes study, which is an industry best practice.[footnoteRef:8]  Answer at 3-4. [6:  	PPL has adopted three vegetation management policies/plans, as described below:
PPL’s Transmission Vegetation Management Plan, required by the Federal Energy Regulatory Commission (FERC) and the North American Electric Reliability Council (NERC), applies to transmission lines that operate at 230 kV or above and any other transmission lines that are “essential” to the Bulk Electric System (TVMP).  Tr. at 27.
PPL’s Specification for Transmission Management, LA-79827-9, applies to all transmission lines operating at 69 kV and above (STM [Specification for Transmission Management] Plan).  The STM Plan was last updated on September 23, 2013. Tr. at 27; PPL Exhibit 3.
PPL’s Distribution and 69 kV Vegetation Management Specification, URS-3001, applies to all transmission and distribution lines operating at 69 kV and below (DVMS).  The DVMS plan was last updated on October 14, 2013 (Updated Plan).  Tr. at 29 and 31; PPL Exhibit 4.]  [7: 	PPL defines Wire Zone (WZ) as the area within the right-of-way that includes the area underneath the conductor.  For 69 kV transmission lines, the WZ extends ten feet outward from the outer-most conductor on both sides of the transmission line.  The Border Zone (BZ) is defined as the “remainder of the right-of-way” or the area within the right-of-way that extends from the edge of the WZ, as defined above, to the outermost edge of the right-of-way.  Answer at 4.]  [8: 	The Bramble and Byrnes study is a study conducted in 2000 that identified the best practices for vegetation management of electric utility transmission lines.  Answer at 4.  According to the Journal of Arboriculture, this study, which was initiated in Pennsylvania in 1952, is formally entitled “The State Game Lands 33 Research and Demonstration Project” and is the longest continuous study documenting the effects of mechanical and herbicidal maintenance on wildlife and plant along an electric transmission right-of-way.  Yahner, R.H. (2004). Wildlife Response to More than 50 Years of Vegetation Maintenance on a Pennsylvania, U.S. Right-of-Way.  Journal of Arboriculture, 30(2), 123.] 


On January 8, 2015, a telephonic hearing was held in this matter.  The Complainants appeared pro se and testified.  PPL appeared and was represented by its counsel, who presented the testimony of one witness, Ms. Mary Baker (PPL’s Forester) and offered five exhibits (PPL Exhibits 1 through 5), which were all admitted into the record.  The record in this case contains a fifty-six page transcript and five exhibits.  The record was closed on January 30, 2015.  I.D. at 2-3.

		In her Initial Decision, issued on March 9, 2015, the ALJ sustained the Complaint for failure by PPL to carry its burden of persuasion regarding the reasonableness of its vegetation management program as it pertains to the Complainants’ trees.  I.D. at 20.  As noted, supra, PPL filed Exceptions on March 30, 2015.  The Complainants did not file Replies to Exceptions.

Background

The Complainants averred that they started developing properties along State Route 487, in Benton, Pennsylvania, approximately thirty-five years ago and currently have thirty homes in the development.  Tr. at 8.  The Complainants have been planting Bradford pear flowering trees (ornamental pear trees) as a buffer to the housing development since the year 2000, as required by the Planning Commission.[footnoteRef:9]  Tr. at 16.  The Complainants stated that the ornamental pear trees, which are on the edge of the right-of-way, measure between sixteen and thirty feet in height, depending on when they were planted.  The Complainants indicated that there are currently thirty ornamental pear trees that are at risk of being removed by PPL.  Tr. at 8.  According to the Complainants, PPL is requesting to remove the ornamental pear trees because they are not on PPL’s “compatible trees” list per PPL’s Updated and STM Plans.  The Complainants requested that PPL exempt the ornamental pear trees from its non-compatible list or, preferably, delay their removal to give the newer ornamental pear trees an opportunity to become established.  Tr. at 48.  The Complainants contended that the ornamental pear trees, which are decorative, do not grow to a threatening height (growing to only sixteen to thirty feet high) and are not even located under PPL’s conductor which is approximately eighty feet high.  The Complainants offered to employ a PPL-approved tree-trimmer to maintain the height of the ornamental pear trees rather than have the trees removed.  Tr. at 8, I.D. at 8.   [9:  	The Planning Commission did not require a specific tree to be planted as a buffer to the adjacent highway and the Complainants did not check with PPL prior to planting the trees.  Tr. at 11 and 17; I.D. at 4.] 


PPL, on the other hand, contended that it possesses right-of-way agreements with the Complainants and the prior owner of the property on a 69 kV transmission line that traverses the Complainants’ property and that the right-of-way agreement permits it to remove the trees in question.  Tr. at 21-22.  PPL averred that the Complainants’ ornamental pear trees are within the right-of-way of the 69 kV transmission line and that PPL intended to remove the trees pursuant to its Updated and STM Plans.  PPL stated that the ornamental pear trees are non-compatible species that pose a significant threat to the safety and reliability of its electric transmission and distribution systems.  PPL averred that the removal of the trees will enhance its compliance with specific clearances that are mandated in its Updated and STM Plans.  Tr. at 29-31 and 40; PPL Exhs. 3 and 4, I.D. at 2.  

Discussion

		As the proponent of a rule or order, the Complainants in this proceeding bear the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainants must show that PPL is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainants’ evidence must be more convincing, by even the smallest amount, than that presented by PPL.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  Mill v. Pa P.U.C. 447 A.2d 1100 (Pa. Cmwlth. 1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainants of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, also referred to as the burden of persuasion, to rebut the evidence of the customer shifts to PPL.  If the evidence presented by PPL is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainants now have to provide some additional evidence to rebut that of PPL.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

With vegetation management, the Commission may determine whether the policies of a company are consistent with the statutory requirement that service offered by the company is just, reasonable, adequate and safe.  66 Pa.C.S. § 1501.  The Commonwealth Court of Pennsylvania has previously ruled:

[bookmark: clsccl11]We agree with the positions advanced by PECO and the PUC.  First, we conclude that public utility service embraces vegetation management.  The PUC has full authority to enforce the provisions of the Code.  W. Penn Power.  Certain acts, done while rendering utility service, fall within the ambit of the PUC's jurisdiction under 66 Pa.C.S. § 1501 over character of utility service.  See W. Penn Power, 578 A.2d at 77.  In particular, vegetation management activities by an electric utility fall within the Code's definition of service in 66 Pa.C.S. § 102.  Id.  Utility service “is not confined to the distribution of electrical energy, but includes ‘any and all acts’ related to that function.”  Id., citing 66 Pa. C.S. § 102.  See also Popowsky, 653 A.2d at 1389 (“utility's maintenance of vegetation is a regulated service even though fault, either on the part of the utility or the customer, has no relevance to the existence of vegetation maintenance as a service.”).  


I.D. at 10 (citing PECO Energy Company v. Township of Upper Dublin, 922 A.2d 996, 1005-06 (Pa.Cmwlth. 2007)) (footnotes omitted).

Additionally, the Commission recognizes the importance of proper vegetation management and has established oversight requirements:

§ 57.198. Inspection and maintenance standards.

 (a)  Filing date and plan components.  Every 2 years, by October 1, an EDC shall prepare and file with the Commission a biennial plan for the periodic inspection, maintenance, repair and replacement of its facilities that is designed to meet its performance benchmarks and standards under this subchapter. . . .
 
* * *
 (f)  Clearance of vegetation.  The plan must include a program for the maintenance of clearances of vegetation from the EDC’s overhead distribution facilities.
* * *
 (n)  Inspection and maintenance intervals.  An EDC shall maintain the following inspection and maintenance plan intervals:
* * *
   (1)  Vegetation management.  The Statewide minimum inspection and treatment cycle for vegetation management is between 4-8 years for distribution facilities.  An EDC shall submit a condition-based plan for vegetation management for its distribution system facilities explaining its treatment cycle.


I.D. at 13-14, citing 52 Pa. Code § 57.198 (emphasis added).

ALJ’s Initial Decision

		ALJ Colwell made thirty-seven Findings of Fact and reached fifteen Conclusions of Law.  I.D. at 3-7, 17-20.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In her analysis, the ALJ stated that the Complainants have been planting the ornamental pear trees for fifteen years and PPL has been to the area several times to perform vegetation management over the years.  Yet, PPL failed to warn the Complainants about the non-compliance or non-compatibility of the trees until the implementation of its Updated Plan.  I.D. at 8, citing Tr. at 8 and 18.  Furthermore, the ALJ acknowledged the Complainants’ contention that the trees are decorative and do not grow to a threatening height.  More so, the ALJ stated that the trees are not even located under PPL’s conductor which is approximately eighty feet above the ground.  The ALJ also acknowledged the Complainants’ position that they would pay a PPL-approved contractor to maintain the height of the trees rather than lose them.  The ALJ agreed with the Complainants that the trees, which have been in place for fifteen years, do not pose a threat to PPL’s facilities.  The ALJ noted that just because PPL suddenly decided to tag the trees non-compliant due to its Updated Plan does not make them non-compatible species.  Hence, the ALJ concluded that the Complainants have established a prima facie case that the application of PPL’s new vegetation management program in this case is unreasonable.  I.D. at 8.

On the other hand, the ALJ commended PPL’s proactive vegetation management approach in applying the vegetation clearance standards collectively known as FAC-003-1, enforced by NERC under FERC, in its Updated Plan.  The ALJ noted that that NERC FAC-003-1 standards apply to transmission lines rated 200 kV and higher, or lower-voltage lines that are critical to the system.  However, the ALJ disagreed with PPL’s application of NERC’s FAC-003-1 zero tolerance standards to its lower voltage transmission lines, after having implemented several years of more lenient vegetation management, despite PPL’s claim that the application of the NERC standards stems from the success attained from higher voltage lines.  The ALJ faults PPL for applying the same FAC-003-1 standards on a 69 kV line that serves a single customer and is neither crucial to the bulk system nor carries a threshold voltage.  I.D. at 11-12.  Specifically, the ALJ noted that the 69 kV transmission line’s conductors are approximately eighty feet high and that there is approximately forty-five to fifty feet between the conductors and the height of the Complainants tallest ornamental pear tree.[footnoteRef:10]  According to the ALJ, the facts that the trees are not even located beneath the conductors and pose no danger to the transmission line in question, make it all the more unfair and unreasonable for PPL to apply the same standards in this case.[footnoteRef:11]  Furthermore, the ALJ noted that PPL’s witness could not confirm during her testimony that the Updated Plan had been approved by the Commission.  The ALJ also noted the obvious lack of importance of the subject transmission line to the bulk transmission system and the obvious lack of threat posed by the trees to PPL’s facilities.  Yet, according to the ALJ, PPL persistently refused to grant an exception to the zero tolerant WZ/BZ vegetation management approach as it relates to the Complainants’ trees.  Id. at 13-15. [10:  	The tallest ornamental pear tree is thirty feet in height.  Tr. at 8.]  [11:  	The ALJ noted that PPL’s witness’ repeated statements, that the trees pose a significant threat to the safety and reliability of PPL's electric transmission and distribution systems, are not supported by a single fact in the record and are countered by the size and location of the trees and their expected height at full growth.  I.D. at 14.] 


Additionally, the ALJ highlighted PPL’s inconsistent “consistency” stance in the application of its Updated Plan going by its testimony and content of the Updated Plan as stated below:

PPL applies the wire zone/border zone method to all 69 kV and 138 kV transmission lines where PPL has position rights under applicable easements or right of ways.  In areas with insufficient right of ways or easement restrictions, they’re at their limitations, when PPL will only employ a selective clearing or restrictive clearing method.


I.D. at 16, citing Tr. at 37, testimony of PPL Witness.

		According to the ALJ, the Updated Plan itself recognizes differences as stated below:

The 69 kV lines will be maintained through a selective approach.  The areas under the conductors will be selectively cleared of all incompatible species and the edges will be selectively cleared to enable all compatible species to remain, where practical.

In rural areas, all 69 kV lines will be cleared to the full extent of the existing right-of-way agreements.  In residential/urban areas, every effort will be made to clear all incompatible vegetation from underneath the conductors.

I.D. at 16, citing PPL Exhibit 4, Distribution and 69 kV Vegetation Management Specification, p. 24 § 6.0.

		The ALJ noted that while there is nothing in the record that stipulates if the Complainants’ property is in a rural area or not, the subject area is a housing development, which indicates that it is in a residential area.  According to the ALJ, based on PPL’s Updated Plan, this means incompatible trees are to be cleared from underneath the conductors.  The ALJ noted that the Complainants’ trees are not underneath the conductors but are in the border zone and the goal of the Updated Plan is to allow compatible species to remain in the border zone.  I.D. at 16.[footnoteRef:12]  Therefore, the ALJ concluded that PPL’s application of its Updated Plan on the 69 kV transmission lines that crosses the Complainants’ property is unreasonable, arbitrary, and not consistently applied to landowners.   I.D. at 8 and 17.   [12:  	The ALJ indicated that one of the trees in PPL’s list of nine compatible trees, the Eastern Red Cedar, grows to between forty and sixty feet high, which is much higher than the tallest of the Complainants’ trees. I.D. at 16.] 


Consistent with the above findings, the ALJ sustained the Complaint that PPL should not remove the Complainants’ trees because the Complainants established a prima facie case that PPL’s application of its new vegetation management methodology in its Updated Plan is unreasonable.  The ALJ also concluded that the arbitrary exclusion of the Complainant’s trees while including others is not reasonable service and that PPL failed to carry its burden of persuasion regarding the reasonableness in applying its Updated Plan concerning the Complainants’ ornamental trees.  Id.

Exceptions and Replies

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		PPL states that it does not take exception to the conclusion of the ALJ’s Initial Decision that PPL should not remove the ornamental pear trees planted by the Complainants.  Rather, it challenges certain Findings of Fact made by the ALJ and requests that the Initial Decision be limited to the specific and unique facts of this case.  Exc. at 1.

		In its first Exception, PPL contends that its Updated and STM Plans for transmission lines operating at 69 kV and higher are reasonable and consistent with its statutory obligation to provide safe and reliable electric service despite the ALJ’s position on this issue.[footnoteRef:13]  PPL cites to its requirements as an electric utility as delineated in 66 Pa.C.S. § 1501, 52 Pa. Code § 57.194 (a) and (b), and NESC.[footnoteRef:14]  PPL asserts that to meet these requirements, it must maintain vegetation on and along its transmission and distribution rights-of-way.  PPL places emphasis on the importance of vegetation management stating that vegetation contact with electric transmission and distribution conductors is the leading cause of power outages.[footnoteRef:15]  In addition, PPL avers that vegetation management also enhances public safety and prevents fire hazards.  Exc. at 5‑6. [13:  	The ALJ found that it was not reasonable for PPL to apply its WZ/BZ vegetation method in this case because the transmission line in question operates at 69 kV and is not subject to the TVMP required by FERC and NERC that applies to transmission lines considered crucial to the bulk electric system. I.D. at 12-13.]  [14:  	The NESC provides, among other things, that an electric provider must trim or remove vegetation that may interfere with electric lines.  See NESC Rule 218.  Exc. at 6.]  [15:  	PPL referenced the largest power blackout in North American history (over 50 million outages in the United States and Canada), which occurred on August 14, 2003, stating the outage was due to a tree coming in contact with a transmission line.  Exc. at 6.] 


Additionally, PPL explains that the WZ/BZ vegetation management methods for transmission lines operating at 69 kV and higher in its STM Plan are based on lessons learned from Hurricane Irene, the 2011 Halloween snow storm, and Super Storm Sandy.  Id. at 7-8.  According to PPL, at the time of these storms, its 69 kV and 138 kV transmission rights-of-way were not cleared to the extent required in the higher voltage lines because the practice only applied to transmission lines operating at 230 kV or higher and other PJM essential transmission lines.  Hence, PPL indicates that while the conductors operating at 138 kV or less experienced significant power outages, none of the conductors operating at 230 kV or higher experienced an outage.  PPL attributes this lack of power outage on the higher voltage conductors at the time of the storms to its current vegetation management practice.  Therefore, PPL decided to extend the current vegetation management practice to conductors operating at 69 kV or higher in its STM Plan.  PPL concludes that for all of the above reasons and the fact that its current vegetation management practice is based on a proven and successful industry best practice confirm that its Updated and STM Plans are reasonable and consistent with its statutory obligation to provide safe and reliable electric service.  Id. at 8-9. 

In its second Exception, PPL contends that it would be impractical and cost-prohibitive to apply its current vegetation management practice on a case-by-case basis.  PPL explains that in the Initial Decision, the ALJ found PPL’s list of compatible species is arbitrary and could vary depending on the specific property at issue.   Id. at 9, citing I.D. at 15-17.  PPL asserts that this finding could be misconstrued as the Company’s undertaking an individual property-specific vegetation management approach, which according to the Company is impractical and cost-prohibitive.  PPL asserts that it currently applies the WZ/BZ vegetation management approach to all 69 kV and 138 kV transmission lines where it has sufficient rights under the applicable easement or right-of-way.  PPL avers that because it has over 5,000 miles of transmission lines and approximately 43,000 miles of distribution lines, it would be extremely difficult and astronomically expensive to require the Company to make a case-by-case assessment of individual properties in its vegetation management approach.  Id. at 9-10, citing Tr. at 37 and 41.

Additionally, PPL argues that in order to provide safe and reliable service, it has to maintain a consistent vegetation management approach within its rights-of-way and not depend on individual landowners to maintain vegetation within their rights-of-way.  According to PPL, this is especially important because tree-trimming near high voltage transmission lines is very hazardous and should be performed only by certified contractors with the skill, training, equipment, and knowledge required for working in close proximity to hazardous high voltage transmission lines.  Exc. at 10, citing Tr. at 41‑42.

In its third Exception, PPL contends that its Updated and STM Plans are consistently applied to all transmission line rights-of-way.  PPL asserts that the ALJ found in her Initial Decision that PPL’s application of its Updated Plan is not consistent because the width of the right-of-way granted by easements could vary from property to property.  Exc. at 11, citing I.D. at 15.  However, PPL avers that it currently applies the WZ/BZ vegetation management approach to all 69 kV and 138 kV transmission lines where the Company has sufficient rights under the applicable easement or right-of-way.  PPL indicates that it cannot and does not exceed the legal rights granted by a valid and irrevocable right-of-way or easement agreement.[footnoteRef:16]  According to PPL, the terms and conditions of a right-of-way granted by a property owner including the width of the right-of-way is already pre-determined by and between the property owner and the Company.  Exc. at 11. [16:  	The right-of-way in this case extends thirty-five feet from the centerline of the right-of-way, i.e., a total right-of-way width of seventy feet.  Exc. at 11, citing Tr. at 44; PPL Exhs. 1 and 2.] 


PPL states that the ALJ is correct in her finding that the width of transmission line rights-of-way granted by different and separately negotiated easement agreements could vary from property to property.  However, PPL asserts that it does not discriminate in the application of its vegetation management policies and practices to the full extent of each right-of-way granted, as it would be unfair to be selective in its vegetation management practices.  Id. at 11, citing Tr. at 37 and 41.  Furthermore, PPL notes that in line with this, it has developed and maintains a list of compatible wire zone and border zone species that generally will not encroach on the required clearances or otherwise interfere with the safe and reliable operation of its transmission lines based on maximum sag of the applicable transmission line.  PPL avers that it uses the list as a general guide for compatible species across its entire transmission system.  Exc. at 12, citing Tr. at 34; PPL Exhs. 3 and 4.  Additionally, PPL states that it provides all landowners with notice of the type of compatible species that are acceptable in the wire and border zones of its transmission line rights-of-way.  Specifically, PPL asserts that it provides a brochure to owners of land that is traversed by its 69 kV transmission lines.  Exc. at 12, citing Tr. at 38; PPL Exh. 5.  According to PPL, the brochure provides landowners information on PPL’s vegetation management policies and practices including the types of compatible species that are acceptable in the wire and border zones.  PPL avers that it provided a copy of the brochure to the Complainants.  Exc. at 12, citing Tr. at 39.

In its final Exception, PPL submits that the Commission should take official notice that its Updated and STM Plans were submitted to and reviewed by the Commission.[footnoteRef:17]  PPL explains that during the hearing, its witness did not have personal knowledge of this information and so could not confirm if the plans were Commission-approved or not.  PPL asserts that based on its witness’ response, the ALJ concluded that its Updated Plan was unreasonable because it had not been approved by the Commission pursuant to Section 57.198 of the Commission’s Regulations, 52 Pa. Code § 57.198.  However, PPL contends that despite the fact that Section 57.198 applies to “distribution facilities” and is not applicable to the 69 kV transmission line in question, it has fully complied with the requirements of Section 57.198, and submitted its bi-annual inspection and maintenance plan to the Commission.  Furthermore, PPL avers that a summary of its vegetation clearance management program for overhead distribution facilities as required by Section 57.198 was also included in its Updated Plan.  Therefore, PPL requests that the Commission take official notice that its bi-annual inspection and maintenance plan was submitted to the Commission.  Exc. at 12-14, citing 52 Pa. Code § 57.198. [17:  	PPL notes that official notice is the administrative counterpart of judicial notice.  According to PPL, the doctrine allows an agency to take official notice of facts that are obvious and notorious to an expert in the agency’s field and those facts contained in the reports and records in the agency’s files in addition to those facts that are obvious and notorious to the average person.  Furthermore, PPL asserts that official notice is a broader doctrine than is judicial notice and recognizes special competence of the administrative agency in its particular field and also recognizes that the agency is a storehouse of information on that field consisting of reports, case files, statistics and other data relevant to its work.  See FCC v. National Citizens Committee for Broadcasting, 436 U.S. 775 (1978); NLRB v. Seven-Up Bottling Co., 344 U.S. 344 (1953); Department of State v. Stecher, 506 Pa. 203, 484 A.2d 755 (1984); Falasco v. Commonwealth of Pennsylvania Board of Probation and Parole, 521 A.2d 991 (Pa. Cmwlth. 1987).  Exc.  at 14.] 


Additionally, PPL avers that its STM Plan, which applies to lines operating at 69 kV and higher, was also submitted to and has also been reviewed by the Commission.  According to PPL, the STM Plan that applies to the transmission line right-of-way in this case, was reviewed as part of the Commission’s review and approval of several transmission line siting applications and letters of notification.  PPL states that the STM Plan was submitted as an exhibit to PPL’s filings requesting Commission approval of the siting and construction of 138 kV transmission line projects.  Exc. at 14, citing Tr. at 31.  Specifically, PPL states that the STM Plan was submitted with its full siting application at Docket Nos. A-2012-2340872, et al., which was fully litigated and approved by the Commission.[footnoteRef:18]  Therefore, based on the above facts, PPL requests that the Commission take official notice that its STM Plan previously was presented and reviewed by the Commission in the approval of its transmission line siting applications and letters of notification.  Exc. at 14-15. [18:  	See Application of PPL Filed Pursuant to 52 Pa. Code Chapter 57, Subchapter G, for Approval of the Siting and Construction of Transmission Lines Associated with the Northeast-Pocono Reliability Project in Portions of Luzerne, Lackawanna, Monroe, and Wayne Counties, Pennsylvania, Docket Nos. A-2012-2340872 et al. (Order entered January 9, 2014).  Exc. at 14-15.] 


		In conclusion, PPL reiterates that although it takes exception to certain limited findings in the Initial Decision, it does not take exception to the conclusion reached by the ALJ in her Initial Decision.  PPL indicates that it agrees with the ALJ’s decision that the existing ornamental pear trees within the 69 kV transmission line right-of-way that traverses the Complainants’ property should not be removed, subject to its future obligation to comply with all applicable reliability and safety standards and other legal or regulatory requirements or industry standards.  PPL therefore, requests that the result reached by the Initial Decision be limited to unique and specific facts of this case.  Id. at 15-16.	

Disposition

		Upon our consideration of the record in this proceeding, we will deny, in part, and grant, in part, PPL’s Exceptions and modify the ALJ’s Initial Decision.  At the outset, we note from the record that the ALJ’s position and ruling in this case, including most of the Findings of Fact and Conclusions of Law in the Initial Decision, are limited to this proceeding and do not present generalized findings or conclusions regarding PPL’s Updated Plan.[footnoteRef:19]  As earlier stated, PPL has adopted three vegetation management policies/plans, which includes the TVMP, the STM Plan, and the Updated Plan.  Tr. at 27, 29 and 31; PPL Exhs. 3 and 4.  PPL’s argument in this case is that its intent to remove the Complainants’ trees is to allow the Company to comply with specific clearances mandated between transmission lines and vegetation located on and adjacent to transmission rights-of-way as required by NESC and NERC.  Exc. at 5-6, citing 52 Pa. Code § 57.194(b), I.D. at 11-13, Tr. at 31-33, Answer at 2-3.  Nonetheless, the Complainants have maintained that they planted the ornamental pear trees as a buffer zone for their housing development as required by the Planning Commission.  The Complainants maintain that the trees pose no threat to PPL’s facilities and should not be removed.  Tr. at 8 and 48.  The ALJ, in her Initial Decision, found that PPL failed to carry its burden of persuasion regarding the reasonableness of its newly implemented stricter vegetation management program as it pertains to the Complainants’ trees and ordered PPL not to remove the trees. I.D. at 17 and 20. [19:  	Conclusion of Law No. 25 refers to PPL’s Updated Plan as unreasonable and arbitrary because it fails to establish a reasonable, consistent standard for the identification of “compatible trees” for the border zone of its WZ/BZ methodology, and thereby constitutes a violation of the Code.  I.D. at 20, citing 66 Pa. C.S. § 1501.
] 


With regard to PPL’s first Exception concerning the reasonableness of its vegetation management policies and procedures for transmission lines operating at 69 kV, based on the information provided in this case, we are of the opinion that PPL’s vegetation management policies and procedures applicable to 69 kV transmission lines appear to be reasonable.  Upon review of the record evidence, PPL’s vegetation management policies and procedures applicable to 69 kV transmission lines seem consistent with PPL’s statutory obligation to provide safe and reliable electric service under Section 1501 of the Code, 66 Pa. C.S. § 1501.[footnoteRef:20]  As we have previously noted, proper vegetation management within transmission line rights-of-way is critical to ensuring that our electric grid operates in a safe and reliable manner.[footnoteRef:21]  Moreover, PPL’s change in 2013 to a more active vegetation management approach with 69 kV transmission lines was based upon actual lessons learned from Hurricane Irene in 2011, the Halloween snowstorm in 2011, and Superstorm Sandy in 2012.  The “lessons learned” revealed it was necessary for PPL to have more active vegetation management policies and procedures with its 69 kV and 138 kV systems.  Tr. at 35-37.  This included applying the WZ/BZ vegetation management methodology[footnoteRef:22] from PPL’s NERC-approved TVMP applicable to 230 kV and above lines to 69 kV and 138 kV systems as well.  As such, this Exception is granted. [20:  	The statutory obligation of a utility under 66 Pa. C.S. § 1501 includes providing service that is reasonably continuous and without unreasonable interruption or delay, 66 Pa. C.S. § 1501.  See also 52 Pa. Code § 57.194(a).]  [21:  	Jan and Joyce Spirat v. Metropolitan Edison Company, C-2013-2367044 (Opinion and Order entered September 11, 2014). ]  [22:  	In the WZ/BZ methodology, all non-compatible species in the wire zone and border zone areas within a transmission line right-of-way are removed.  The wire zone area is the area underneath the conductor that for 69 kV lines, extends 10 feet outward from the outer-most conductor on both sides of the line.  The border zone is the area from the edge of the wire zone to the outer-most edge of the right-of-way.  Tr. at 33-34.] 


With regard to PPL’s second Exception concerning the impracticality and the cost associated with vegetation management on a case-by-case basis, we do not interpret the ALJ’s Initial Decision as requiring or advocating PPL to employ a case-by-case vegetation management approach on all of its transmission lines and we do not advocate such an approach either.  Nevertheless, when a property owner objects to PPL’s proposed vegetation management on his or her property, PPL can and should review the particular facts at hand to ensure a reasonable outcome.  In such a situation, PPL can and should consider whether to employ a selective vegetation management approach.  We note that both PPL’s STM Plan and its Updated Plan allow for such an approach as it relates to rights-of-way and easement restrictions, compatible species, and the rural or urban/residential nature of the area in question.  Tr. at 37 and 41; PPL Exhibit 4.   Therefore, we agree with the ALJ’s ruling regarding this issue.  As such, this Exception is denied.

With regard to PPL’s third Exception that its vegetation management policies and procedures are consistently applied to all transmission line rights-of-way, based upon the facts of record in this case, we do not believe PPL justified its argument to remove the ornamental pear trees in question to ensure consistency with its vegetation maintenance plan.  Rather, we believe the Complainants have met their burden of proof that the trees in question should not be removed from their property at this time.  The Complainants have the burden of proof that PPL’s proposed vegetation maintenance in this case is unreasonable.[footnoteRef:23]   We agree with the ALJ’s Initial Decision that the Complainants have provided sufficient evidence to establish a prima facie case.  The evidence includes the following: (1) the Complainants have been planting a line of the same trees for about fifteen years, with the trees now measuring between sixteen feet in height for the new trees to around thirty feet for the older trees; (2) the trees are decorative, do not grow to a threatening height, and are not located under the conductor, which is approximately eighty feet above the ground; (3) if the utility has been true to its vegetation maintenance policies and procedures, PPL has been in the area to perform vegetation management at least three times since the tree line began to appear; (4) prior to a year ago, approximately late 2013 to early 2014, PPL did not warn the Complainants that the trees were not in compliance with its vegetation management plan; (5) no prior warning was provided because the trees were not deemed to violate the plan until it was changed in October of 2013; and (6) PPL subsequently deemed the trees as non-compliant with its new, more stringent vegetation maintenance plan that does not recognize them as "compatible."  ID at 8. [23:   	66 Pa. C.S. § 332(a).] 

  
Additionally, we also agree with the ALJ’s Initial Decision that PPL has failed to successfully rebut the Complainants’ prima facie case.  At hearing, PPL testified that the trees at issue are “non-compatible species” and that based on the location of the trees in the right-of-way, they must be removed.  Tr. at 40 and 42.  However, nothing in the record specifically explains why PPL classifies the Complainants’ ornamental pear trees as an incompatible species.  Moreover, nothing in the record shows that the ornamental pear trees in question pose a significant threat or may interfere with PPL’s facilities.  The line in question is forty to forty-five feet above the top of the Complainants’ tallest trees, and those trees are not located directly underneath the conductor.[footnoteRef:24]  Also, the line in question is a 69 kV line that serves one customer only, and thus, is not critical to the reliability of the bulk power system.  Therefore, PPL has not presented evidence of co-equal weight, and the Complainants have satisfied their burden of proof that the relevant trees should not be removed at this time.  Based upon these facts, we do not believe the consistency stance maintained by PPL in this case is justified.   For all of the above reasons, this Exception is denied. [24:  	The trees at issue are located approximately twenty-seven feet from the centerline of the 69 kV line.  The trees at issue normally grow twenty to thirty-five feet in height but can grow to a possible height of fifty feet.  PPL’s conductor is approximately eighty feet high.   Tr. at 8, 39 and 44.  ] 

 
With regard to PPL’s final Exception, pursuant to the Commission’s Regulations at 52 Pa. Code § 5.408, we take official notice of the following facts: (1) PPL filed its Inspection and Maintenance Standards Plan pursuant to 52 Pa. Code § 57.198, which includes vegetation maintenance specifications for distribution lines and transmission lines of 69 kV (Updated Plan); (2) the Updated Plan was accepted by the Commission per the Bureau of Technical Utility Services letter dated December 28, 2012; (3) PPL included for Commission review as part of a transmission line siting application proceeding at Docket No. A-2012-2340872, et al., its Specification for Transmission Management (STM Plan), which includes vegetation maintenance specifications for transmission lines of 69 kV and higher and takes into consideration, inter alia, protection of natural resources, environmental impact, land use, and other environmental concerns; and (4) the STM Plan was not specifically addressed in the Commission’s January 9, 2014 Order adjudicating the siting application at Docket No. A-2012-2340872, et al.  Accordingly, we agree with PPL that its Updated and STM Plans were submitted to and reviewed by the Commission and this Exception is, therefore, granted.

In summary, we commend PPL for seeking to address critical reliability issues by taking a more active vegetation management approach with its 69 kV lines.  We encourage PPL to continue to follow this more active approach with its lower voltage transmission systems.  At the same time, PPL must still act reasonably under Section 1501 of the Code, 66 Pa. C.S. § 1501, when carrying out its vegetation management plans and actually performing the work.  In the instant proceeding, we do not believe PPL justified its argument to remove the ornamental pear trees in question.  We emphasize that the outcome in the present matter is fact-sensitive and is based on the unique facts and circumstances from the record in this case.  The most important of these unique facts and circumstances include the fact that the line in question is not critical to the reliability of the bulk power system and that the record does not adequately explain why the trees in question were incompatible, presenting a danger that required the trees to be removed.
Conclusion

Consistent with the foregoing discussion, we shall deny PPL’s Exceptions, in part, and grant them, in part, and modify the Initial Decision of ALJ Colwell, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of PPL, filed on March 30, 2015, to the Initial Decision of Administrative Law Judge Susan D. Colwell, are denied in part, and granted in part, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Susan D. Colwell, issued March 9, 2015, is adopted in part, and modified in part, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Richard and Sandy Lehet, on October 17, 2014, against PPL Electric Utilities Corporation is sustained, consistent with this Opinion and Order.

4. That PPL Electric Utilities Corporation shall not remove the subject line of Bradford pear trees from the right-of-way across the lands of Richard and Sandy Lehet.

5. That the record at Docket No. C-2014-2449983 6 shall be marked closed.

BY THE COMMISSION,
[image: ]
[bookmark: _GoBack]


Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: October 1, 2015

ORDER ENTERED: October 28, 2015 
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