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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Marion Butler						:
				:
v.						:		F-2015-2465407
:
Philadelphia Gas Works 				:



INITIAL DECISION


Before
Eranda Vero
Administrative Law Judge


HISTORY OF THE PROCEEDING

This decision denies the formal Complaint which Marion Butler (Ms. Butler or Complainant) filed with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent, PGW, or the Company) on January 17, 2015, at Docket No. F-2015-2465407.  The Complainant alleges that there are incorrect charges on her gas bills.  In particular, Ms. Butler alleges that the gas bills for service at 5654 Diamond Street, 2nd Floor during the period February 21, 2014, to June 11, 2014, are incorrect.  As relief, she requests that the Commission investigate and resolve her dispute with PGW.

This formal Complaint is a timely appeal of the informal decision issued by the Commission’s Bureau of Consumer Services (BCS) at BCS # 324362.

On February 23, 2015, the Respondent filed an Answer denying the material allegations of the Complaint.

		A Hearing Notice dated March 5, 2015, notified the parties that an initial hearing was scheduled for Monday, April 20, 2015, at 10:00 a.m.

A Prehearing Order was issued on March 27, 2015, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding, and directing the submission of documents prior to the hearing.

The initial hearing convened as scheduled.  Marion Butler appeared pro se and testified in support of the Complaint.  Ms. Butler sponsored one exhibit (Complainant Exhibit 1), which was admitted into the record.  Laureto Farinas, Esq. represented the Respondent, and presented the testimony of Cynthia Garner, who is a Customer Review Unit Officer with PGW in charge of reviewing and investigating formal and informal complaints filed with the Commission.  The Respondent sponsored seven exhibits (PGW Exhibits 1, 2, 3, 3A, 4, 5, and 6), all of which were admitted into the record.

The record in this matter closed on May 20, 2015.[footnoteRef:1] [1:  After the record was closed on May 20, 2015, Ms. Butler submitted numerous documents to the undersigned.  These documents were neither requested nor permitted.  They are not part of the record in this case and shall not be considered for the purpose of this Initial Decision.] 


FINDINGS OF FACT

1. The Complainant is Marion Butler, who resides at 7200 Merion Trace, Apt. # D-214, Upper Darby, PA 19082.  Tr. 7.

2. The Respondent is Philadelphia Gas Works.

5353 Spruce Street Address

3.	Ms. Butler was the owner of the property located at 5353 Spruce Street, Philadelphia, PA 19139 between 2010 and February 6, 2014.  Tr. 8, 17 and 50.

4.	Ms. Butler initiated service at the 5353 Spruce Street address on March 18, 2010.  Tr. 47, PGW Exhibit 1.  

5.	On May 24, 2013, Ms. Butler contacted PGW and requested that her gas service be turned off at the 5353 Spruce Street address.  Tr. 49, PGW Exhibit 1.  

6.	On October 17, 2013, PGW received a turn on request from Ms. Butler.  Tr. 49-50, PGW Exhibit 1.  

7.	The turn on was scheduled for October 22, 2013, but was not completed because there was no electricity on the premises.  Id.  

8.	The Respondent was able to complete the turn on request on October 29, 2013.  Tr. 50, PGW Exhibit 1.  

9.	The gas service at the 5353 Spruce Street address was taken out of Ms. Butler’s name on February 6, 2014, which was the settlement date for the sale of her property at 5353 Spruce Street. Id.  

10.	Ms. Butler was billed for gas service to 5353 Spruce Street up to February 6, 2014.  Id.

11.	Ms. Butler did not call the Company to request that gas service be taken out of her name before the settlement date of February 6, 2014.  Tr. 51-2, PGW Exhibit 1.  

12.	A final bill for $189.64 was sent to Ms. Butler on February 21, 2014.  
Tr. 60.  

13.	A late payment charge of $2.84 was assessed on March 19, 2014, and a payment of $25.00 was received on April 7, 2014.  Tr. 60, PGW Exhibit 2.  

14.	Ms. Butler contacted PGW on March 28, 2014, on April 7, 2014, and again on April 15, 2014 to dispute the final bill.  Tr. 50-2, PGW Exhibit 1.  

15.	PGW reviewed Ms. Butler’s account and concluded that the final bill for the 5353 Spruce Street address was correct as rendered.  Id.  

16.	On May 14, 2014, the outstanding balance of $167.48 was transferred to Ms. Butler’s account for 5654 Diamond Street address.  Tr. 60.

5654 Diamond Street Address

17.	On February 25, 2014, Ms. Butler contacted PGW requesting that gas be turned on and placed in her name at 5654 Diamond Street, 2nd Floor, Philadelphia, PA.  Tr. 50, PGW Exhibit 1.  

18.	In order to initiate service at the 5654 Diamond Street address, Ms. Butler presented to PGW a lease for the property dated February 21, 2014.  Tr. 50 62, PGW Exhibit 1.  

19.	On April 16, 2014, Ms. Butler contacted PGW requesting that the Company inspect her gas meter because she suspected a foreign load on her gas line and/or a meter switch.  Tr. 51, PGW Exhibit 1.  

20.	On April 22, 2014, PGW scheduled an appointment with Ms. Butler to visit the 5654 Diamond Street address on April 24, 2014, and check her meter.  Tr. 53, PGW Exhibit 1.  

21.	On April 24, 2014, Ms. Butler contacted PGW seeking to reschedule the appointment.  PGW Exhibit 1.  

22.	A PGW technician visited the 5654 Diamond Street property on April 28, 2014, where he traced the Complainant’s meter and gas line.  Tr. 52-3, PGW Exhibit 1.  
23.	PGW technician found that the correct meter was serving Ms. Butler’s apartment and no foreign load was encumbering her gas line.  Id.  

24.	On May 14, 2014, PGW closed Ms. Butler’s dispute dated April 16, 2014, concluding that her gas bills were correct as rendered.  Tr. 53, PGW Exhibit 1.  

25.	On June 4, 2014, Ms. Butler filed an informal complaint with BCS, BCS Case # 3247362, disputing her gas bills.  Tr. 54, PGW Exhibit 1.  

26.	On June 11, 2014, Ms. Butler requested that her service at 5654 Diamond Street address be turned off.  Tr. 54-55.  

27.	On or about June 19, 2014, PGW complied with Ms. Butler’s request to turn off gas service at her 5654 Diamond Street apartment.  Tr. 54-55.  

28.	On December 19, 2014, BCS issued a decision at BCS Case #3247362 dismissing Ms. Butler’s informal complaint after finding that her gas bills for service at 5353 Spruce Street and 5654 Diamond Street were correct as rendered.  Tr. 57, PGW Exhibit 1.  

29.	Complainant’s final balance with PGW is $263.36, which includes $167.48 transferred from her 5353 Spruce Street address.  Tr. 58, 65.  

30.	Ms. Butler does not currently have service in her name with PGW.  Id.


DISCUSSION

In her formal Complaint, Ms. Butler alleged that there are incorrect charges on her gas bills.  In particular, Ms. Butler alleged that the gas bills for service at 5654 Diamond Street, 2nd Floor during the period February 21, 2014, to June 11, 2014, were incorrect.  As relief, she requested that the Commission investigate and resolve her dispute with PGW.
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S.A. § 332(a).  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron), the Commission explained the process for initially meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility violated the Public Utility Code or a regulation or order of the Commission.  66 Pa.C.S.A. § 701.  If the complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95 (Poorbaugh).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal weight, the complainant has not satisfied her burden of proof.  The complainant would be required to provide additional evidence to rebut the evidence of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

At the initial hearing scheduled in this matter, Ms. Butler testified that, between June 2010 and June 2012, she resided at 5353 Spruce Street, Philadelphia, PA 19139.  Tr. 8, 17.
She moved out of the 5353 Spruce Street residence in June 2012 allowing the lender to foreclose on it.  Tr. 8.  She continued to pay the gas bills for the 5353 Spruce Street residence until January 2014.  Tr. 17.  The property was sold by an agent of the lender in February 2014.  Tr. 8.

Ms. Butler initially testified that in April of 2013, the lender for the 5353 Spruce Street Address issued a Preacipe absolving Ms. Butler from being responsible for any future bills related to that property.  Tr. 18.  Ms. Butler stated that she did not receive the Preacipe from the lender until after the house was sold.  Id.  However, during cross examination, she admitted that the date of the said document is actually April 18, 2014, and that it indicates the end of the foreclosure action of JPMorgan against Marion B. Butler.  Tr. 27, 30-31, Complainant Exhibit 1.  Following cross examination, Ms. Butler clarified her claims concerning the 5353 Spruce Street address maintaining that she should not be held responsible for any bills for gas service to the 5353 Spruce Street after April 2014.  Tr. 31.

Ms. Butler testified that, after leaving the 5353 Spruce Street address, she moved to different apartments, one of which was 5654 Diamond Street, 2nd Floor, in Philadelphia.  
Tr. 9-10.  She resided at the 5654 Diamond Street address from February 2014 to June 2014.  
Tr. 16.  She testified that she had a gas water heater and a gas stove, but that she never used the stove while she resided at the property.  Tr. 15-16.  Ms. Butler stated that she had problems with the gas heat at 5654 Diamond Street.  Ms. Butler initially testified that she was not receiving heat while residing at the property.  Tr. 10.  She testified that she contacted the owner of the property about the heat problem, but did not receive any response from her.  Tr. 19, 34.  She suspected foreign load on her gas line from the 1st Floor apartment and contacted PGW to investigate.  
Tr. 24.  She testified that in April of 2014, a PGW employee investigated the gas appliances and gas piping in the property’s basement.  Tr. 35-6.  Ms. Butler stated that the PGW employee pointed out two gas meters located in the basement of the 5654 Diamond Street address and explained to her that each of them served one of the floors in the building.  Tr. 36.  She testified that, although she refused to go inside the basement to accompany the PGW employee, from her vantage point at the door, she was able to see only one furnace instead of two.  Tr. 24.  Ms. Butler does not believe that there were two furnaces in the basement of the 5654 Diamond Street address, but that instead the one furnace was controlled by the occupants of the 1st Floor apartment.  See Tr. 20, 29.  She did not expect PGW to fix the problem, but she expected the Company to let her know what the problem was.  Tr. 34.

During cross examination, Ms. Butler admitted that her heat was not completely off.  “Sometimes I had heat, sometimes I didn’t.”  Tr. 34.  “It wasn’t a full flash of heat, but the radiators were warm when I would just go to the window.”  Tr. 23.  She explained that there were three rooms in her apartment, and that there were two thermostats in the building, one for each floor.  Tr. 34.  The Complainant also testified that she kept her thermostat at 68° F.  Id. She testified that her first bill for the 5654 Diamond Street address was $56.00, but she considered the bill to be high considering her gas usage habits and the fact that she was not getting any heat.  Tr. 33.

In response to Ms. Butler’s testimony, PGW’s witness, Ms. Garner, testified that Ms. Butler initiated service at the 5353 Spruce Street address on March 18, 2010.  Tr. 47, PGW Exhibit 1.  On January 7, 2011, Complainant filed an informal complaint against PGW at BCS Case # 2783487 alleging a high billing dispute.  Tr. 48-9, PGW Exhibit 1.  On March 8, 2011, BCS issued an oral decision dismissing the informal complaint after finding that the bills were correct as rendered.  Id.  On May 24, 2013, Ms. Butler contacted PGW and requested that her gas service be turned off at the 5353 Spruce Street address.  Tr. 49, PGW Exhibit 1.  On October 17, 2013, PGW received a turn on request from Ms. Butler.  Tr. 49-50, PGW Exhibit 1.  Ms. Garner testified that the turn on was scheduled for October 22, 2013, but was not completed because there was no electricity on the premises.  Id.  The turn on was completed on October 29, 2013.  Tr. 50, PGW Exhibit 1.  The gas service was taken out of her name on February 6, 2014, which was the settlement date for the sale of her property at 5353 Spruce Street, and she was billed for service up to that date.  Id.  According to Ms. Garner, Ms. Butler did not call the Company to request that gas service be taken out of her name before the settlement date of February 6, 2014.  Tr. 51-2, PGW Exhibit 1.  PGW informed the Complainant that she was responsible for contacting the Company and requesting that the service be disconnected and she had failed to do so.  PGW Exhibit 1.  A final bill for $189.64 was sent to Ms. Butler on February 21, 2014.  
Tr. 60.  A late payment charge of $2.84 was assessed on March 19, 2014, and a payment of $25.00 was received on April 7, 2014.  Tr. 60, PGW Exhibit 2.  Ms. Garner testified that Ms. Butler disputed the final bill on March 28, 2014, on April 7, 2014, and again on April 15, 2014.  Tr. 50-2, PGW Exhibit 1.  PGW reviewed the account and concluded that the bill was correct as rendered.  Id.  She explained that on May 14, 2014, the outstanding balance of $167.48 was transferred to Ms. Butler’s account for 5654 Diamond Street address.  Tr. 60, PGW Exhibit 2.

With regard to Ms. Butler’s claims concerning the 5654 Diamond Street address, Ms. Garner explained that on February 25, 2014, Ms. Butler contacted PGW requesting that gas be turned on and placed in her name at 5654 Diamond Street, 2nd Floor.  Tr. 50, PGW Exhibit 1.  Ms. Butler presented a lease for the property dated February 21, 2014, and was billed accordingly.  Tr. 50, 62, PGW Exhibit 1.  On April 16, 2014, Ms. Butler contacted PGW requesting that the Company inspect her gas meter.  Tr. 51, PGW Exhibit 1.  She suspected foreign load on her gas line and/or a meter switch.  PGW Exhibit 1.  On April 22, 2014, PGW scheduled an appointment with Ms. Butler to visit the 5654 Diamond street address and check her meter.  Tr. 53, PGW Exhibit 1.  On April 24, 2014, Ms. Butler contacted PGW seeking to reschedule the appointment.  PGW Exhibit 1.  Ms. Garner testified that a PGW technician visited the property in question on April 28, 2014, where he traced the Complainant’s meter and gas line.  Tr. 52-3, PGW Exhibit 1.  The PGW technician found that the correct meter was serving Ms. Butler’s apartment and no foreign load was encumbering her gas line.  Id.  On May 14, 2014, PGW closed Ms. Butler’s dispute dated April 16, 2014, concluding that her gas bills were correct as rendered.  Tr. 53, PGW Exhibit 1.  On June 4, 2014, Ms. Butler filed another informal complaint with BCS, BCS Case # 3247362, disputing her gas bills.  Tr. 54, PGW Exhibit 1.  On June 11, 2014, she requested that her service at 5654 Diamond Street address be turned off.  On or about June 19, 2014, PGW complied with her request.  Tr. 54-55.  On December 19, 2014, BCS issued a decision at BCS Case #3247362 dismissing Ms. Butler’s informal complaint after finding that her gas bills for service at 5353 Spruce Street and 5654 Diamond Street were correct as rendered.  Tr. 57, PGW Exhibit 1.  
Ms. Garner testified that Complainant’s final balance is $263.36.  Tr. 65.  This amount includes $167.48 transferred from her 5353 Spruce Street address.  Tr. 58.  Ms. Butler does not currently have service in her name with PGW.  Id.

5353 Spruce Street Address

As mentioned above, Ms. Butler clarified her claim concerning the 5353 Spruce Street address by stating that she should not be held responsible for any bills concerning gas service to this address after April 2014.  The record in this case clearly shows that the gas service was taken out of Ms. Butler’s name on February 6, 2014, which was the settlement date for the sale of her property at 5353 Spruce Street.  Tr. 50, PGW Exhibit 1.  Ms. Butler was only billed for service up to that date.  Id.  On May 14, 2014, the outstanding balance of $167.48 from 5353 Spruce Street address was transferred to Ms. Butler’s account for the 5654 Diamond Street address.  Tr. 60, PGW Exhibit 2.  The record contains no evidence that PGW billed the Complainant for gas service to the 5353 Spruce Street address after April 2014.  Consequently, the portion of the present Complaint concerning the 5353 Spruce Street address is dismissed because the Complainant failed to carry her burden of proving that the Respondent violated a Commission statute, regulation or order.

5654 Diamond Street Address

Ms. Butler’s complaint against PGW concerning the 5654 Diamond Street address is that the Company failed to provide her with adequate and reliable service by failing to discover why she was not receiving the amount of heat she thought she should receive.

Pursuant to Section 1501 of the Pennsylvania Public Utility Code, every public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities.  66 Pa.C.S.A § 1501.  The statutory definition of "service" is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. PUC, 654 A.2d 72 (Pa.Cmwlth. 1995).

It is not disputed that Ms. Butler received gas service at the address in question from February 21, 2014, to late June of 2014.  It is also an undisputed fact that during this period of time, Ms. Butler had hot water from a gas water heater and some heat from a gas heater.  In addition, there was a thermostat in her three-room apartment, which was kept at 68° F.  

During the hearing, PGW put forth evidence that it investigated Ms. Butler’s foreign load and/or meter switch concern in a timely fashion.  The record shows that Ms. Butler contacted PGW on April 16, 2014, requesting that the Company inspect her gas meter because she suspected that there was foreign load on her gas line and/or a meter switch.  On April 22, 2014, PGW scheduled an appointment with Ms. Butler to visit the 5654 Diamond street address and check her meter.  On April 24, 2014, Ms. Butler contacted PGW seeking to reschedule the appointment.  A PGW technician was finally able to visit the property and trace the Complainant’s meter and gas line on April 28, 2014.  No foreign load was found on Ms. Butler’s gas line.  The correct meter was serving her apartment.  

Ms. Butler failed to put forth any additional evidence to rebut PGW’s evidence.  Her repeated assertions that she was not receiving any or much heat during the four months she had gas service at the 5654 Diamond Street address do not constitute evidence to support her claim against PGW.  No matter how honest and strong her assertions are, they cannot form a basis for a finding in her favor.  Mere bald assertion, personal opinions or perceptions do not constitute evidence to bolster a claim.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).   Nor does the testimony consisting of guesses, conjecture or speculation - supposition without a premise of fact - which is ordinarily rejected as inadmissible and as proving nothing.  Cuthbert v. City of Philadelphia, 417 Pa. 610, 209 A.2d 261 (1965); B & K Inc. v. Commonwealth Department of Highways, 398 Pa. 518, 159 A.2d 206 (1960).  In view of the above, I find that Ms. Butler has failed to carry her burden of proving by a preponderance of the evidence that PGW violated 66 Pa.C.S.A § 1501 by failing to provide her with reasonable or adequate service.

Therefore, Ms. Butler’s present Complaint against PGW is dismissed in its entirety.
CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S.A. § 701. 

2.	The party filing the Complaint bears the burden of proving by a preponderance of the evidence that she is entitled to relief from the Commission.  66 Pa.C.S.A.
§ 332(a). 

3.	Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  

4.	The Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

5.	Every public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities.  66 Pa.C.S.A § 1501.  

6.	The statutory definition of "service" is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. PUC, 654 A.2d 72 (Pa. Cmwlth. 1995).


ORDER


THEREFORE,

IT IS ORDERED:

1.	That the formal Complaint filed by Marion Butler against Philadelphia Gas Works at Docket No. F-2015-2465407 is dismissed in its entirety.

2.	That the Secretary mark this docket closed.


Dated:	October 8, 2015					/s/					
							Eranda Vero
							Administrative Law Judge
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