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Jeffrey Gibson						:
							:
	v.						:			C-2014-2445065
							:
United Water Bethel					:



INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge


		This Initial Decision dismisses with prejudice a Complaint filed by Jeffrey Gibson (Complainant) against United Water Bethel (United or Company) for failure to prosecute the Complaint.

HISTORY OF THE PROCEEDING

		This case originated as a Complaint filed on September 15, 2014, by Complainant against United.  The Complaint alleged that United is installing meters that emit microwaves.  Complainant’s requested relief was that the Commission tell all of United’s customers that microwaves sent out continuously can kill after a time, and that the Commission order United to restore “the first meters back on each home that wants one.”

		On September 9, 2014, the Secretary of the Commission served the Complaint on United.

		On October 17, 2014, United filed an Answer to the Complaint, denying the allegations set forth therein.  
		On December 4, 2014, a hearing notice was issued setting January 7, 2015, as the date for an evidentiary hearing in this case.

		On December 16, 2014, I issued a standard form prehearing Order which was served on both parties.  That Order clearly stated that failure to appear and to participate in the hearing could result in the entry of a default judgment.

		On January 2, 2015, counsel for United served proposed exhibits on myself and the Complainant in conformity with the instructions in the prehearing Order.

		On January 7, 2015, an evidentiary hearing in this case convened in Hearing Room 4 of the Commission’s Office at 400 North Street, Harrisburg, Pennsylvania.  Counsel for United, Thomas T. Niesen, was present.  The Complainant was not present.  I checked the atrium of the Keystone State Office Building, but I could not find the Complainant.  The Complainant had not provided a telephone number at which he could be reached.  Nevertheless, I asked the support staff in the Office of Administrative Law Judge (OALJ) whether Complainant had contacted the office.  He had not.  I noted on the record that although the weather was cold and windy, the streets were clear.  Counsel for United stated that United had made attempts to contact Complainant by telephone, but could only reach a busy signal.  Counsel also stated that the Complainant’s copy of the proposed exhibits had been sent to Complainant by FedEx, and was signed for by the Complainant. Counsel thereupon asked that the case be dismissed with prejudice as the requested relief is beyond the Commission’s jurisdiction, and given that the Complainant failed to appear.

Later in the day on January 7, 2015, I was informed by a member of the OALJ staff that the Complainant had called our office and left a Voicemail stating that he could not find the building where the hearing was being held, and that he wanted judgment in his favor.

On January 12, 2015, the court reporter filed the transcript of the hearing of January 7, 2015 with the Secretary of the Commission.  However, on January 13, 2015, I received a letter from the Complainant styled as a Motion requesting a ruling and asking that United Water be “ . . . directed to remove the microwave sending unit on the outside of each home and build[ing].”  The Motion also asked that the Commission direct United to pay each homeowner $1,000 for every month the “unit” was on their meter.  The Motion concluded with the statement that the Complainant would not walk to another hearing.

As the record in this proceeding had not yet closed, there was no need to direct the re-opening of the record.  I directed that the letter/Motion be filed with the Secretary of the Commission at this docket, and as the Complainant did not provide a copy of his Motion to United, I transmitted a copy to counsel for United.

As the Complainant had indicated that he would not attend another hearing, I issued an Order on January 13, 2015, stating that I would resolve Complainant’s filing as a post-hearing Motion after United was afforded the twenty day period allowed under 52 Pa. Code § 5.61 to file an Answer, if any, to the Motion.

On February 2, 2015, United filed an Answer to Complainant’s Motion renewing the request that the case be dismissed for lack of prosecution, and contending that the Letter/Motion is not a substitute for evidence.  United also stated that the Commission lacks the jurisdiction to award monetary relief, citing Feingold v. Bell of Pennsylvania, 477 Pa. 1 (1977).

Although the record in this matter closed on February 2, 2015, Complainant contacted the OALJ staff several times thereafter, on one occasion apparently stating that he had removed his Complaint to federal court.  However, on April 9, 2015, Complainant submitted a letter asking that the case be decided.  At no point did the Complainant ask that a hearing in this matter be rescheduled.

		This case is now ready for decision.


FINDINGS OF FACT

		1.	Jeffrey Gibson, the Complainant in this case, received water service at 1916 Franklin Avenue, Harrisburg, Pennsylvania from United Water Company during the period of the Complaint.

		2.	United Water Bethel, the Respondent, is a Commission jurisdictional provider of water service.

		3.	On December 4, 2014, a hearing notice was issued setting January 7, 2015, as the date for an evidentiary hearing in this case.

		4.	On December 16, 2014, a prehearing order was issued that clearly stated that failure to appear could lead to the entry of judgment against the non-appearing party.

		5.	On January 7, 2015, an evidentiary hearing in this case convened in Hearing Room 4 of the Commission’s Office at 400 North Street, Harrisburg, Pennsylvania.  Counsel for United was present.  The Complainant was not present.

		6.	The Complainant stated that he would not appear if the hearing was rescheduled.  

DISCUSSION

		Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa Pub.Util. Comm’n., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are afforded notice and the opportunity to appear and be heard.  Id.

		Notice of the hearing in this case was sent to the parties on December 4, 2014, by regular first-class mail to counsel for United and to the Complainant.  The Prehearing Order clearly stated that failure to appear and to participate in the hearing could result in the entry of a default judgment.  Therefore, the due process rights of Complainant have been fully protected.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa.Code § 5.245(a).

		The Complainant did not appear for the scheduled evidentiary hearing in this case.  The prehearing Order stated that failure to appear and to participate in the hearing could result in the entry of a default judgment, and that Order was never returned to the OALJ by the United States Postal Service.  That prehearing Order clearly states the location and address of the hearing site.  However, the Complainant claims that he could not find the hearing site on the day of the hearing.  I note that the Commonwealth Keystone Building at 400 North Street, Harrisburg, Pennsylvania, is a large building that can hardly be missed, and the four ground floor hearing rooms are plainly marked.  On the day of the hearing, the Complainant did not contact OALJ to state that he was having trouble finding the building and to ask for assistance, but he did call after the hearing adjourned to say that he could not find the building.  I am convinced that the Complainant did not make a reasonable effort to find the hearing site.  I also note that if Complainant was truly lost on the day of the hearing, he could have requested a rescheduled hearing.  Instead, the Complainant said that he would not attend a rescheduled hearing.

		In this proceeding, Complainant bears the burden of proving by a preponderance of the evidence that he is entitled to relief.  66 Pa.C.S. § 332(a).  By failing to appear and present any evidence in support of his Complaint, Complainant has failed to meet this burden.  Thus, the Complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No.
 Z-00269892 (Order entered December 26, 1995).  Accordingly, the merits of the Complaint will not be addressed.  Jones v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20054885 (Order entered February 14, 2006); and Mya Lau v. PPL Electric Utilities Corp., Docket No. F-01816882 (Order entered October 19, 2005).




CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa.C.S. § 701.

		2.	The due process rights of Complainant have been fully protected in this proceeding.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa.Code § 5.245(a).

		3.	By failing to appear and be heard on his Complaint, Complainant has failed to meet his burden of proving that he is entitled to relief.  66 Pa.C.S. § 332(a).

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Motion to Dismiss the Complaint of Jeffrey Gibson raised by United Water at Docket No. C-2014-2445065 is hereby granted.

		2.	That the Complaint of Jeffrey Gibson against United Water at Docket No. C‑2014-2445065 is hereby dismissed with prejudice.

		3.	That the docket in this case is closed.


Date:  October 30, 2015						/s/			
							Dennis J. Buckley
							Administrative Law Judge
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