


BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Edward Davidson					:
						:
	v.						:		C-2014-2460364
						:
PECO Energy Company				:



INITIAL DECISION


Before
Mary D. Long
Administrative Law Judge


INTRODUCTION


	A formal complaint is dismissed because the complainant failed to prove that the construction of the communication tower on a utility’s property violated a Commission order, regulation or provision of the Public Utility Code.

HISTORY OF THE PROCEEDING

	On December 17, 2014, Edward Davidson (Complainant) filed a formal complaint against PECO Energy Company (PECO), alleging that PECO had failed to conform to Commission approvals related to the construction of a substation in East Goshen Township, Chester County.  In lieu of an answer to the complaint, PECO filed preliminary objections based on the lack of sufficient specificity and legal insufficiency of the pleading.  The Complainant filed a response to PECO’s preliminary objections and included additional factual averments styled as a “new matter.”  

	By notice dated February 11, 2015, this matter was assigned to me as a motion judge. 

	On February 18, 2015, PECO filed a motion to have Complainant’s reply designated as a first amended complaint in order to provide PECO with an opportunity to answer the new factual averments raised by the Complainant.  The motion included a notice to plead providing the Complainant with 20 days in which to file a response.  No response was filed by the Complainant.  By order dated March 19, 2015, the preliminary objections by PECO were dismissed as moot, and PECO was directed to file an answer to the amended complaint. 

	On April 8, 2015, PECO filed an answer and preliminary objections to the amended complaint.  By interim order dated May 4, 2015, the preliminary objections were dismissed, and I directed that the complaint be scheduled for hearing.

	By hearing notice dated May 12, 2015, the complaint was scheduled for a telephonic hearing on Thursday, July 23, 2015.  The hearing convened as scheduled.  The Complainant appeared and testified on his own behalf.  He offered four exhibits which were admitted into the record.  PECO also appeared and was represented by Attorney Ward L. Smith.  PECO offered the testimony of two witnesses, Barney Jones and Gregory M. Cary.  PECO also offered nine exhibits which were admitted into the record.  The hearing resulted in a transcript of 62 pages.  No briefs were filed and following the receipt of the transcript, the record closed by order dated August 21, 2015.

FINDINGS OF FACT

The Complainant is Edward Davidson.  He owns property at 1604 East Strasburg Road, West Chester, Pennsylvania, which is located across from PECO’s Goshen substation.  (N.T. 7-8; Complainant Ex. C)

PECO is a jurisdictional public utility.

The Complainant’s property includes an older home that has been converted to two apartments.  (N.T. 8)

In 1989, the Commission approved PECO’s request to construct a substation on the site in East Goshen Township, in the southeast corner of Strasburg Road and Chester Road.  (Application of Philadelphia Electric Company, Docket No. A-110550F022 (Opinion and Order entered August 31, 1989)[footnoteRef:1]; Complainant’s Ex. D) [1:   	Affirmed by the Commonwealth Court in O’Connor v. Pa. Pub. Util. Comm’n, 582 A.2d 427 (Pa.Cmwlth. 1990).] 


As a condition of the approval, PECO was required to “landscape the site in accordance with the landscape plans submitted by the Township of East Goshen.”  (Id.;  See Complainant’s Ex. C; N.T. 31)

Barney Jones is a senior project manager for vegetation management employed by PECO.  His job responsibilities include the oversight of PECO’s ground maintenance contracts for all PECO facilities and properties.  (N.T. 31)

PECO installed berms, shrubs and trees in accordance with the agreement with East Goshen Township as required by the Commission’s approval.  (N.T. 31)

Over the years PECO maintained the vegetation, including the removal of some of the overgrown vegetation.  (N.T. 31-32; 44)

In October of 2014, Mr. Jones and Mr. Gregory Cary, PECO’s regional external affairs manager, met with township officials and the Complainant regarding the vegetation at the site.  (N.T. 32; 40, 48-49)

As a result of that meeting, PECO agreed to replant shrubs to fill in any of the areas of the undergrowth of the large white pine trees along East Strasburg Road.  (N.T. 32, 36, 45-47, 49-50; PECO Ex. 1)
PECO replanted shrubs under the trees, including cherry laurel and viburnum.  (N.T. 35-36; PECO Exs. 3-7)

At maturity, in six to ten years, these shrubs will grow to approximately 12 feet tall and 12 feet wide.  (N.T. 35-36)

Several of the cherry laurel and viburnum shrubs were planted on the berm of PECO’s property across from the Complainant’s property.  (N.T. 25; PECO Exs. 4-5)

In 2012 there was a 95-foot wood pole with an antenna in the corner of PECO’s property which was a communications pole for PECO’s metering system.  (N.T. 26, 39; 47, 51; PECO Ex. 8)

In 2014 PECO replaced the wooden pole with a 104-foot tower in the corner of the substation property.  (N.T. 53)

The pole is approximately 140 feet from the Complainant’s property.  (N.T. 14-15)

DISCUSSION

Section 701 of the Public Utility Code (Code), provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.[footnoteRef:2]  A person seeking affirmative relief from the Commission has the burden of proof.[footnoteRef:3] [2:  	66 Pa.C.S. § 701.
]  [3:  	66 Pa.C.S. § 332(a).] 


In this matter, the Complainant is the party seeking affirmative relief from the Commission; therefore, he has the burden of proof.  This means that he must establish the material facts in support of his claims by a preponderance of the evidence, and must show that the Company has violated the Public Utility Code or Commission regulations.[footnoteRef:4]  [4:  	Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).
] 


In his complaint filed in December 2014, the Complainant alleged that the construction of PECO’s communication pole violated the Commission’s 1989 approval for the substation.  In his amended complaint, he further alleged that the pole violates the Commission’s landscape requirements which were imposed as a condition of the approval and that PECO should have either submitted an application to the Public Utility Commission, or sought approval to construct the pole in accordance with the Municipalities Planning Code from East Goshen Township.  As relief, the Complainant wants PECO to move the communications pole.

PECO counters that it is not required to seek approval to construct the communications pole on its property from either the Commission or East Goshen Township.  PECO further contends that it has complied with the Commission’s direction to comply with the Township’s landscaping requirements.

[bookmark: _GoBack]The facts are not significantly in dispute.  In 2003 PECO erected a 95-foot communications pole on its property which included a substation and transmission facilities.  In 2014, the wooden pole was replaced with a somewhat taller pole.  At about the same time, East Goshen Township contacted PECO regarding the vegetation at the site which screens the facilities on the property.  Following that meeting, PECO agreed to replace the aging vegetation with new shrubs which would grow to provide screening under the white pine trees which line the side of the property that faces the Complainant’s property on East Strasburg Road.  PECO received notification from the Township that the Township was satisfied with the new plantings.

The Commission’s requirement that PECO comply with the Township’s landscape plan was directed in response to concerns raised regarding the environmental incursion of the substation project.  The Commission’s Order approving the construction of the substation[footnoteRef:5] directed PECO to comply with the landscape plan that was submitted by the Township as part of the evidentiary record in the hearings before the presiding administrative law judge.[footnoteRef:6]  The Commission’s Order did not impose any future obligations on PECO to maintain the vegetation.   Yet, in 2014 when requested by the Township to replant the shrubs to replace the undergrowth camouflaging the site, PECO agreed to do so. [5:   	Complainant’s Ex. D (Application of Philadelphia Electric Company, Docket No. A-110550F022 (Opinion and Order entered August 31, 1989)).
]  [6:   	Complainant’s Ex. B (Application of Philadelphia Electric Company, Docket A-00110550F022 (Initial Decision dated May 9, 1989), at pp. 45-48).
	] 


The communications pole in the corner of the substation property is not a part of the landscaping plan requirement imposed by the Commission’s 1989 approval.  Nor was PECO required to seek approval to construct the pole from either the Commission or East Goshen Township.

PECO states that it was not required to seek approval of the Commission in order to construct the communication pole on the substation property.  PECO also states that it was not required to seek approval from East Goshen Township in order to construct the communication pole.

Section 1501 of the Public Utility Code requires public utilities to construct and maintain facilities sufficient to provide reasonable service to customers:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.[footnoteRef:7] [7:   	66 Pa.C.S. § 1501.
] 

Section 1501 does not mandate a utility to seek approval before it makes improvements to its facilities.  Nor does there appear to be a Commission regulation which would require PECO to secure approval from the Commission to construct a communication tower on its property.

[bookmark: 69.1101.]	PECO is also not required to secure the approval of East Goshen Township.  A long line of Commonwealth Court cases hold that public utilities are not generally subject to local land use requirements.[footnoteRef:8]  Although the Commission may consider local land use plans and ordinances in limited circumstances,[footnoteRef:9] none of those circumstances are presented by the construction of the communication pole on PECO’s property. [8:   	See Duquesne Light Company v. Monroeville Borough, 449 Pa. 573. 580, 298 A.2d 2352 (1972) ("This Court has consistently held, however, that the Public Utility Commission has exclusive regulatory jurisdiction over the implementation of public utility facilities") (citations omitted).  See, e.g., County of Chester v. Philadelphia Elec. Co., 420 Pa. 422, 218 A.2d 331 (1966) (holding that regulation by a multitude of jurisdictions would result in "twisted and knotted" public utilities with consequent harm to the general welfare); Newtown Twp. v. Philadelphia Elec. Co., 594 A.2d 834, 837 (Pa.Cmwlth. 1991) (noting that "it is clear that no 'implied' power exists in the MPC which would allow the Township to regulate [the Philadelphia Electric Company] through its subdivision and land development ordinance"); Heintzel v. Zoning Hearing Bd. of Millcreek Twp., 533 A.2d 832 (Pa.Cmwlth. 1987) (holding that township had no power to regulate, under its zoning ordinance, city's erection of water tower because that power was under the exclusive jurisdiction of the PUC); South Coventry Twp. v. Philadelphia Elec. Co., 504 A.2d 368 (Pa.Cmwlth. 1986) (noting that to possibly subject [the Philadelphia Electric Company] to a miscellaneous collection of regulations upon its system would clearly burden and indeed disable it from successfully functioning as a utility); Commonwealth v. Delaware and Hudson Railway Co., 339 A.2d 155 (Pa.Cmwlth. 1975) (holding that the MPC did not authorize local governments to regulate public utilities in any manner which infringes upon the power of the Commission to so regulate).
]  [9:   	The Commission will consider local land use issues when reviewing applications for: 

(1) Certificates of public convenience. 

(2) Siting electric transmission lines. 

(3) Siting a public utility ‘‘building’’ under section 619 of the Municipalities Planning Code 
(53 P. S. § 10619). 

(4) Other Commission decisions. 

52 Pa.Code § 69.1101.] 


	In sum, the Complainant did not prove that PECO failed to comply with any requirements imposed on it by the Commission when it approved the location of the substation on the property in East Goshen Township.  Instead, it appears that PECO has worked cooperatively with the municipality to ensure that its facilities are properly camouflaged by vegetation approved by the Commission.  The Complainant did not present evidence that the construction of the communication tower contravenes any requirement of the vegetation plan.  Further, PECO was not required to secure approval from the Commission or from East Goshen Township before constructing the communication pole on its property.  Therefore, the Complainant failed to prove that PECO has violated any regulation, provision of the Public Utility Code or any order of the Commission and his complaint must be dismissed.

CONCLUSIONS OF LAW

	1.	The Commission has jurisdiction over the parties and subject matter of this dispute.  66 Pa.C.S. § 701.

	2.	The Complainant bears the burden of proof.  66 Pa.C.S. § 332.

	3.	Section 1501 of the Public Utility Code does not mandate a utility to seek approval from the Commission before it makes improvements to its facilities.  66 Pa.C.S. § 1501.

	4.	Public utilities are not generally subject to local land use requirements when constructing facilities.  Duquesne Light Company v. Monroeville Borough, 298 A.2d 2352 (Pa. 1972).

	3.	The Complainant failed to prove that the construction of the communication tower on PECO’s property violated a Commission order, regulation or provision of the Public Utility Code.  66 Pa.C.S. § 701.






ORDER


THEREFORE,

IT IS ORDERED:

	1.	That the formal complaint of Edward Davidson at Docket No. C-2014-2460364 is dismissed.

	2.	That the Secretary mark the docket closed.


Date:  October 27, 2015						/s/				
						Mary D. Long
						Administrative Law Judge
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