BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Steven J. Feldman					:
							:
	v.						:		C-2015-2497230
							:
Philadelphia Gas Works				:



ORDER
DENYING MOTION FOR SUMMARY JUDGMENT


		On August 4, 2015, Steven Feldman filed with the Pennsylvania Public Utility Commission a formal complaint against Philadelphia Gas Works (PGW or “the Company”), Docket Number C-2015-2497230.  In his complaint, Mr. Feldman averred that PGW is threatening to shut off his utility service or has already shut off his utility service and that he would like a payment agreement.  Mr. Feldman also averred that he believes he was being overcharged for service “for years” and that there has been a pattern where he would pay down his balance every year only to have his balance increase again.  Mr. Feldman provided additional information in his complaint, including that PGW shut off his gas service in the winter of 2013 without receiving notice causing his water pipes to break and also that he believes his meter is defective.  Mr. Feldman requested, among other things, that he be refunded for the amounts he was overcharged.  Mr. Feldman attached to his complaint copies of various bills in support of his position.

On August 31, 2015, PGW filed an Answer to Mr. Feldman’s complaint.  In its Answer, PGW admitted or denied the various averments made by Mr. Feldman.  In particular, PGW admitted that it issued a shut off notice to the Service Address in June, 2012 and that Mr. Feldman seeks a payment agreement for service at the Service Address.  PGW also provided information about a payment agreement established by the Commission’s Bureau of Consumer Services (BCS) and additional information regarding the account.  In its New Matter,[footnoteRef:1] PGW noted that the statute of limitations prohibits any action for recovery unless it is brought within three years from the date the liability arose and that, therefore, Mr. Feldman has lost any right to pursue claims brought outside the statute of limitations.   [1:  	No Notice to Plead was attached to the New Matter.] 


Also on August 31, 2015, PGW filed a Motion for Summary Judgment.  In its Motion, which was accompanied by a Notice to Plead, PGW reiterated its recitation of the account history and also reiterated its position that Mr. Feldman has lost his right to pursue litigation regarding his account for the time period he is contesting because that time period falls outside the statute of limitations.  PGW added that the Commission is without jurisdiction to hear a cause of action arising from the account for gas service from 2010-2011.  PGW attached to its Motion various documents in support of its position that Mr. Feldman’s complaint should be dismissed.

On September 21, 2015, Mr. Feldman filed an Answer to PGW’s Motion.  In his Answer, Mr. Feldman provided significant detail regarding why he believes the Motion should be denied and his complaint should be allowed to proceed to a hearing.  Among other things, Mr. Feldman argued that PGW’s application of the statute of limitations to the facts of his case is incorrect.  Mr. Feldman also argued that he has been having difficulty communicating with the Company about his account and receiving necessary documents to pursue his case.  Mr. Feldman provided additional detail in support of his position that PGW’s Motion should be denied.

On October 13, 2015, the Commission issued a Motion Judge Assignment Notice indicating that I was being assigned to resolve any issues which may arise during the preliminary phase of this proceeding.  PGW’s Motion for Summary Judgment is now ready for disposition.  For the reasons discussed below, PGW’s Motion will be denied and Mr. Feldman’s complaint will be allowed to proceed to a hearing before an Administrative Law Judge.

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of Motions for Summary Judgment.  In particular, Section 5.102 of the Commission’s Rules provides in relevant part:

§ 5.102 Motions for summary judgment and judgment on the pleadings.

(a) Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

* * *

(d) 	Decisions on Motions.

(1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

(2)  	Standard for grant or denial in part.  The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with the affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.

52 Pa. Code § 5.102(a), (d)(1) and (d)(2).  When disposing of a Motion for Summary Judgment, the record must be examined in the light most favorable to the nonmoving party.  First Mortgage Co. of Pennsylvania v. McCall, 313 Pa. Superior Ct. 54, 56, 459 A.2d 406, 408 (1983).  To avoid the motion for summary judgment, the nonmoving party must set forth facts showing that there is a genuine issue for trial.  Id. at 58-59.

In this case, Mr. Feldman explained in his complaint that he filed a prior complaint with the Commission about being overcharged for years, “particularly 2010 and 2011.”  Mr. Feldman added that he was in Chapter 13 bankruptcy in October 2011 and that the complaint was never resolved.  Mr. Feldman added that PGW shut off his gas in the winter of 2013 causing water pipes to break and that he never received a shut off notice because he had moved.  Mr. Feldman also added that he believes his meter is defective.  In his answer to PGW’s Motion, Mr. Feldman reiterated these statements and added additional information.

In its Motion, PGW argued that the complaint should be dismissed because Mr. Feldman has lost his right to pursue litigation regarding his account for gas service from 2010-2011, as any cause of action arising from that time period falls outside the statute of limitations which divests the Commission of jurisdiction.  PGW cited Section 3314 of the Commission’s regulations for the proposition that no action for recovery of penalties or forfeitures, or any prosecution, may be maintained unless brought within three years of the day the liability arose.

PGW is correct that Section 3314 of the Public Utility Code provides:

§ 3314.  Limitation of actions and cumulation of remedies.

(a) General Rule.  No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose, except as otherwise provided in this part.

66 Pa.C.S. § 3314(a).[footnoteRef:2]  PGW’s application of Section 3314 in its Motion, however, fails to consider Mr. Feldman’s averment in his complaint that his “old disputed bill was never resolved.  There was no hearing or proper resolution.” [2:  	In addition, Section 1312 of the Public Utility Code allows a four year recovery of refunds if “in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility.”  66 Pa.C.S. § 1312(a).] 


		In Duquesne Light Company v. Pa. Pub. Util. Comm’n., 611 A.2d 370 (Pa. Cmwlth 1992), for example, the Commonwealth Court affirmed the decision of the Commission that the filing of an informal complaint with BCS tolls the statute of limitations.  Id. at 373 (citations omitted) (noting “the purpose of the underlying informal complaint procedure which is to encourage settlements of utility billing disputes.”).

In this case, Mr. Feldman averred in his complaint that “the old disputed bill was never resolved.”  When accepting this averment as true, and every reasonable inference from the averment, in the light most favorable to Mr. Feldman, as is required when disposing of PGW’s Motion, it is unclear that there is no genuine issue as to a material fact and that PGW is entitled to a judgment as a matter of law.  It may well be that Mr. Feldman’s reference to a prior dispute being unresolved means that there was never any final commission action on a prior complaint he filed.  Or, it may well be that Mr. Feldman’s reference to a prior dispute being unresolved means that there was never any hearing on a formal complaint filed in response to a denial by BCS.  A hearing is necessary to understand Mr. Feldman’s averment that the “old disputed bill was never resolved.”

		In addition, PGW’s Motion will also be denied because Mr. Feldman’s complaint raises more than issues with regard to refunds for service provided in 2010-2011.  Mr. Feldman also averred in his complaint that his gas service was terminated in the winter of 2013 without him receiving prior notice of termination.  Mr. Feldman also averred in his complaint that his “defective meter was taken out and switched prior to [him] having it tested with an independent agency.”  Both of these averments raise issues that, when accepted as true, as well as every reasonable inference from those averment, and in the light most favorable to Mr. Feldman, demonstrate that it is unclear that there are no genuine issues as to a material fact and that PGW is entitled to a judgment as a matter of law.  

As noted above, the standard for granting a Motion for Summary Judgment is very high.  Summary Judgment may only be granted in those cases where the record clearly shows that there are no genuine issues of material fact and that the moving party is entitled to judgment as a matter of law when viewing the record in the light most favorable to the nonmoving party.  PGW has failed to satisfy this standard with regard to Mr. Feldman’s complaint.  Genuine issues of material facts exist that require a hearing and cannot be dismissed on a preliminary basis.  When viewing the record in the light most favorable to Mr. Feldman, as is required when disposing of PGW’s Motion, it is not clear that there are no genuine issues of material fact and that PGW is entitled to judgment as a matter of law with regard to the outstanding dispute, the termination notice and the meter, among other things.  As such, PGW’s Motion must be denied and Mr. Feldman’s complaint must proceed to a hearing before an administrative law judge.

Finally, Mr. Feldman is advised, however, that PGW is correct that the Commission’s ability to hear certain cases is limited to three years.  Mr. Feldman may be limited in the arguments he would be allowed to make during a hearing.  In addition, Mr. Feldman is also advised that a hearing on his complaint will require him to carry his burden of proof by a preponderance of the evidence and that all decisions of the Commission must be supported by substantial evidence.  This is a different standard of review than used when addressing a Motion for Summary Judgment.  Nonetheless, Mr. Feldman is entitled to have his complaint heard during a hearing and not be dismissed as a result of a preliminary motion.



ORDER


THEREFORE,

IT IS ORDERED:

1. That the Motion for Summary Judgment filed by Philadelphia Gas Works at Docket Number C-2015-2497230 on August 31, 2015 is hereby denied.

1. That the formal complaint filed by Steven J. Feldman against Philadelphia Gas Works dated August 4, 2015 be scheduled for an Initial Telephonic Hearing before an Administrative Law Judge consistent with the above discussion.


Date: November 3, 2015									
							Joel H. Cheskis 
							Administrative Law Judge
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