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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Yanling Chen and Jianming Hu (Complainants) filed on April 29, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Joel H. Cheskis issued on April 10, 2015, in the above-captioned proceeding.  Replies to Exceptions were filed by Metropolitan Edison Company (Met-Ed or the Company) on May 11, 2015.  For the reasons stated below, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, which dismisses the Complaint for failure by the Complainants to carry their burden of demonstrating that Met-Ed violated the Public Utility Code (Code), a Commission Order or Regulation, or a Commission-approved Company tariff, when it removed two trees from the Complainants’ property.
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On December 5, 2013, the Complainants filed a Formal Complaint (Complaint) against Met-Ed.[footnoteRef:2]  In their Complaint, the Complainants alleged that Met-Ed cut down trees in their backyard in Derry Township, Dauphin County, Pennsylvania, without proper notification and that the Company representative refused to speak with them about the matter and hung up on them.  For relief, the Complainants requested that a representative of the Company meet with the Derry Township Development Director to discuss the easement at issue because there are discrepancies between the Company’s easement and the easement on record with the Township.  The Complainants further sought to have the easement line re-measured by a certified third party and to be reimbursed for the market value of the trees that Met-Ed cut down.[footnoteRef:3]  Complaint at 2-3 and 5, I.D. at 1-2.  The Commission’s Secretary served the Complaint on Met-Ed on December 16, 2013. [2: 		This Complaint is associated with a Bureau of Consumer Services (BCS) informal decision at BCS Case No. 3145563, dated November 6, 2013.  ]  [3:  	The Complainants attached several documents to their Complaint, including a copy of the easement at issue.] 


On January 6, 2014, Met-Ed filed an Answer to the Complaint (Answer).  In its Answer, Met-Ed admitted that it removed two trees from the Complainants’ property as part of an easement held by the Company and denied the validity of the documents the Complainants attached to their Complaint.  Met-Ed concluded in its Answer by requesting that the Complaint be dismissed with prejudice.  Answer at 1-3; I.D. at 2.

On the same date, Met-Ed also filed a Preliminary Objection (Preliminary Objection).  In its Preliminary Objection, which was accompanied by a Notice to Plead, Met-Ed averred that the Complainants did not dispute the Company’s standards and procedures for maintaining their lines but are seeking the adjudication of the property dispute.  Met-Ed averred, among other things, that the Commission does not have jurisdiction to determine property rights controversies arising from and relating to an existing easement.  Met-Ed concluded its Preliminary Objection by requesting that the Commission dismiss the Complaint because the Commission does not have jurisdiction over the interpretation and enforcement of a private, written agreement between a customer and a utility.  Preliminary Objection at 2-6; I.D. at 2.

On January 14, 2014, the Complainants filed an Answer to Met-Ed’s Preliminary Objection (Answer to Preliminary Objection).  In their Answer to Preliminary Objection, the Complainants disputed claims made by the Company regarding notice they received prior to the trees being removed.  Answer to Preliminary Objection at 2-3; I.D. at 2.

On March 3, 2014, an Order, granting in part, and denying in part, the Preliminary Objection, was issued by the Commission (March 3, 2014 Order).  The March 3, 2014 Order determined that issues regarding the scope and validity of the easement held by Met-Ed over the Complainants’ property, as well as the request for monetary damages, would be stricken from the Complaint, but that the remaining issues raised in the Complaint would be heard during the hearing.  Also on the same date, a Prehearing Order was issued setting forth the various procedures that would be followed during the hearing.[footnoteRef:4]  I.D. at 3. [4:  	The hearing for this matter was scheduled for March 27, 2014, at 10:00 a.m.] 


On March 21, 2014, counsel for Met-Ed indicated that the parties to the proceeding agreed that a hearing on this matter would be premature at that point because they were hopeful that the matter could be resolved informally.  As a result, the parties requested a ninety-day continuance of the hearing so that the parties could attempt to resolve the matter.  On the same date, the Commission issued an Order granting the request and a Cancellation Notice was issued formally cancelling the scheduled hearing.  Subsequently, the parties made two additional requests for continuance to pursue settlement which were granted through Orders dated May 30, 2014, and July 24, 2014.  Id.

On November 10, 2014, a Hearing Cancellation/Reschedule Notice was issued establishing an initial telephonic hearing for December 3, 2014.  A Prehearing Order #2 was issued on November 14, 2014, confirming the hearing date and reminding the parties that the provisions of the Prehearing Order dated March 3, 2014, remained in place.  Id.

On December 3, 2014, a telephonic hearing was convened as scheduled.  The Complainants appeared pro se.  Met-Ed appeared and was represented by its counsel.  The Parties were given an opportunity for settlement discussions prior to going on the record.  Following that discussion, the Parties indicated that they had reached a settlement and that the Company would be filing a Certificate of Satisfaction.  As such, no hearing was held on that day.  Id.  

On December 10, 2014, Met-Ed filed the Certificate of Satisfaction with the Commission.  Id.

On December 17, 2014, the Complainants filed an Objection to the Certificate of Satisfaction.  As a result, another telephonic hearing was scheduled for January 14, 2015.  Id. at 4.

On January 14, 2015, a telephonic hearing was held in this matter.  The Complainants appeared pro se and testified.  The Complainants presented six exhibits (Complainants Exhibits A through F) which were all admitted into the record.  Met-Ed appeared and was represented by its counsel, who presented the testimony of one witnesses and offered seven exhibits (Met-Ed Exhibits 1 through 7) during the hearing, which were all admitted into the record.  The record in this case contains an eighty-three page transcript and thirteen exhibits submitted to the Commission on January 30, 2015.  Id.

On February 12, 2015, the Complainants submitted to the ALJ, a document with accompanying attachments, asking that the attachments be admitted into the record as Late-Filed Exhibits. [footnoteRef:5]  The Late-Filed Exhibits contained three additional Exhibits marked as Exhibits 1-3 (Complainants Exhibits 1through 3).  Complainant’s Exhibits 1 through 3 comprise a copy of an easement and related drawings as well as an estimation of the height of the transmission lines and related materials.  Met-Ed was advised that the filing would be treated as a Motion for Admission of Late-Filed Exhibits (Motion).  Id. [5:  	Copies of the Late-Filed Exhibits were filed with the Commission’s Secretary Bureau on March 11, 2013, in order to be included in the official record of this proceeding.] 


On February 25, 2015, Met-Ed filed an Answer to the Motion requesting that the Motion be denied.  By an Order dated March 3, 2015, the Late-Filed Exhibits were admitted into the record.  The record was closed on March 3, 2015.  Id.

In his Initial Decision, issued on April 10, 2015, the ALJ dismissed the Complaint for failure of the Complainants to satisfy their burden of demonstrating that Met-Ed violated the Code, a Commission Order or Regulation, or Met-Ed’s tariff, when it removed the two trees from the Complainants’ property.   Id. at 22.  As noted, supra, the Complainants filed Exceptions on April 29, 2015.  Met-Ed filed Replies to Exceptions on May 11, 2015.

Background

The Complainants, who are not customers of Met-Ed, averred that they have resided at 1126 Chadwick Circle, Hummelstown, Pennsylvania, for almost ten years.  The Complainants contended that Met-Ed removed two trees on their property inappropriately because the trees in question were not in the Company’s right-of-way.  The Complainants asserted that the Company’s measurements which led to the removal of the trees were inconsistent.  Tr. at 8, 9 and 16.  According to the Complainants, Met‑Ed arbitrarily insisted that their trees were going to grow to a height of eighty feet and interfere with its transmission line.  The Complainants contended that their trees can only grow up to forty to fifty feet.  Furthermore, the Complainants stated that Met-Ed’s representatives were very rude, dishonest and treated them unfairly throughout the entire process.  Tr. at 11-12.   The Complainants averred that Met-Ed failed to follow appropriate vegetation management policies and procedures because its removal of the trees is based on two wrong assumptions – (1) that Met-Ed’s assumptions that the trees were within the Company’s right-of-way; and (2) that the trees would grow up to eighty feet.  In addition, the Complainants claimed Met-Ed did not even notify them prior to removing the trees.  Tr. at 22-24.  Finally, the Complainants averred that Met-Ed did not provide adequate information to support its reasons for removing the trees, especially, with regard to the easement measurements.  For all of the reasons above, the Complainants contended that Met-Ed’s removal of two trees in their property is dishonest, unfair and unreasonable.  Tr. at 23 and 27.

Met-Ed, on the other hand, indicated that its Transmission Vegetation Management Program (TVMP) complies with state and federal mandates requiring utilities to maintain safe and reasonable electric service through effective vegetation management and line clearance.  Tr. at 36.  Met-Ed asserted that the Federal Energy Regulatory Commission (FERC) and North-American Energy Regulatory Commission (NERC)’s FAC-003 standards require utility companies to ensure reliability for transmission lines operating at 200 kV and higher.  According to Met-Ed, its transmission line that traverses the Complainants’ property is subject to FERC’s reliability standards because it operates at a voltage of 230 kV.  Tr. at 43 and 80.  Met-Ed also indicated that it is in compliance with the National Electrical Safety Code (NESC), which recommends certain clearances that must be maintained from transmission lines.  Tr. at 39.  According to Met-Ed, it considers any vegetation that could grow taller than fifteen to twenty feet within its right-of-way incompatible, based on its wire zone-border zone vegetation management method.  The Complainants’ trees, the Autumn Blaze, which were fifteen feet tall when they were removed, could grow up to fifty feet to sixty feet and, therefore, are considered incompatible species.  Tr. at 46-49.  Met-Ed contended that it possesses an easement granting the Company the right-of-way over the Complainants property to remove the trees in question.  Met-Ed asserted that it followed the Company’s vegetation management policies and procedures in the removal of the Complainants’ trees and at no time did its representative ridicule or belittle the Complainants.  Tr. at 52, 60 and 61.  Met-Ed, therefore, requested that the Commission dismiss the Complaint for failure by the Complainants to carry their burden of proof that Met-Ed violated the Code, Commission Regulation, or a Commission-approved tariff.  Tr. at 82.

Discussion

		As the proponent of a rule or order, the Complainants in this proceeding bear the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainants must show that Met-Ed is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainants’ evidence must be more convincing, by even the smallest amount, than that presented by Met-Ed.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  Mill v. Pa P.U.C. 447 A.2d 1100 (Pa. Cmwlth. 1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainants of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to Met-Ed.  If the evidence presented by Met-Ed is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainants now have to provide some additional evidence to rebut that of Met-Ed.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ’s Initial Decision

		ALJ Cheskis made forty-six Findings of Fact and reached eighteen Conclusions of Law.  I.D. at 4-9, 19-22.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
In addressing the issues presented in this case, the ALJ noted, as reflected in the Order Granting in Part and Denying in Part the Company’s Preliminary Objections, issued on March 3, 2014, that the Commission only has those duties, powers and responsibilities as expressly, or by necessary implication, given to it by the General Assembly, and that the Commission must act within, and cannot exceed, its jurisdiction.[footnoteRef:6]  According to the ALJ, allegations relating to property rights and the interpretation of a valid right of way agreement are exclusively within the jurisdiction of the Courts of Common Pleas stating that substantial precedent exists affirming that the Commission does not have jurisdiction to determine the scope and validity of an easement.[footnoteRef:7]  Therefore, the request to have a Company representative meet with the Township Community Development Director to discuss the scope and validity of the easement and to have a certified third-party re-measure the easement line, were stricken from the Complaint by the ALJ because they are beyond the scope of the Commission’s jurisdiction.  The ALJ indicated that those issues may be raised in the County Court of Common Pleas.  I.D. at 11. [6:  	See, City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super 1945).  I.D. at 11.]  [7:  	See, Fairview Water Co. v. Pa. Pub. Util. Comm’n., 502 A.2d 162 (Pa. 1985).  Id. ] 


However, the ALJ stated that the Commission does have jurisdiction over matters involving vegetation management within a right of way that warranted denying, in part, Met-Ed’s Preliminary Objection and allowing the Complainants to proceed to a hearing.[footnoteRef:8]  According to the ALJ, in West Penn, the Commonwealth Court stated: [8:  	West Penn Power Company v. Pa. P.U.C., 578 A.2d 75 (Pa. Cmwlth 1990) (West Penn) (affirming the Commission’s decision to impose a fine on the utility for the removal of 74 trees from a customer’s property).  I.D. at 11-12.
] 


Although West Penn has a right of way agreement dated December 11, 1948, which permits West Penn ‘to cut and trim or remove trees and shrubbery whenever necessary …’ we agree with the commission that substantial evidence exists to support the finding that West Penn failed to conduct the right of way vegetation management on Brown’s property in a reasonable manner.

* * * *

Although the right of way agreement permits West Penn to engage in vegetation maintenance, section 1501 of the Code requires public utilities to provide service which is adequate, efficient, safe and reasonable.


Id. at 11-12, citing Id. at 77.  

		According to the ALJ, the Court noted that the Code defines “service” as “any and all acts done, rendered or performed, and any and all things furnished or supplied, and any and all facilities used, furnished or supplied by public utilities.”  I.D. at 12, citing Id. at 77 and 66 Pa.C.S. §102.  Furthermore, the ALJ noted that the Court concluded that: “The Commission is correct in concluding that vegetation maintenance is a service and that West Penn’s clearing of the entire 40 foot right of way and West Penn’s removal of trees outside of the right of way did not constitute reasonable and adequate service.”[footnoteRef:9]  The ALJ also noted that the Court concluded, in part, that “public utility service embraces vegetation management.”  Id. [9:  	See, PECO Energy Company v. Township of Upper Dublin, 922 A.2d 996 (Pa. Cmwlth 2007)(Commission possesses the sole authority to regulate a public utility’s vegetation management practices in its service territory) and Popowsky v. Pa. P.U.C., 653 A.2d 1385 (Pa. Cmwlth 1985)(vegetation maintenance constitutes a utility service and must be performed in a safe, adequate, reasonable and efficient manner); See also, 66 Pa. C.S. § 2802(20).  I.D. at 12.] 


		In analyzing this case, the ALJ noted that it has been established that the issue of whether the trees removed by Met-Ed from the Complainants’ property were within the easement held by the Company or that of the Complainants is outside the Commission’s jurisdiction.  However, the issue at focus in this case, is an assessment of whether the cutting down of the trees by Met-Ed constitutes reasonable vegetation management.  The ALJ stated that based on the record and evidence established in this case, regardless of whether the trees were within Met-Ed’s easement or not, Met-Ed’s actions constitute reasonable vegetation management.  According to the ALJ, the Complainants have failed to satisfy their burden of demonstrating that Met-Ed’s actions in any way violated the Code, any Commission Order or Regulation or any Commission-approved Company tariff.  Id. at 12.

[bookmark: r147]		The ALJ noted that while the Complainants argued about the strict rules and unreasonable vegetation management program of Met-Ed, the Company’s adoption of stringent vegetation management plans for its transmission lines is rooted in the history following a widespread power outage in 2003, after which the attention of the Federal government focused sharply on the behavior of the operators of transmission lines.  The ALJ noted that Congress passed the Energy Policy Act of 2005 with the authorization for a new electric reliability organization responsible for creating and enforcing mandatory reliability standards.  According to the ALJ, NERC assumed watchdog responsibility under the auspices of FERC for federal enforcement of reliability standards, which include mandatory vegetation clearance standards.  According to the ALJ, the clearance standards, known collectively as FAC-003-1, apply to transmission lines rated at 200kV and higher, as well as any lower-voltage lines designated as critical to reliability by regional reliability organizations that report to NERC.  FAC-003-1 sets minimum clearance distances as “no less than those set forth in the Institute of Electrical and Electronics Engineers (IEEE) Standard 516-2003 ... and as specified in its Section 4.2.2.3, Minimum Air Insulation Distances without Tools in the Air Gap.”  Id. at 14.

Furthermore, the ALJ stated that the constrictions required under FAC003 can be justified, as they apply only to transmission lines rated 200 kV and higher, or those lower-voltage lines that are critical to the system.  For example, the ALJ noted that NERC itself understands the distinction:

This standard focuses on transmission lines to prevent those vegetation related outages that could lead to Cascading.  It is not intended to prevent customer outages due to tree contact with lower voltage distribution system lines.  For example, localized customer service might be disrupted if vegetation were to make contact with a 69kV transmission line supplying power to a 12kV distribution station.  However, this standard is not written to address such isolated situations which have little impact on the overall electric transmission system.[footnoteRef:10] [10:  	See e.g., Richard and Sandy Lehet v. PPL Electric Utilities Corp., Docket No. C-2014-2449983, Initial Decision (dated Feb. 25, 2015) at 11; see also, Met-Ed Exh. No. 5.  I.D. at 14.] 


Id.

Additionally, the ALJ stated that it is significant to note that the line at issue in this proceeding is rated at 230 kV and impacts the overall reliability of the electric grid because it is a nearly seven mile transmission line.  Therefore, the ALJ concluded that the stricter standards apply since the line across the Complainants’ property is not a lower voltage distribution line that impacts an isolated area.  Id. at 14‑15.

The ALJ stated that regardless of whether the trees are within the easement or not, Met-Ed’s TVMP prohibits vegetation that grows higher than fifteen to twenty feet in the area where the Complainants’ trees were located, especially, given the fact that the Complainants had testified that the trees in question would reach an average of fifty feet.  The ALJ noted that with 1,500 miles of transmission lines, it is not unreasonable that Met-Ed’s TVMP would prohibit vegetation higher than fifteen to twenty feet to ensure that electric service is provided in an adequate and efficient manner.  The ALJ also noted that if Met-Ed were to allow vegetation with maximum heights greater than fifteen to twenty feet throughout its 1,500 miles of transmission lines, it would have to monitor the lines more frequently and that this would be more costly and less efficient.  According to the ALJ, cost-efficiency and consistency are important criteria that support the finding that Met-Ed’s actions in removing the trees were reasonable.  Id. at 15.

Additionally, the ALJ emphasized the importance of, and how seriously the Commission takes its responsibility in ensuring electric reliability, especially since the General Assembly mandated that the Commission ensure levels of reliability that were present prior to the restructuring of the electric utility industry continue in the new competitive market.[footnoteRef:11] Id. at 16, citing 66 Pa.C.S. § 2802(12).  Furthermore, according to the ALJ, the Commission adopted various regulations in response to this legislative mandate that are designed to ensure the continued safety, adequacy and reliability of transmission and distribution of electricity in the Commonwealth.[footnoteRef:12]  Therefore, the ALJ concluded that Met-Ed’s TVMP and its application in this case, are reasonable because they are consistent with this legislative and regulatory precedent.  Id. at 16. [11:  	See, Amended Reliability Benchmarks and Standards for the Electric Distribution Companies, Docket No. M-00991220, Order (entered May 11, 2004); Rulemaking Re Amending Electric Service Reliability Regulations at 52 Pa. Code Chapter 57, Docket Number L-00030161, Final Rulemaking Order (entered May 20, 2004).  I.D. at 16.]  [12:  	See, 52 Pa. Code § 57.191-197.  Id.] 


The ALJ also rejected the Complainants’ contentions that Met-Ed failed to treat them properly throughout this process, including hanging up on them and failing to provide them with adequate notice so that they could be present when the easement lines were drawn on their property.  According to the ALJ, the Complainants asserted that they had difficulty reaching Met-Ed’s representative by phone asserted that they were treated unfairly and in a dishonest way by Met-Ed in their quest to resolve this issue amicably.  Tr. at 24-25, 63 and 77-78; I.D. at 16-17.  The ALJ noted that Met-Ed explained that its contractors and forestry representatives are required to make contact with property owners to inform them that vegetation management will be performed on their property.  According to the ALJ, Met-Ed’s forestry representative testified that he had several phone conversations with the Complainants, including visiting the property in November 2013, at which time he discussed the easement with the Complainants.  Met-Ed’s forestry representative further testified that he had follow-up conversations with the Complainants in December 2013, and never maltreated or denigrated the Complainants as they had claimed.  Tr. at 54-56, 56-58 and 59-60; I.D. at 17.  

Pursuant to the above assertions by the Complainants and Met-Ed’s response, the ALJ emphasized that there are no Commission Regulations establishing a standard of conduct for public utility employees.  Particularly, the ALJ acknowledged that in the absence of specific regulations, Section 1501 of the Code governs a public utility’s obligation to provide reasonable service to its customers.  The ALJ noted that Section 1501 provides, in pertinent part, that “every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities.”  I.D. at 17, citing 66 Pa.C.S. § 1501.  According to the ALJ, in Gallagher v. Bell Telephone Co. of Pa., Docket No. F-8958314, Opinion and Order (entered September 23, 1992), the Commission held that a public utility had violated Section 1501 by allowing its customer service representatives to refuse to identify themselves to a complainant, by calling the complainant a rude name and by hanging up on the complainant.[footnoteRef:13]  I.D. at 17-18. [13:  	See also, Joel and Jill Haimes v. PPL Electric Utilities Corporation, Docket No. F-002201447, Initial Decision (Final Order entered April 7, 2008) and Michael Moffa v. Verizon Pennsylvania, Inc., Docket No. C-2010-2212745, Initial Decision (Final Order entered March 22, 2012).  I.D. at 17.] 


In this case, while the ALJ sympathized with the Complainants on their frustrations in dealing with Met-Ed and the rigors of the legal process involved in the  instant proceeding, including numerous continuances and numerous failed attempts at settlement, he did not find that the Complainants provided substantial evidence to demonstrate that any actions by a Met-Ed employee constituted a violation of Section 1501.  The ALJ stated that in the absence of a copy of the transcript of any recorded calls between the Complainants and the Company representative(s) or other relevant proof, there is no way to substantiate the claims made by the Complainants.  Id. at 18.

With regard to the Complainants’ claim that Met-Ed did not provide them with sufficient notice before removing the trees on their property, the ALJ pointed out that nearly one year elapsed from January 2013, when the Complainants were first contacted by Met-Ed, to December 2013, when the trees were removed by Met-Ed.  The ALJ found that the Complainants had ample time to take action that would have deterred Met-Ed from removing the trees but chose not to do so.  Therefore, the ALJ disagreed with the Complainants’ claim that they were not provided sufficient notice by Met-Ed.  The ALJ also concluded that Met-Ed’s vegetation management of the nearly seven-mile long 230 kv line that crosses the Complainant’s property enhances the overall reliability of the electric grid, and thus, is reasonable and consistent with the Company’s obligation to provide safe, reliable and adequate utility service.  Id. at 18-19.

Consistent with all of the above findings, the ALJ dismissed the Complaint stating that the Complainants failed to satisfy their burden of demonstrating that Met-Ed violated the Code, a Commission Order or Regulation or a Commission-approved Company tariff with regard to how they were treated by Met-Ed’s employees, the notice they were provided prior to the trees being removed or when they removed two trees from the Complainants’ property.  Id.

Exceptions and Replies

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In their Exceptions, the Complainants dispute some Findings of Fact, Conclusions of Law, and several isolated sentences in the ALJ’s Initial Decision.  Exc. at 1-4.  In their first Exception, the Complainants referenced the second paragraph on page 13 of the ALJ’s Initial Decision, which states as follows:

In response to the Complainants’ arguments, Mr. Wirs testified on behalf of the Company that Met-Ed’s TVMP complies with state and federal mandates requiring utilities to maintain safe and reasonable electric service … Mr. Wirs also discussed the particular trees that were removed from the Complainants’ property noting some variations of those particular trees can grow to 80 feet in height …

Id. at 1, citing I.D. at 13.

The Complainants argue that FERC does not require the cutting down of all trees near power lines for vegetation management.  They reference FERC’s responses on its website to Question Nos. 1 and 12 of the Frequently Asked Questions (FAQ) section regarding tree trimming and vegetation management landowners.  Id.  The Complainants attached a printout of the FAQ section as Exhibit G in their Exceptions.[footnoteRef:14]  The Complainants also referenced the Company’s Vegetation Management Program for Distribution Lines (VMPDL) in a document they attached to their Exceptions as Exhibit H.  The Complainants contends that going by the illustration on page 7 of Exhibit H, their trees were neither within the right-of-way nor within the wire or border zone.  The Complainants contend that Met-Ed’s witness did not provide any evidence during the hearing to confirm that their trees would grow tall enough and are close enough to interfere with the Company’s transmission lines.[footnoteRef:15]  According to the Complainants, Met-Ed’s witness’ testimony concerning the incompatibility and potential height of the trees was arbitrary and inconsistent as he did not provide any evidence of the Company’s written policy that stipulates that their fifteen-foot trees were incompatible.  Id. at 1-2, citing Tr. at 64-66.   [14:  Question Nos. 1 and 12 and Responses from FERC’s FAQs section on tree trimming and vegetation management landowners states:

Is it true that electric utilities are required by federal law to cut down all the trees near their power lines?

No.  In order to prevent power outages, federally approved reliability standards require utilities to manage vegetation growth along the path of their larger power transmission lines to prevent trees or other vegetation from contacting the power lines.  However, federally approved reliability standards do not mandate or prohibit clear- cutting or any other particular method of vegetation management, nor do they apply to the smaller distribution lines that deliver power directly to your home.

	12. Does FERC require electric utilities to clear-cut trees on the rights-of-way?

No. As noted above, electric utilities are not required or prohibited by FERC to use any particular method to meet the minimum clearance (e.g., clear cutting the right-of-way, use of herbicides, selective pruning, etc.). A utility may choose the method of maintaining clearance, subject to the applicable right-of-way agreements, state or local laws and ordinances, and applicable safety codes. ]  [15:  	The Complainants claim Met-Ed’s witness kept going back and forth between eighty feet and fifty feet as incompatible heights for the trees. Exc. at 1-2.] 


In Reply, Met-Ed avers that the Complainants are attempting to rebut Met-Ed’s testimony with facts provided after the close of record.[footnoteRef:16]  Met-Ed asserts that these extra-record factual allegations about FERC guidelines presented by the Complainants after the close of record are impermissible.  Met-Ed also contends that the extra-factual records are problematic to due process and should, therefore, be ignored by the Commission.  R. Exc. at 8-9.  Furthermore, Met-Ed states that the Complainants’ contention concerning its policy on distribution lines should also be ignored as the Complainant is confusing the Company’s distribution vegetation maintenance policy with the transmission lines on the Complainants’ property.  According to Met-Ed, the 1094 line is a 230 kV transmission line and not a distribution line, and so distribution vegetation maintenance policies do not apply in the instant proceeding.  Met-Ed avers that its transmission lines maintenance policies comply with FERC FAC-003-1 guidelines, and so the Complainants’ argument on its distribution lines policy should be rejected because it is improper, untimely, and irrelevant.  Id. at 9.  Regarding the Complainants’ contention about Met-Ed’s witness’ testimony on the incompatibility and height of the Complainants’ trees, Met-Ed asserts that it provided substantial and compelling evidence that its policy requiring the removal of the Complainants’ trees was reasonable.  Met-Ed also adds that the ALJ found that the Autumn Blaze maple trees planted by the Complainants in the Company’s easement were incompatible and would become large enough at maturity to interfere with the Company’s transmission line.  Met‑Ed avers that the substantial evidence presented by the Company supports the ALJ’s findings on this issue.  Id. at 9-10. [16:  	According to Met-Ed, while it never asserted that “clear cutting” of trees was required by FERC or the Complainants, the Complainants have a history of providing after-the-fact, extra-record evidence throughout the proceeding.  R. Exc. at 8.] 


In their second Exception, the Complainants challenge the “Conclusions of Law” in the ALJ’s Initial Decision.  Specifically, the Complainants reference Conclusions of Law Nos. 1 and 3. [footnoteRef:17]  The Complainants state that they provided strong evidence in their Exhibit 3 to buttress the fact that the two trees being removed are not going to interfere with the power lines even under the worst circumstances, such as arcing in extreme temperature or weather conditions. Exc. at 2. [17:  	Conclusion of Law No. 1 states: Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa.C.S. § 332(a).  I.D. at 19.
Conclusion of Law No. 3 states: “Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  Id.
] 


Met-Ed rejoins that that Conclusions of Law Nos. 1 and 3 are correct statements of law that affirm that the Complainants bear the burden of proof by a preponderance of evidence to prevail in the instant proceeding.  Met-Ed submits that the Complainants’ Exhibit 3, which is comprised of pictures, sketches and calculations by the Complainants,[footnoteRef:18] and which was submitted on February 12, 2015, after the hearing was concluded, does not sufficiently prove that the Complainants’ trees would not interfere with Met-Ed’s transmission lines.  Met-Ed notes that after careful analyses of the Complainants’ Exhibit 3, the ALJ failed to rule in favor of the Complainants.  Met-Ed also avers that Exhibit 3 does not provide any analysis of arcing or weather conditions.  Met-Ed, therefore, requests that the Commission deny the Complainants’ Exception as it is baseless and lacks merit.  R. Exc. at 10.  [18:  	According to Met-Ed, the Complainants are not qualified to provide expert opinion on the issue.  R. Exc. at 10.] 


In their third Exception, the Complainants challenge the ALJ’s rejection of their argument that when the trees are at their mature size, the worst case scenario (i.e., the entire tree falling down) would not affect Met-Ed’s lines because “the closest distance between the tree and the line would be 66 feet.”  Exc. at 2, citing I.D. at 15.  The ALJ rejected this argument because it fails to consider issues regarding consistency and cost-effectiveness as well as the larger impact on the electric grid involved with a transmission line of greater than 200 kv.  I.D. at 15.  However, the Complainants assert that it is Met-Ed’s vegetation management policy that is inconsistent.  The Complainants contend that Met-Ed exhibited inconsistency in its vegetation maintenance program when it removed the two trees, which were not even close to the Company’s transmission lines, but failed to remove their neighbor’s trees that are closer to Met-Ed’s transmission lines. Exc. at 2.

		Met-Ed replies that the Complainants took the ALJ’s sentence out of context and mischaracterized its application.  Met-Ed notes that the full context of the ALJ’s reasoning on page 15 and 16 of the Initial Decision states as follows:

In contrast to Mr. Wirs’ testimony and evidence, the Complainants’ arguments are without merit.  The Complainants, for example, argued that, even at the mature size of the trees and in the worst case scenario (i.e., the entire tree falling down), Met-Ed’s lines would not be affected.  The Complainants made this argument based on their calculations regarding the height of the power line, the proximity of the trees to the power line and the anticipated growth of the trees to 50 feet.  See, Complainants’ Exhibit No. 3.  The Complainants concluded that “if the tree falls, the closest distance between the tree and the line would be 66 feet.”  Id.  This argument will be rejected because it fails to consider issues regarding consistency and cost-effectiveness as well as the larger impact on the electric grid involved with a transmission line of greater than 200 kV.  While the Complainants’ arguments may be reasonable on an individual basis – i.e., as applied only to the Complainants – these arguments are not reasonable when applied to the entirety of Met-Ed’s customer base.

R. Exc. at 10-11, citing I.D. at 15-16.

		Met-Ed also points out that the ALJ’s conclusion above stems from his analysis of the Complainants’ late-filed Exhibit 3 and not Complainants’ Exhibit E as claimed by the Complainants in their Exception.  According to Met-Ed, after a careful analysis of the Company’s evidence and that of the Complainants, the ALJ found the Complainants’ arguments were without merit; hence the ALJ ruled in favor of Met-Ed.  Furthermore, with respect to the issue of Met-Ed’s approach to trees in the neighbor’s property as alluded to by the Complainants, the Company states that the neighbors have agreed to relocate those trees away from its transmission lines within an agreed period.  Met-Ed emphasized that if the neighbors had refused to do so at that time, it would, just like it did in the Complainants’ case, remove the incompatible vegetation on the neighbor’s property to ensure consistency in its vegetation maintenance policy.  R. Exc. at 11-12.

In their fourth Exception, the Complainants challenge the ALJ’s finding that they were given sufficient notice before their trees were removed and that “during that time, the Complainants could have had the property surveyed by their own surveyor, filed a Complaint with the Commission or taken other legal action in the Court of Common Pleas regarding the easement.”  Exc. at 2, citing I.D. at 18.  The Complainants claim they filed an informal complaint with the Commission in September 2013 and were told by the Commission that their trees will not be removed during the period of the investigation.  The Complainants further argue that Met-Ed’s survey showed that the Complainants’ trees were located outside of the Company’s right-of-way as shown on the official easement description.  Exc. at 2, citing Complainants Exhibit A, 1 and 2.

Met-Ed replies that the ALJ was correct in finding that the scope and interpretation of the Complainants’ easement is outside the Commission’s purview.  Met-Ed cites the ALJ’s Initial Decision as follows:

The record in this case is replete with argument regarding whether the trees that Met-Ed removed from the Complainants’ property were within the easement held by the Company.  The Commission is not the proper forum for establishing where easement lines are drawn on a particular property, and then determining which side of that easement line particular trees are located.  Furthermore, in this case, whether the trees were within the easement held by Met-Ed is irrelevant and beyond the scope of this proceeding.  What is relevant is whether Met-Ed cutting down the trees constitutes reasonable vegetation management.  Regardless of whether the trees were within the easement, I conclude that Met-Ed’s actions constitute reasonable vegetation management based on the record that was developed in this matter.  The Complainants have failed to satisfy their burden to demonstrate that the Company’s actions in any way violated the Code, any Commission Order or Regulation or any Commission-approved Company tariff.

R. Exc. at 12-13, citing I.D. at 12 (emphasis added).

Additionally, Met-Ed asserts that the Complainants’ claim that it removed the trees during the informal complaint proceeding is untrue.  Met-Ed avers that the informal complaint proceeding was closed on November 6, 2013, and the trees were removed in December 2013.  Met-Ed also maintains that the Complainants’ claim that the trees were outside the easement is also inaccurate.  Met-Ed claims that both trees were removed because they were inside the Company’s right-of-way after the survey.  In this regard, Met-Ed contends that the ALJ is correct in his conclusion that Met-Ed’s actions regarding this issue were reasonable.  R. Exc. at 13, citing Tr. at 29 and 66; Met-Ed Exhibit 6.  

In their fifth Exception, the Complainants challenge “Conclusion of Law” No. 13, on page 21 of the ALJ’s Initial Decision, which states as follows:

“Vegetation maintenance constitutes a utility service and must be performed in a safe, adequate, reasonable and efficient manner …” 

Exc. at 2-3, citing I.D. at 21.  The Complainants claim the tree stumps, which remained on the ground after the trees were removed by Met-Ed constitute a hazard to children riding bikes and playing sports and to the elderly walking in the area.  The Complainants accuse Met-Ed of refusing to remove the stumps.  Exc. at 2-3.

Met-Ed replies, as it did in its response to the Complainants’ first Exception, that the Complainants are trying to introduce new extra-factual evidence that is not contained in the record to support their allegations.  Met-Ed requests that the Commission reject the extra-factual evidence submitted by the Complainant because the record in this proceeding closed on March 2015, and no lawful basis exists to consider any information provided after the close of the record.[footnoteRef:19]  R. Exc. at 14. [19: 	See, Application of Samir Ouaquerrouch, Docket No. A-2011-2218369 (Order entered September 27, 2012); Yellow Cab Company v. Pa. Pub. Util. Comm’n, 524 A.2d 1069 (Pa. Cmwlth 1987).  R. Exc. at 14.] 


In their sixth Exception, the Complainants challenge Conclusions of Law Nos. 9 and 10, on pages 20-21 of the ALJ’s Initial Decision, which state as follows:

Conclusion of Law No. 9: Allegations relating to property rights and the interpretation of a valid right of way agreement are exclusively within the jurisdiction of the Courts of Common Pleas.  Fairview Water Co. v. Pa. Pub. Util. Comm’n., 502 A.2d 162 (Pa. 1985) (the Commission does not have jurisdiction to determine the scope and validity of an easement).

Conclusion of Law No. 10: “The Commission has jurisdiction over matters involving vegetation management within a right of way.” 

Exc. at 3, citing I.D. at 20-21.  The Complainants contend that contrary to the ALJ’s conclusions, the reasonableness of Met-Ed’s actions cannot be determined because the trees were outside the Company’s right-of-way.  Furthermore, the Complainants maintain that the easement strip is ninety feet wide in the official file as opposed to the ninety-five feet claimed by Met-Ed.  The Complainants avers that their dispute regarding the easement width stems from the fact that Met-Ed presented a hand-drawn easement showing the easement is ninety-five feet wide.  The Complainants claim that the Director of Community Development in Derry Township, who is an expert with over thirty years of engineering experience, indicated that the easement is ninety feet and not ninety-five feet wide.  Exc. at 3, citing Complainants’ Exhibit C.

		Met-Ed rejoins that as explained in the March 3, 2014 Order, the ALJ’s Initial Decision, and the Company’s Reply to Exception No.4, issues involving the scope and interpretation of an easement are outside the Commission’s jurisdiction.  Met-Ed emphasizes that no amount of evidence provided by the Complainants on this issue will make a difference as this is an area outside the Commission’s purview.  Furthermore, Met-Ed notes that the Derry Township Community Development Director, who the Complainants claim is an expert, was not even an expert witness for the Complainants during the hearing and the Complainants did not provide any evidence to support their assertion.  Therefore, Met-Ed requests that the Commission reject this Exception as the ALJ has already made a determination, after a careful review of the evidence on record, that the Complainants failed to carry their burden of proof.  R. Exc. at 15.

		In their seventh Exception, the Complainants define “Evidence” stating that it is the available body of facts or information indicating whether a belief or proposition is true or valid.  The Complainants avers that Exhibit A through F, and Exhibit 1 through 3, which they submitted during the hearing are either facts or information about facts.  They further submit that the Exhibits were verified by experts or are official documents that can be verified.  The Complainants, therefore, request that the Commission carefully re-examine all the evidence they provided throughout this proceeding.  Exc. at 3-4.

Met-Ed replies that the ALJ’s conclusion is based on a careful examination of all the evidence presented by both parties in the proceeding.  Met-Ed specifically references the ALJ’s conclusion after he carefully reviewed the facts in this case:

… the Complainants have failed to satisfy their burden of demonstrating that Met-Ed violated the Code, a Commission Order or Regulation or a Commission-approved Company tariff with regard to either its vegetation management or in its dealings with the Complainants.  Met-Ed’s vegetation management with regard to the line across the Complainants’ property – a nearly seven-mile long, 230 kV line that impacts the overall reliability of the electric grid – was reasonable and consistent with the Company’s obligation to provide safe, reliable and adequate utility service.  Similarly, the Complainants did not provide substantial evidence demonstrating that Met-Ed treated the Complainants’ inappropriately throughout the process.


R. Exc. at 15-16, citing I.D. at 19.  In addition, Met-Ed contends that the Complainants’ claim that their evidence was verified by an expert is not true as no expert witness testimony was provided by the Complainants during the hearing.  Met-Ed further asserts that the Complainants’ argument that their evidence can be verified or that they can provide additional evidence, is inappropriate at this point since the record in this proceeding has already closed.  R. Exc. at 16. 

In their final Exception, the Complainants request that the Commission reconsider the ALJ’s Initial Decision, hold Met-Ed responsible for the problems it created for them, and order Met-Ed to remove the two tree stumps on their property for safety reasons.  The Complainants also request that the Commission order Met-Ed to compensate them for the irreversible loss they suffered as a result of the two trees Met-Ed removed from their property.  Exc. at 4.

Met-Ed responds that it disagrees with the Complainants request especially because it is not the appropriate time for such request and because the relief in the form of monetary compensation requested by the Complainants is outside the Commission’s jurisdiction.  R. Exc. at 16.  

Disposition

		Upon our consideration of the record in this proceeding, we will deny the Complainants’ Exceptions.  The Complainants’ primary concern in this case is their claim that Met-Ed unfairly and unreasonably removed two trees from their property, thereby requesting monetary compensation.  On the other hand, Met-Ed has indicated that its TVMP complies with state and federal mandates requiring utilities to maintain safe and reasonable electric service through effective vegetation management and line clearance.  Based on the evidence provided and the record in this case, we agree with the ALJ and Met-Ed that Met-Ed’s actions constitute reasonable vegetation management.  Further, we note that the Complainants’ request for monetary compensation and issues regarding the scope and validity of the easement held by Met-Ed over the Complainants’ property are beyond our jurisdiction and is denied as such.

In their first exception, the Complainants’ contend that the trees in question were neither within the right-of-way nor within the wire or border zone.  We find that this contention is without merit.  The Complainants did not provide any supporting documents to justify their position.  Moreover, Met-Ed has established that the two trees they removed from the Complainants’ property were within the company’s right-of-way, based on a survey that was conducted on the property.  Thus, Met-Ed provided the best evidence that the trees removed were, in fact, located within the right-of-way.[footnoteRef:20]  [20:  	Regarding the argument that the scope and validity of an easement is outside the Commission’s regulatory purview, we do not view our finding regarding the location of the trees in question as a substantive determination or adjudication of any property rights that may exist under the easement.  Rather, the Commission makes this finding regarding the location of the trees to help carry out our statutory responsibilities and determine whether Met-Ed, in applying its TVMP, acted reasonably in accordance with Section 1501 of the Public Utility Code.] 


With regard to the Complainants’ first Exception concerning the testimony of Met-Ed as it pertains to the height of the Complainants’ trees, we note that Met-Ed’s witness testified that some variations of the Complainants’ trees could grow from fifty feet to eighty feet in height at maturity.  In addition, the Complainants testified and included a copy of the information tag that accompanied their trees indicating that the trees could grow to an average height of fifty feet.  Tr. at 11 and 48; Complainants Exh. D and Complainants Exh. 3.  Therefore, we reject the Complainants’ claim that Met-Ed did not provide any evidence to confirm the trees would grow tall enough and are close enough to interfere with the company’s transmission lines.  

With regard to the Complainants contention that for vegetation management purposes, FERC does not require the cutting down of all trees near power lines, we note that while FERC does not require that all trees near power lines be cut down for vegetation management, it does require utilities to manage vegetation growth along the path of their larger power transmission lines to prevent trees or other vegetation from contacting the power lines.                  

Overall, upon review of the record evidence, we agree with Met-Ed that its vegetation maintenance policy, as applied in this case, complies with FERC FAC-003-1 guidelines as they pertain to transmission lines operating at 200 kV and higher.  With regard to the transmission line in question, Met-Ed explained that in order to comply with its wire zone-border zone vegetation management method and FERC’s FAC-003-1 standards, compatible trees are designated as those trees that can only grow to a height of fifteen to twenty feet.  Tr. at 48-49.  In this case, however, the Complainants testified that their trees could grow up to fifty feet high, while Met-Ed testified that the trees could grow up to eighty feet high at maturity.  Therefore, based on the testimony of both parties, the trees in question were incompatible species pursuant to Met-Ed’s TVMP.  Furthermore, Met-Ed has established that the two trees they removed from the Complainants’ property were within the Company’s right-of-way, based on a survey that was conducted at the property.  Therefore, we agree that Met-Ed  did not act unreasonably, pursuant to Section 1501 of the Code, 66 Pa. Code § 1501, when it removed the trees in question, and we conclude that the Complainants failed to establish their burden of proving that Met-Ed violated the Code, the Commission Regulation or a Commission-approved Company tariff.  

In addition, we find that pursuant to Section 5.431 of our Regulations, 52 Pa. Code § 5.431, the extra-record information, which the Complainants submitted with their Exceptions after the close of the record, is inappropriate for us to consider for purposes of reaching a final determination in this proceeding.  Therefore, for all of the reasons above, we agree with the ALJ’s Initial Decision that that the record in this proceeding properly demonstrates that Met-Ed’s application of its TVMP in this case is just, reasonable and lawful.  As such, this Exception is denied.

With regard to the Complainants’ second Exception challenging Conclusions of Law Nos. 1 and 3 in the ALJ’s Initial Decision, stating that they provided strong evidence to support the fact that the two trees that were removed are not going to interfere with Met-Ed’s power lines, we disagree with the Complainants.  It is clear from the record that the Complainants’ trees which are incompatible species pursuant to Met-Ed’s TVMP, were within the Company’s right-of-way.  We agree with Met-Ed that Conclusions of Law Nos. 1 and 3 are nothing but correct statements of law, which affirm that the Complainants bear the burden of proof by a preponderance of evidence to prevail in the instant proceeding.  Furthermore, we agree with the ALJ that the Complainants failed to satisfy their burden of proof to demonstrate that Met-Ed violated the Code, any Commission Order or Regulation or any Commission-approved Company tariff when they removed the two trees from the Complainants’ property.  As such, this Exception is also denied.

With regard to the Complainants’ third Exception regarding Met-Ed’s alleged inconsistent vegetation management program, we note that the record evidence does not support the Complainants’ claims.  The Complainants averred that Met-Ed removed their trees but failed to remove their neighbor’s trees, which were even closer to Met-Ed’s transmission lines.  However, the Company pointed out that that while the Complainants refused to relocate their trees away from Met-Ed’s transmission lines, the neighbors had agreed to remove their trees by a certain deadline.  Met-Ed explained that if the Complainants’ neighbors had refused to relocate their trees, just like the Complainants did, it also would have removed the incompatible vegetation on the neighbor’s property in order to ensure consistency in its vegetation maintenance policy.  For this reason, we find that the Complainants’ Exception is without merit and, therefore, is denied.

With regard to the Complainants’ fourth Exception, we agree with the ALJ that although the Complainants had ample time to conduct a survey of their property in order to refute Met-Ed’s measurement of the Complainants’ easement, they failed to do so.  In addition, with respect to the Complainants’ allegation that Met-Ed removed their trees during the period of the informal complaint proceeding, we note that the record does not support this claim.  The record shows that the informal complaint proceeding was closed on November 6, 2013, and that Met Ed removed the Complainants’ trees in December 2013.  With regard to the Complainants’ averment that Met-Ed’s survey showed the two trees that were removed from the Complainants’ property were outside the Company’s right-of-way, we disagree, based on the credible record evidence. For these reasons, this Exception is denied.
	
With regard to the Complainants’ fifth Exception concerning the safety hazards associated with the tree stumps remaining on the ground after the trees were removed from the Complainants’ property by Met-Ed, we agree with Met-Ed that the Complainants are trying to introduce new extra evidence not contained in the record.  We also note that the Complainants failed to provide any proof or evidence, including pictures or any professional documentation, to support the fact that the stumps pose a hazard to the people in the area.  Absent record documentation/pictures to support their claims, we consider the information to be extra-record evidence, which we are not at liberty to consider in reaching a disposition on this matter, pursuant to Section 5.431 of our Regulations, 52 Pa. Code § 5.431.  As such, this Exception is denied. 

With regard to the Complainants’ sixth Exception in which they claim that the trees Met-Ed removed from their property were outside the Company’s right-of-way, we note our ruling regarding the Complainants’ prior Exceptions raising the same issue.  Furthermore, with regard to the Complainants’ claim that the Derry Township Community Development Director is an expert, we note that the Complainants did not present him as an expert witness during the hearing.  Therefore, we find that the Complainants’ claim is without merit.  As such, this Exception is also denied. 

With regard to the Complainant’s seventh Exception that they provided sufficient evidence to prove their case, we acknowledge that the Complainants submitted several exhibits both during and after the hearing to support that their case.  However, we agree with the ALJ that the Complainants did not satisfy their burden of demonstrating that Met-Ed violated the Code, a Commission Order or Regulation, or a Commission-approved Company tariff with regard to either its vegetation management or in its dealings with the Complainants.  We also agree with Met-Ed that the Complainants’ claim that their evidence was verified by an expert, is not supported by the record as the Complainants did not present the testimony of an expert witness during the hearing.  As such, this Exception is also denied. 

We also reject the Complainants’ final Exception in which it is seeking compensation for the loss of their trees and requesting that the Commission order Met-Ed to remove the tree stumps on their property.  As previously discussed, we consider the Complainants’ claim of dangerous tree stumps on their property as extra-record evidence, which was submitted inappropriately after the close of record, and thus, could not be considered for purposes of reaching a final determination in this proceeding pursuant to Section 5.431 of our Regulations, 52 Pa. Code § 5.431.  With regard to the Complainants’ request for monetary compensation for the loss of their trees, we deny the Complainants’ request because it is outside the Commission’s jurisdiction to award monetary damages.[footnoteRef:21]  As such, this Exception is also denied.  [21:  	A request for damages must be denied as outside the Commission’s jurisdiction.  See Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa.Cmwlth. 1995).] 


In light of the above, we concur with the ALJ’s analysis and conclusions, as well as his decision to dismiss the Complaint based on the Complainants’ failure to demonstrate that Met-Ed violated the Code, a Commission Order or Regulation or a Commission approved Company tariff with regard to either its vegetation management or in its dealings with the Complainants.

Conclusion

Consistent with the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Initial Decision of ALJ Cheskis, which denies the Complaint in its entirety; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Yanling Chen and Jianming Hu, filed on April 29, 2015, to the Initial Decision of Administrative Law Judge Joel H. Cheskis are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Joel H. Cheskis, issued April 10, 2015, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Yanling Chen and Jianming Hu on December 5, 2013, against Metropolitan Edison Company is dismissed in its entirety, consistent with this Opinion and Order.

4. That the record at Docket No. C-2013-2397061 shall be marked closed.

BY THE COMMISSION,
[image: ]

[bookmark: _GoBack]

Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: November 5, 2015

ORDER ENTERED:  November 5, 2015
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