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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for 
consideration and disposition are the Exceptions of Linda M. Boggess (Complainant or Ms. Boggess) filed on August 24, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Steven K. Haas, issued on July 24, 2015, in the above-captioned proceeding.[footnoteRef:1]  PECO Energy Company (PECO) filed Replies to Exceptions on September 1, 2015.  For the reasons stated below, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision. [1:  	On August 13, 2015, the Commission’s Secretary’s Bureau issued a Secretarial Letter to the Parties, stating that the Complainant’s timely-filed Exceptions did not contain an original signature and a Certificate of Service or other indication that the Complainant served the Respondent with the Exceptions.  Thus, the Secretary’s Bureau directed the Complainant to submit a signed copy of her Exceptions within ten days and notified the Respondent that any Replies to Exceptions would be due by September 2, 2015. ] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On May 8, 2015, the Complainant filed a Formal Complaint (Complaint)[footnoteRef:2]  against PECO alleging that PECO was threatening to shut off her service or had already shut off her service.  For relief, she requested a payment arrangement, claiming she has health issues, does not have the resources to pay back-payments, and should be given a chance to catch up on her payments.  Complaint at 2-3. [2:  	This Complaint is an appeal of a Bureau of Consumer Services (BCS) informal decision at BCS Case No. 3333233, dated April 13, 2015.  
] 

		
On May 27, 2015, PECO filed an Answer to the Complaint (Answer) in which it admitted and denied various averments made by the Complainant and requested that the Commission dismiss the Complaint.  PECO also filed New Matter and a Notice to Plead along with the Answer.   In its Answer, PECO asserted that the Complainant was originally enrolled in its Customer Assistance Program (CAP), under Tier E1, on January 19, 2012.  PECO averred that the Complainant’s pre-program balance was set aside for forgiveness upon her enrollment in the CAP program.  PECO stated that the Complainant was recertified under the Tier E1 rate on January 30, 2014.  PECO indicated in its Answer that the Complainant’s next scheduled recertification date is January 30, 2016.  According to PECO, the Complainant, who is actively enrolled in PECO’s CAP program, has an outstanding balance of $1,999.46, and her entire outstanding account balance is comprised of CAP arrears.  For this reason, PECO requested that the Commission dismiss the Complaint.  Answer at 2-4.

In its New Matter, PECO reiterated that the Complainant is actively enrolled in its CAP program and has a current outstanding account balance of $1,999.46, and that the entire balance consists of CAP arrears. [footnoteRef:3]  PECO further averred that pursuant to 66 Pa. C.S. § 1405(c), CAP arrearages are not subject to payment arrangements established by the Commission.  PECO also requested in its New Matter that the Commission dismiss the Complaint.  The Complainant did not file an Answer to PECO’s New Matter.  Answer at 4-5. [3: 	PECO indicated that pursuant to 52 Pa. Code § 5.101 and 5.62(c), if the Complainant failed to file a written response denying or correcting the New Matter within twenty days from the date of service of the Notice to Plead, a decision may be rendered against her.  ] 


On June 19, 2015, PECO filed a Motion for Judgment on the Pleadings (Motion), along with a Notice to Plead.  In the Motion, PECO reiterated the assertions in its Answer and New Matter that the Complainant is enrolled in the Company’s CAP program and that the outstanding account balance on the Complainant’s account consists entirely of CAP arrears.  The Motion also reaffirmed PECO’s argument that pursuant to 66 Pa. C.S. § 1405(c), CAP arrearages are not subject to payment arrangements established by the Commission.  In addition, the Motion stated that the Complainant had not filed an Answer to the New Matter and requested that the Commission deem admitted the facts alleged in the New Matter pursuant to 52 Pa. Code § 5.63(b).  PECO argued in the Motion that there is no dispute as to the facts that the Complainant is enrolled in its CAP program and that her entire past due balance is CAP arrears.  According to PECO, 66 Pa. C.S. § 1405(c) prohibits the Commission from ordering a payment arrangement on CAP arrearages and, accordingly, the Complainant failed to state a claim for which relief can be granted.  PECO, therefore, argued that it is entitled to judgment as a matter of law and requested that the Commission dismiss the Complaint with prejudice since there is no dispute as to any material facts.  Motion at 2-4.

On July 24, 2015, the Commission issued ALJ Haas’ Initial Decision, which granted PECO’s Motion and dismissed the Complaint.  As noted, supra, the Complainant filed Exceptions to the Initial Decision on August 24, 2015.  PECO filed Replies to Exceptions on September 1, 2015.  

Discussion

Legal Standards
 
This case is before us on a Motion for Judgment on the Pleadings filed by PECO.  Motions for summary judgment and judgment on the pleadings are governed by Section 5.102 of our Regulations, 52 Pa. Code § 5.102.  Judgment on the pleadings is available when the pleadings, depositions, and other documents show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  52 Pa. Code § 5.102(d)(1).  Judgment on the pleadings should be granted only when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must view the record in the light most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa. Super. Ct. 1983).  In this proceeding, PECO bears the burden of demonstrating clearly that there is no genuine issue of material fact; however, as the non-moving party the Complainant must allege facts showing that an issue for trial exists.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa. Super. 1983); Commonwealth v. Diamond Shamrock Chemical Co., 391 A.2d 1333 (Pa. Cmwlth. 1978).

The provisions at 52 Pa. Code § 5.102 serve judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. § 703(a); Lehigh Valley Power Committee v. Pa. PUC, 563 A.2d 557 (Pa. Cmwlth. 1989).  

Additionally, the Commission has the authority to establish payment arrangements within the strict guidelines set forth in Section 1405(a) of the Public Utility Code (Code), 66 Pa. C.S. § 1405(a), which states:

(a)	General Rule.-The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

66 Pa. C.S. § 1405(a).

However, the Commission has no authority to establish a payment arrangement where a customer is enrolled in a utility’s CAP, pursuant to 66 Pa. C.S. 
§ 1405(c), which states as follows:

(c)	Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.

Section 1403 of the Code, 66 Pa. C.S. § 1403, defines a CAP as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

ALJ’s Initial Decision

		ALJ Haas made eleven Findings of Fact and reached six Conclusions of Law.  I.D. at 3-4, 8-9.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In discussing this case, the ALJ noted that the Complainant admitted to the facts in PECO’s New Matter by failing to answer the New Matter.  The ALJ noted that Section 5.63(b) of the Commission’s Regulations, 52 Pa. Code § 5.63(b), states that a party failing to file a timely reply to new matter may be deemed in default and the facts stated in the new matter may be deemed admitted.  Therefore, since the Complainant did not file an answer to PECO’s New Matter denying its factual allegations, the ALJ deemed the relevant allegations in PECO’s New Matter admitted pursuant to 52 Pa. Code § 5.63(b).  I.D. at 5, citing 52 Pa. Code § 5.63(b).

		The ALJ further acknowledged the following relevant facts alleged in PECO’s New Matter: (1) the Complainant has been enrolled in PECO’s CAP since January 2012; (2) the Complainant is still actively enrolled in the CAP; (3) the Complainant’s next scheduled recertification date is January 30, 2016; (4) the Complainant has an outstanding account balance of $1,999.46; and (5) the Complainant’s entire balance of $1,999.46 consists of CAP arrearages.  The ALJ noted that although the Complainant is requesting that the Commission establish a payment arrangement, based on the above undisputed facts, PECO is entitled to judgment as a matter of law pursuant to 66 Pa. C.S. §§ 1401-1418.  I.D. at 5.   

Additionally, the ALJ stated that since the Complainant is enrolled in PECO’s CAP program and her entire unpaid account balance consists of CAP arrearages, the Complainant is not eligible for a payment arrangement pursuant to 66 Pa. C.S. § 1405(c).  Furthermore, the ALJ noted that the Commission lacks the authority to establish a payment arrangement for the Complainant and, therefore, the Complaint should be dismissed.  I.D. at 7, citing Hill v. PECO Energy Co., Docket No. C-2102-2315524 (Order entered November 2, 2012).  

The ALJ further noted that the Commission has indicated in prior decisions that it disapproves granting motions dismissing complaints filed by pro se complainants.[footnoteRef:4]  According to the ALJ, in Carlock, Brown, and Richmond, the Commission indicated that a complaint filed by a pro se complainant should not be dismissed until the complainant has the opportunity to orally explain his or her position at a hearing.  The ALJ, however, noted that the complaints in Carlock, Brown, and Richmond did not involve the issue of the Commission’s authority to order a payment arrangement for CAP arrearages.  I.D. at 7. [4:  	 The ALJ cited to Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (Carlock); Brown v. PECO Energy Company, Docket No. C-2008-2055866 (Order entered May 29, 2009) (Brown); Richmond v. PECO Energy Company, Docket No. F-2010-2187305 (Order entered December 7, 2011) (Richmond).  ] 


Nonetheless, the ALJ stated that in Neibauer v. PECO Energy Company, Docket No. C-2010-2179572 (Order entered July 7, 2011) (Neibauer); Bearden v. PECO Energy Company, Docket No. F-2013-2393197 (Order entered April 1, 2014) (Bearden); White v. PECO Energy Company, Docket No. C-2014-2426792 (Order entered November 12, 2014) (White); and Anderson v. PECO Energy Company, Docket No. C‑2014-2448561 (Order entered March 19, 2015) (Anderson), the Commission did grant motions for judgment on the pleadings and dismissed the complaints in circumstances similar to the current proceeding where the complaints raised the issue of the Commission’s authority to order a payment arrangement for CAP arrearages.  According to the ALJ, since the Complaint in this case raises the same issue as the complaints in Neibauer, Bearden, White, and Anderson, the Commission’s decisions in those cases are applicable to this case.   I.D. at 7-8.  Therefore, the ALJ granted PECO’s Motion and concluded that given the existing circumstances, conducting a hearing in the instant proceeding would be a fruitless exercise.  Id. at 8.

Exceptions and Replies

We note at the outset that the Exceptions of the Complainant are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b), which provides that:

(b) Each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.

Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy and inexpensive determination.

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In her Exceptions, the Complainant avers that while she agrees with the ALJ’s Initial Decision on the Commission’s position concerning CAP arrears, she feels an exemption should be made regarding her case.  The Complainant contends that she is being forced to remain in PECO’s CAP program despite being told by PECO that due to an increase in her income in November 2014 she was not eligible for the CAP program.  The Complainant does not believe that the ALJ’s ruling should apply to her because she should have been removed from PECO’s CAP program and should not have been on the program.[footnoteRef:5]  The Complainant also avers that she did not receive PECO’s Answer/New Matter/Motion.  Exc. at 1-2. [5:  	The Complainant enclosed medical documents including her biopsy in her Exceptions.] 


In its Replies to Exceptions, PECO questions why the Complainant waited until now to raise new allegations that she failed to raise in her Complaint.  According to PECO, the Complainant had the opportunity to allege in her Complaint that PECO prevented her from dropping out of the CAP program, but she opted to request a payment arrangement instead.  R. Exc. at 2.  PECO asserts that even if the Complainant were dropped from the CAP program, the fact is that the outstanding balance on her account is comprised entirely of CAP arrears, therefore, pursuant to 66 Pa. C.S. § 1405(c), the Commission cannot issue a payment arrangement.  Id. at 2, citing 66 Pa. C.S. § 1405(c).  

PECO further notes that the Complainant enclosed medical documentation in her Exceptions that highlighted her medical condition, including the fact that she has cancer and requires radiation therapy and surgery.  However, PECO asserts that the ALJ is not required to consider the Complainant’s medical circumstances in determining if she is entitled to a Commission-issued payment agreement.  PECO again reiterates that the outstanding balance on the Complainant’s account is comprised entirely of CAP arrears, therefore, pursuant to 66 Pa. C.S. § 1405(c), the Commission cannot issue a payment arrangement.  Id. at 2, citing 66 Pa. C.S. § 1405(c).  

PECO further avers that the Complainant was served a copy of its Motion and was afforded ample opportunity to respond but failed to do so.  PECO argues that in a situation where a question presented to the Commission is one of law, there is no reason to hold a hearing.  R. Exc. at 2-3, citing White Oak Borough Authority v. Pa. PUC, 175 Pa. Super. 114, 103 A.2d 502 (1954).  According to PECO, the Commission has the discretion to dismiss a complaint without a hearing if such a hearing is not necessary in the public interest.  R. Exc. at 3, citing 66 Pa. C.S. § 703(b) and 52 Pa. Code § 5.21(d).  Further, PECO asserts that a hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy and discretion.[footnoteRef:6]  Therefore, PECO asserts that a hearing is not necessary in the instant proceeding and requests that the Commission uphold the ALJ’s Initial Decision.  Id. at 3. [6:  	 PECO cited to Dee-Dee Cab, Inc. v. Pa. PUC, 817 A.2d 593 (Pa. Cmwlth. 2003); Edan Transportation Corp. v. Pa. PUC, 623 A.2d 6 (Pa. Cmwlth.1993); Lehigh Valley Power Committee v. Pa. PUC, 563 A.2d 548 (Pa. Cmwlth. 1989).   ] 


Disposition

Based upon our review of the Parties’ filings and positions in this case, we concur with the ALJ that when viewing the factual averments in the Complaint and the admitted facts in the New Matter together, there is no genuine issue as to a material fact.  The undisputed facts indicate that the entire outstanding balance on the Complainant’s account is comprised of CAP arrears.  Section 1405(c) of the Code, 66 Pa. C.S. § 1405(c), clearly states that CAP rates “shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the [C]ommission.”  Therefore, we find that pursuant to Section 1405(c) of the Code, 66 Pa. C.S. § 1405(c), the Complainant is not entitled to a Commission-issued payment arrangement, as all of her outstanding balance is comprised of CAP arrears.  Furthermore, we agree with PECO that despite the Complainant’s medical condition or the fact that she should have been removed from the CAP program, her entire outstanding balance is still comprised of CAP arrears and, therefore, she is not entitled to a Commission-issued payment arrangement pursuant to Section 1405(c) of the Code, 66 Pa. C.S. § 1405(c).  Accordingly, and consistent with the ALJ’s rationale, because we cannot provide the Complainant with a Commission-issued payment arrangement, conducting a hearing in the instant proceeding would be a fruitless exercise and is not necessary in the public interest under Section 703(b) of the Code, 66 Pa. C.S. § 703(b).

Moreover, we find that the ALJ’s granting of PECO’s Motion was proper even though Ms. Boggess is a pro se Complainant.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  However, there are some cases, such as this one, where we find that a hearing would not enable the Complainant to better explain her position or provide additional facts that would alter the inevitable conclusion that this Commission lacks jurisdiction to provide the relief the Complainant is seeking.  See, Vata v. Philadelphia Gas Works, Docket No. C-2009-2149960 (Order entered August 24, 2010).  For all of these reasons, we shall deny the Complainant’s Exceptions and adopt the Initial Decision.

Conclusion

Based on our review of the Exceptions, the Initial Decision, and the record in this proceeding, we shall deny the Exceptions of Linda M. Boggess, and adopt the ALJ’s Initial Decision; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Linda M. Boggess, filed on August 24, 2015, to the Initial Decision of Administrative Law Judge Steven K. Haas are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Steven K. Haas, issued July 24, 2015, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Linda M. Boggess on May 8, 2015, against PECO Energy Company is dismissed in its entirety, consistent with this Opinion and Order.

4. That the proceeding at this docket be marked closed.
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Rosemary Chiavetta
Secretary
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ORDER ADOPTED: November 5, 2015

ORDER ENTERED:  November 5, 2015
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