BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Nicholas Yamrick					:		
							:
	v.						:		C-2015-2496168									:
Pennsylvania Electric Company			:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


INTRODUCTION

		This Initial Decision grants Complainant’s request to withdraw the formal complaint.  However, in consideration of Respondent’s objection, this decision grants Respondent’s request to grant Complainant’s request to withdraw with prejudice.

HISTORY OF THE PROCEEDING

On August 3, 2015, Michele Yamrick (Ms. Yamrick or Complainant) filed a formal complaint in the name of her husband, Nicholas Yamrick (Mr. Yamrick), against Pennsylvania Electric Company (Penelec or Respondent).  Ms. Yamrick alleged she wanted a payment agreement and averred it was the same complaint filed previously but withdrawn.[footnoteRef:1]  Ms. Yamrick requested the Commission order Penelec to re-start the previous payment agreement or issue a new one.  [1:  	Public records in the Commission’s Secretary’s Bureau show Ms. Yamrick filed a formal complaint on June 19, 2015 at Docket No. C-2015-2481172 which requested a new payment agreement and ended with a Certificate of Satisfaction filed by Penelec on July 28, 2015.  ] 


Penelec filed an Answer and New Matter on August 24, 2015, generally denying Ms. Yamrick was entitled to a payment agreement and requesting in New Matter that the hearing be conducted expeditiously because the instant proceeding should be treated as an objection to the Certificate of Satisfaction filed in Docket No. C-2015-2481172.  

On September 24, 2015, the Commission issued a Telephone Hearing Notice scheduling this matter to be heard as an initial call-in telephonic hearing on Tuesday, October 27, 2015, from the Commission’s offices in Pittsburgh, Pennsylvania.  On September 30, 2015, the presiding officer issued the Prehearing Order which, inter alia, advised the parties continuances would only be granted if requested in writing at least five days prior to the hearing and would only be granted in rare situations where sufficient cause was shown to exist.    

On October 22, 2015, Ms. Yamrick filed a continuance request asking the presiding officer to cancel the telephonic hearing on October 27, 2015, and reschedule after November 6, 2015.  Ms. Yamrick requested the continuance because she is scheduled for a surgical procedure on November 5, 2015, and her husband is scheduled for medical testing on November 6, 2015.  

On October 23, 2015, counsel for Penelec indicated in an electronic message that Penelec opposed the continuance request because the reasons posited by Ms. Yamrick did not warrant a continuance, and because Ms. Yamrick’s behavior to date reveals a pattern of filing complaints and then delaying the hearing process in order to stay lawful termination of the electric service account by Penelec for undisputed delinquent charges.  On the same date, the presiding officer issued the First Interim Order which denied Ms. Yamrick’s continuance request.  The parties were provided a copy of the First Interim Order via electronic mail and by mailing through the United States Postal Service.  

		On October 26, 2015 at 12:46 p.m., counsel for Penelec forwarded to the presiding officer communication received earlier that day from Ms. Yamrick.  The communication referenced this proceeding by docket number and title, and indicated that “[a]t this time, I wish to withdraw the complaint on the aforementioned docket.”  Both parties were advised by the presiding officer at 12:57 p.m. that the parties were to call into the Commission’s bridge conference number the following day (October 27, 2015) at which time each party could posit their positions with the presiding officer.  

On October 27, 2015, the presiding officer convened the hearing as scheduled.  Ms. Yamrick appeared pro se.  Penelec appeared represented by Margaret A. Morris, Esq. and was prepared to present its case with the testimony of one witness, Laurie Parker.  At the hearing, Complainant requested the Commission withdraw or dismiss her formal complaint because she wanted the situation to conclude, and she knew she could not win.  

Complainant acknowledged on the record she sent a withdrawal letter on October 26, 2015 and she verbally affirmed she wanted the presiding officer to process the written withdrawal dated October 26, 2015.  Complainant stated she no longer wished to pursue the complaint and wished to have the complaint withdrawn or dismissed.  Complainant acknowledged she understood the presiding officer or the Commission might withdraw the complaint with prejudice or with conditions preventing her or her husband from re-filing a formal complaint with the same allegations in the future.  Respondent stated on the record it had objected to any dismissal or withdrawal unless the Commission precluded Complainant and her husband from filing any future formal complaints alleging a change in income or circumstances and requesting a new payment agreement.  The hearing record closed at the conclusion of the initial telephonic hearing on October 27, 2015.

FINDINGS OF FACT

		1.	The ratepayer of record for the service address that is located at 172 Memorial Park Road, Sykesville, Pennsylvania 15865 (service address), is Nicholas Yamrick and his wife, Michele Yamrick, signed and filed the formal complaint.

		2.	Respondent in this proceeding is Pennsylvania Electric Company.

		3.	 On October 27, 2015, Complainant, Michele Yamrick, was present at the initial hearing but did not want to pursue her formal complaint.  Complainant requested that the Commission withdraw her formal complaint.

		4.	Respondent objected to the withdrawal and requested a decision on the merits.

		5.	Complainant stated she has no intention to re-file her complaint and stated she understood the withdrawal might be granted with prejudice.

		6. 	Respondent was ready to proceed with its witness at the date and time scheduled for the hearing.

		7. 	Complainant indicated she expects her income to drop in November 2015 when she has surgery and is unable to work for a period of time.  

DISCUSSION

	The Commission is empowered and charged with the duty to enforce the requirements of the Public Utility Code.  66 Pa.C.S.A. § 501(a).  In this proceeding, Complainant originally sought an order from the Commission finding Respondent failed to provide her with reasonable and adequate customer service in refusing to give her a new payment agreement but now seeks an order from the Commission granting her request to withdraw the complaint.  

As the party seeking an order from the Commission granting her request to withdraw the formal complaint, Complainant bears the burden of proof in this case.  Provisions at 66 Pa.C.S.A. § 332(a) state, “[e]xcept as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”[footnoteRef:2] [2:  	Provisions at 66 Pa.C.S.A. § 315(a) do not apply in this proceeding because this matter did not arise upon the motion of the Commission, involve a proposed or existing rate of a public utility, or involve a complaint about a proposed increase in rates.] 

		Pursuant to 52 Pa.Code § 5.94(a), a “party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 20 days of service.  After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.”

Prior Proceeding

[bookmark: _GoBack]It should be noted there was a previous proceeding between the same parties involving the same issue.  Public records in the Commission’s Secretary’s Bureau show Ms. Yamrick filed a formal complaint on June 19, 2015, at Docket No. C-2015-2481172, in which Ms. Yamrick requested a new payment agreement but alleged Penelec would not review her income information to see if she was eligible.  Complainant also alleged termination of service was pending or threatened.  The Office of Administrative Law Judge scheduled an initial hearing for July 30, 2015.  On July 28, 2015, Ms. Yamrick asked to withdraw that formal complaint, saying that neither Mr. Yamrick nor Ms. Yamrick could participate in the telephonic hearing scheduled for July 30, 2015.  A Certificate of Satisfaction was filed by Penelec on July 28, 2015.  Six days later (August 3, 2015), Ms. Yamrick filed this formal complaint at issue herein.  Ms. Yamrick indicated in this latest complaint that she was re-filing the earlier complaint.

Conclusion

		In this proceeding, after considering Ms. Yamrick’s last minute request, it is clear Complainant no longer wishes to pursue this formal complaint.  Ms. Yamrick clearly stated she understood her withdrawal might be denied.  Ms. Yamrick clearly stated she understood her withdrawal might be granted but with prejudice.  Ms. Yamrick clearly stated she understood “with prejudice” meant she would not be permitted to refile a complaint with the same issues.   Ms. Yamrick clearly stated she understood she and her husband were required to make timely payments each month on all undisputed monthly charges even if she filed a new complaint with the Commission.  Ms. Yamrick clearly stated she understood the Commission might lift the stay on Penelec’s ability to terminate service pending litigation if she and her husband failed to make those payments each month and on time.  

		Given Complainant’s unwillingness to prosecute the complaint, it is clearly a waste of time and energy for Complainant, Respondent and the Commission to proceed to litigate this proceeding.  Accordingly, Complainant’s request to withdraw will be granted.  

However, given Complainant’s behavior in this proceeding and the previous proceeding at C-2015-2481172, Complainant is precluded from re-filing a complaint with the same essential issues.  Each time Complainant has filed a complaint, she has forced Respondent’s staff and the Commission to exert extensive time and resources to prepare for an initial hearing.  Each time Complainant has withdrawn her complaint at the last moment before the hearing in a cavalier manner.  Accordingly, Complainant’s request to withdraw the complaint will be granted with prejudice.  Complainant may not file a complaint with the Commission contending she or her husband is entitled to a new payment agreement unless there is a substantial change in circumstances (66 Pa.C.S.A. § 1403).  

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 1501.

		2.	The Commission has the power, and the duty, to enforce the requirements of the Public Utility Code.

		3.	Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is on Complainant as the proponent of a Commission Order.

		4.	No litigable matter remains in this proceeding and it is in the public interest to grant Complainant’s request to withdraw her complaint, and to close the matter.  52 Pa.Code § 5.94(a).

ORDER



		THEREFORE,

		IT IS ORDERED:

		1.	That the request to withdraw the formal complaint filed in Nicholas Yamrick versus Pennsylvania Electric Company at Docket No. C-2015-2496168 is granted with prejudice.  

		2.	That the record at Docket No. C-2015-2496168 shall be marked closed.



Date:  October 29, 2015 						/s/				
							Katrina L. Dunderdale
							Administrative Law Judge
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