BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Core Communications, Inc.				:
							:
	v.						:		C-2011-2253750
							:		C-2011-2253787
Verizon Pennsylvania Inc. and			:
Verizon North, LLC					:
						
	

BRIEFING ORDER


Following extensive litigation, the history of which is outlined in numerous prior orders and decisions, the Commission On July 11, 2013, the Commission issued ALJ Colwell’s 2011Core v. Verizon Initial Decision, which granted the Amended Complaint, in part, and dismissed it, in part. 

As noted, supra, Exceptions to the 2011 Core v. Verizon Initial Decision were filed by Core and Verizon on August 16, 2013, and Replies to Exceptions were filed by Core and Verizon on September 16, 2013.

On June 16, 2014, Verizon submitted a letter (June 2014 Letter) in which it attached a decision by the  United States Court of Appeals for the Fourth Circuit as supplemental authority for this case.  See Coretel Virginia, LLC v. Verizon Virginia, LLC, et al, 752 F.3d 364 (4th Cir. 2014) (Coretel-Verizon VA Order).  In its June 2014 Letter Verizon alleged that this decision relates to the Parties’ Exceptions and Replies to Exceptions in the instant case.  

On June 25, 2014, Core submitted a response to Verizon’s June 2014 Letter.

On February 24, 2015, Core submitted a letter (February 2015 Letter) in which it attached a Declaratory Ruling released by the FCC, in which it clarified its Voice Over Internet Protocol (VoIP) Symmetry Rule.  See In the Matter of Connect America Fund-Developing a Unified Intercarrier Compensation Regime, WC Docket No. 10-90 (FCC, Rel. Feb 11, 2015), Declaratory Ruling, FCC 15-14, appeal pending, AT&T Corp. v. FCC, Case No. 1059, (DC Cir., filed March 18, 2015) (VoIP Symmetry Order).  In its February 2015 Letter Core alleged that this Declaratory Ruling relates to the Parties’ Exceptions and Replies to Exceptions in the instant case.

On February 26, 2015, Verizon submitted a response (Response) to Core’s February 2015 Letter.

On May 28, 2015, the Commission issued its May 2015 Order, which held the 2011 Core v. Verizon Initial Decision, and the Exceptions and Reply Exceptions filed thereto, in abeyance, and remanded this matter to the OALJ for the limited purpose of reviewing the VoIP Symmetry Order to determine its impact on the intercarrier compensation issues raised by the Parties.  The May 2015 Order instructed the OALJ to conduct further hearings, as deemed necessary, and to issue a Supplemental Initial Decision on Remand.

On June 2, 2015, Verizon filed its Petition seeking partial reconsideration of our May 2015 Order.

By Order entered on June 11, 2015, we granted Verizon’s Petition, pending review of and consideration on the merits.

On June 12, 2015, Core filed its Answer to Verizon’s Petition.

By Opinion and Order issued November 9, 2015, the Commission ordered:

1.	That the Joint Petition for Partial Reconsideration, filed by Verizon Pennsylvania LLC and Verizon North LLC on June 2, 2015, is denied consistent with this Opinion and Order.

2.	That the Motion for Consolidation, filed by Core Communications, Inc. on June 12, 2015, is denied, consistent with this Opinion and Order.

3.	That the limited remand contemplated in our Opinion and Order entered on May 28, 2015 at Docket Nos. C-2011-2253750 and C-2011-2253787 be completed by the Office of Administrative Law Judge with further evidentiary hearings, if necessary, and result in the issuance of a Supplemental Initial Decision on Remand within 60 days of the entry date of this Opinion and Order.

4.	That the Initial Decision of Administrative Law Judge Susan D. Colwell, issued on July 11, 2013 at Docket Nos. C-2011-2253750 and C-2011-2253787, and the associated Exceptions and Replies to Exceptions are held in abeyance during the limited remand proceeding described in Ordering Paragraph No. 3.

Opinion and Order of November 9, 2015.

		The exact nature of the remand is set forth in the May 28, 2015 Opinion and Order:
	It is evident from the ALJ’s ruling that this matter is a highly complex intercarrier compensation dispute in which the Parties have alleged numerous claims resulting in significant amounts of intercarrier compensation owed or credited.  This complexity is further compounded by developments that have occurred at the federal level subsequent to the issuance of the I.D.  We find that such developments may have an impact on the record evidence that the ALJ relied on to support her ruling in this matter.  As noted, supra, the FCC released its VoIP Symmetry Order on February 11, 2015, in which it clarified the VoIP Symmetry Rule it set forth in In the Matter of Connect America Fund, 26 FCC Rcd. 17663 (2011) (USF/ICC Transformation Order), aff’d, In re FCC 11-161, 753 F.3d 1015 (10th Cir. 2014), reh’g petitions denied, cert. denied, –  S.Ct. – (U.S. May 4, 2015) (14-901).  Specifically, the FCC clarified that its VoIP Symmetry Rule is technology and facilities neutral and does not mandate that an entity use a specific technology or its own facilities in order to charge for the services that it considers to be the equivalent of end office switching.  VoIP Symmetry Order at ¶¶ 1-3.  

	In its February 2015 Letter, referenced above, Core contends that the VoIP Symmetry Order lends support to its argument relative to the unpaid switched access bills it rendered, and continues to render, to Verizon.  On the other hand, Verizon’s Response to Core’s February 2015 Letter counters that the FCC’s ruling does nothing to alter, but instead confirms the ALJ’s ruling in the matter before us.  In a similar fashion, Verizon, in its June 2014 Letter, asserts that the Fourth Circuit’s Coretel-Verizon VA Order examines a dispute with issues that are similar to those in the matter before us.  Therefore, Verizon argues that the Coretel-Verizon VA Order supports certain of its Replies to Core’s Exceptions in the instant case.  Core’s Response to Verizon’s June 2014 Letter refutes Verizon’s arguments.

	As explained above, the issues involved in this case are governed by the existing ICAs as well as state and federal law.  Additionally, the subsequent rulings issued at the federal level may impact the initial findings and ALJ recommendation in this proceeding.  In review of the record as developed thus far, we find that it is unclear whether either party has met its burden of proof with regard to the amount of traffic for the claimed backbilling as well as the appropriate compensation.  In light of the changed circumstances, we are of the opinion that a limited remand of this proceeding is necessary so that FCC’s VoIP Symmetry Order, at a minimum, may be reviewed to determine its impact on the intercarrier compensation issues in the matter before us and subsequently addressed in a Supplemental Initial Decision on Remand.  Once the OALJ concludes the limited remand, we will consider all of the outstanding issues pending in this proceeding in light of these more recent developments as ripe for disposition. 

	We further note that in the event that the Parties wish to expand the scope of this limited remand, an appropriate request must be made to the OALJ in an expedited manner.  Thus, the ALJ’s Initial Decision and the associated Exceptions and Replies to Exceptions are held in abeyance until the Commission can consider the subsequent record evidence, pleadings, and the Initial Decision in this limited remand.  Notwithstanding the above, we also remind the Parties that the provisions for dispute resolution in the existing ICAs may be utilized for good faith negotiations.  
Opinion and Order of May 28, 2015.

		Please note here that the sixty day deadline for the issuance of the recommended decision on remand precludes any expansion of the scope of this case.  The parties are directed to file briefs, with the subject matter limited to the following Commission directive:
		
3.	That the proceeding be remanded to the Office of Administrative Law Judge for further deliberation on the Federal Communications Commission’s February 11, 2015 Declaratory Ruling in In the Matter of Connect America Fund Developing a Unified Intercarrier Compensation Regime, WC Docket No. 10-90 and CC Docket No. 01-92, appeal pending, AT&T Corp. v. FCC, Case No. 15-1059, (DC Cir., filed March 18, 2015), consistent with this Opinion and Order.  
Opinion and Order of May 28, 2015.

		As the direction is to evaluate a development which is entirely legal in nature and involves no additional facts, there is no need for an evidentiary hearing.  I note that any appropriate legal authority may be cited, and either attaching a copy of the cited cases or working together to create a single reference document that contains all cited by both parties, due with the Reply Briefs, is encouraged.  Accordingly, the parties are directed as follows:

		1.	On or before Friday, November 20, 2015, the parties shall file a Main Brief regarding whether either party has met its burden of proof with regard to the amount of traffic for the claimed backbilling as well as the appropriate compensation, in light of the FCC’s VoIP Symmetry Order.

		2.	That on or before Monday, November 30, 2015, each party may file a Reply Brief, whose subject matter is limited to those issues raised in the other party's Main Brief.

		3.	That a copy of the FCC ruling shall be included with the Main Brief.

		4.	That no extensions shall be entertained.


Dated:	November 9, 2015				_________________________________
							Susan D. Colwell
							Administrative law judge
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