BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Hector Portillo						:
							: 
	v.						:		C-2014-2454108
							:
Washington Gas Energy Services			:



INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge


		This Initial Decision dismisses a Complaint filed by Hector Portillo (Complainant) against Washington Gas Energy Services (Washington or Company).  The Complaint alleged that an agent of Washington had misrepresented himself as affiliated with Metropolitan Edison Company (Met Ed), switched Complainant’s electric and natural gas service without Complainant’s knowledge, and that Washington then mis-billed Complainant.  At hearing, Complainant did not establish that Washington violated the Public Utility Code (Code) or the rules and regulations of the Commission. 

HISTORY OF THE PROCEEDING

		This case originated as a Complaint filed on October 27, 2014, by Complainant against Washington.  That Complaint alleged that an agent of Washington had misrepresented himself as an employee of Met Ed, and that Washington had mis-billed Complainant.  

		On November 20, 2014, the Secretary of the Commission served the Complaint on Washington.

		On December 10, 2014, Washington filed an Answer and New Matter to the Complaint, denying the allegations set forth therein.

		On April 29, 2015, a hearing notice was issued setting June 3, 2015, as the date for a telephonic hearing in this case.

		On May 1, 2015, I issued a standard form pre-hearing Order which was served on both parties.  

		On June 3, 2015, a telephonic hearing originated from the Commission’s Office at 400 North Street, Harrisburg, Pennsylvania.  Counsel for Washington, Michael A. Gruin, Esquire, was present as was the Complainant who appeared and testified on his own behalf.  Washington presented two witnesses: Jacqueline Lauer, a Customer Care Analyst employed by Washington, and Richard Allison, Manager of Mass Market Sales.  Washington presented ten exhibits that were received into the record: Exhibit 1, a promotional flyer; Exhibit 2, a CD-Rom containing third-party call verification recordings; Exhibit 3, Copies of welcome letters sent to Complainant; Exhibit 4, copies of Washington’s electricity and natural gas disclosure statements; Exhibit 5, a summary of a determination by the Commission’s Bureau of Consumer Services (BCS) in Case No. 3219458; Exhibit 6, summaries of Washington’s electricity and natural gas charges to Complainant; Exhibit 7, a template of a Washington Gas Energy Service agent badge; Exhibit 8, a copy of the natural gas disclosure statement provided for door-to-door sales; Exhibit 9, a copy of the electricity disclosure statement provided for door-to-door sales; and Exhibit 10, a transcript of the third-party call verification recording.[footnoteRef:1]   [1:  	This exhibit was provided post-hearing by Washington, without objection from Complainant.] 


On June 15, 2015, the record closed when the court reporter filed the transcript of the hearing of June 3, 2015 with the Secretary of the Commission.  The record in this case consists of the seventy two page transcript of the hearing and Washington’s Exhibits 1-10.  

		This case is now ready for decision.

FINDINGS OF FACT

		1.	Hector M. Portillo, the Complainant in this case, received electric and natural gas supply service at 1429 Liggett Avenue, Reading, Pennsylvania from Washington Gas Energy Service during the period of the Complaint.

		2.	Washington Gas Energy Service, the Respondent, is a Commission jurisdictional natural gas supplier (NGS) and electric generation supplier (EGS).

		3.	Complainant alleged that an agent of Washington misrepresented himself as an employee of Metropolitan Edison Company and persuaded Complainant to execute paperwork for a discounted rate from Met Ed.  Tr. 6-9.

		4.	Complainant alleged that he was switched from his prior NGS, UGI Utilities, Inc. (UGI), to Washington without his knowledge.  Tr. at 12.

		5.	Complainant alleged that he had been mis-billed in December, 2014, and January, 2015 for his natural gas supply and was improperly assessed a $200 cancellation fee by Washington when he cancelled his contract.  Tr. at 9-10, 12.

		6.	Complainant was enrolled with Washington for a one year term by a door-to-door sales representative of Washington.  Tr. 19.

		7.	Complainant enrolled with Washington on September 21, 2013, for fixed rate service for both electricity and natural gas service.  Tr. 20, 60.

		8.	Washington has contracted with a third-party verification provider (TPV), Sales Verification, that is contacted by the salesperson after a sale, but while the customer is present. Tr. 21-22.

		9.	The salesperson provides the TPV with the customer’s account information as well as the terms of the plan agreed to.  Tr. 22.

		10.	The customer is then put on the phone with the TPV and confirms his understanding of the enrollment and terms.  Tr. 22.

		11.	After the salesperson leaves the premises, the TPV later calls the customer and confirms that the customer wants to enroll, confirms the terms and rescission period, and re-confirms the customer’s decision to enroll.  Tr. 22.

		12.	The CD-Rom played at the hearing established that Complainant was advised of and acknowledged his switch to Washington as his electric and natural gas provider, the terms thereof, and that this was reconfirmed by the TPV outside of the presence of the salesperson.  Tr. 24-32; Exhibits 2, 10. 

		13.	Washington provides a pre-enrollment letter for each account within three days of the enrollment date that provides details of contract terms and cancellation fees.  Tr. 34.

		14.	Once an enrollment is accepted by the customer’s utility provider, a confirmation letter with a contract start and end date, confirming the rate and the program enrolled in, is sent to the customer.  Tr. at 34; Exhibits 3, 4.

		15.	The pre-enrollment letter and confirmation letter sent to Complainant by Washington were not returned by the United States Postal Service.  Tr. 36.

		16.	Complainant was a customer of Washington from November 6, 2013 to February 7, 2014, for natural gas supply service, and from October 29, 2013 through April 25, 2014 for electricity supply service.  Tr. 37.

		17.	Washington was informed by Met Ed on December 31, 2013 that Complainant had cancelled his natural gas supply service.  Tr. 37.

		18.	Complainant was contacted by Washington and reminded of the early cancellation fee, but Washington waived that fee.  Tr. 37.

		19.	Washington was again informed by Complainant on April 7, 2014 that he wished to cancel his electricity supply service.  Tr. 38.

		20.	Complainant was advised of the early cancellation fee associated with the account, but Washington waived that fee.  Tr. 38.

		21.	In April, 2014, Complainant contacted Washington about the amount of his electric bill and questioned whether his meter had been properly read. Tr. 42-43.

		22.	Met Ed reads the Complainant’s electric meter.  Tr. 47.

		23.	Complainant heats his residence with electric heat.  Tr. 48.

		24.	Washington’s sales representatives go through a training program that includes the requirement of proper identification and adherence to a code of conduct.  Tr. 51.

[bookmark: _GoBack]		25.	The Washington sales representative identification badge states clearly that the wearer is not a utility employee in two places, and identifies the wearer, by name, as an authorized field agent for Washington Gas Energy Services.  Exhibit 7.


DISCUSSION

		In this proceeding, Complainant bears the burden of proving that he is entitled to relief.  66 Pa.C.S. § 332(a).  

		To satisfy this burden, the Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm'n, 578 A.2d 600 (Pa.Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Comm'w., PA Pub. Util. Comm'n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. PA Pub. Util. Comm'n, 623 A.2d 6 (Pa.Cmwlth. 1993), 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Pub. Util. Comm'n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).

		In sum, Complainant alleges that he was “slammed” by Washington; that is, that Complainant’s electric and natural gas service accounts were transferred to Washington without Complainant’s knowledge or permission.  At hearing, Complainant failed to prove this.  Washington, on the other hand, produced clear evidence that Complainant was aware of the switch and the rates, terms and conditions associated with the switch.  Findings of Fact 14, 17, 27.  

		The most compelling evidence that Complainant was aware of the switch and the rates, terms and conditions associated with the switch was the taped conversation of Complainant with the Third Party Verifier.  The CD-Rom played at the hearing established that Complainant was advised of and acknowledged his switch to Washington as his electric and natural gas provider, the terms thereof, and that this was reconfirmed by the TPV outside of the presence of the salesperson. Finding of Fact 14.  Complainant attempted to call that evidence into question by claiming that the TPV was a “Chinese girl,” whereas the recording played at hearing was of a TPV without an accent.  Tr. 44; Exhibit 2.  Perhaps, as one of Washington’s witnesses speculated, Complainant was recollecting a sales call from a different provider.  Tr. 55.  In any event, there is no basis to question the authenticity of the recording played at the hearing.

		Complainant also questioned the accuracy of his electric meter reading.  However, it is Met Ed, not Washington that reads the meter.  Finding of Fact 24.  Complainant did not allege a “fast meter.”  Complainant heats his home with electric heat.  Finding of Fact 25.  The billing period in question occurred during that period of time when the “polar vortex” had the region in the grip of successive cold waves.  Even with a fixed rate contract, it is not unreasonable to conclude that a home heated with electric heat would have significantly higher bills at this time than during an average winter.

		Because Complainant has not met his burden of showing that Washington is responsible or accountable for the problem described in the Complaint, the Complaint must be dismissed.  

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa.C.S. §§ 701, 1501.

		2.	The due process rights of Complainant have been fully protected in this proceeding.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa.Code § 5.245(a).

		3.	A preponderance of the evidence is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case. Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).

		4.	Pursuant to 66 Pa. C.S. § 332(a), the burden of proof in this proceeding is on the Complainant.

		5.	The Complainant has not met his burden of proving that he is entitled to relief.  66 Pa. C.S. §§ 332(a).  

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint of Hector M. Portillo against Washington Gas Energy Services at Docket No. C-2014-2454108 is dismissed.

		2.	That the docket in this case is closed.


Date:  November 3, 2015					/s/			
							Dennis J. Buckley
							Administrative Law Judge
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