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INTRODUCTION


		A customer filed a formal complaint against his natural gas company wherein he alleged that the company improperly transferred a balance from a prior account under his mother’s name to his account when he established service in his name at the same residence.  The customer is also seeking a payment arrangement for the portion of the total outstanding balance on his account for which he is found responsible.  This Initial Decision (ID) denies the portion of the complaint that alleges an improper balance transfer, since the Complainant lived at the address during the time the balance under his mother’s name accrued.    The ID also establishes a payment arrangement for the portion of the Complainant’s balance that does not constitute Customer Responsibility Program (CRP) arrears.    

HISTORY OF THE PROCEEDING


		On April 17, 2015, Frederick Smith (Mr. Smith or Complainant) filed a formal complaint against Philadelphia Gas Works (PGW or Respondent), at Docket No. C-2015-2477788, alleging that PGW improperly required that the outstanding balance from a prior account under his mother’s name be transferred to the Complainant’s account as a precondition to the establishment of new service under the Complainant’s name at the same address.  Mr. Smith also requested that the Commission establish an affordable payment agreement for the portion of his current outstanding balance for which he is found responsible.  

		On May 11, 2015, PGW filed its answer to the complaint.  In its answer, PGW averred that the transfer of the Complainant’s mother’s balance to his new account was proper.  
    
		On June 23, 2015, a Telephonic Hearing Notice was issued which scheduled an initial telephonic hearing for July 22, 2015, and assigned the matter to me.  A prehearing order was issued on June 29, 2015, which set forth certain procedural requirements for the hearing.

		The telephonic hearing was held as scheduled on July 22, 2015.  Complainant appeared and represented himself.  One additional witness testified on behalf of the Complainant.  Respondent was represented by Laureto Farinas, Esq., who presented the testimony of Patricia Bernard.  PGW’s witness sponsored PGW Exhibit Nos. 1 through 5.

		The Complainant acknowledged during the hearing receiving PGW Exhibit Nos. 1-3 prior to the hearing, but stated that he did not receive PGW Exhibit Nos. 4 and 5.  PGW Exhibit Nos. 1-3 were admitted into the record during the hearing.  By Order dated July 22, 2015, I directed PGW to transmit, via both electronic and first class mail, PGW Exhibit Nos. 4 and 5 to the Complainant by the close of business on that day.  I also directed the Complainant to raise any objections he may have to the two exhibits in writing on or before July 29, 2015.  As of August 4, 2015, I had not received notice of any objections from the Complainant.  Accordingly, by Order dated August 4, 2015, I admitted PGW Exhibit Nos. 4 and 5 into evidence.   

		A transcript of 81 pages was generated and the record was closed on August 20, 2015, upon my receipt of the transcript.

		The proceeding is now ready for disposition.

FINDINGS OF FACT

1. Complainant is Frederick Smith.

2. Mr. Smith resides at 1548 South 55th Street, Philadelphia, PA  19143.  Tr. 10.

3.	Respondent is Philadelphia Gas Works, a jurisdictional public utility providing residential natural gas distribution service in the Commonwealth of Pennsylvania.

4.	On October 5, 2012, natural gas service to the 1548 South 55th Street address was established in the name of the Complainant, Frederick Smith.  Tr. 13, 41; PGW Exhibit No. 1.

5.	Prior to the service being provided to the home under the Complainant’s name, service was provided under his mother’s name, Margaret Thomas.  Tr. 11.

6.	Ms. Thomas moved out of the 55th Street residence to her current residence in 2008.  Tr. 26.

7.	The Complainant moved into the 55th Street address permanently in 2008, when his mother moved out.  Tr. 13, 77.

8.	The Complainant’s mother lived at the 55th Street address since 1986.  Tr. 27.

9.	The Complainant lived at the 55th Street residence off and on with his mother prior to the time he moved there permanently in 2008.  Tr. 25, 27, 29.

10.	Prior to the time the service was put into the Complainant’s name in 2012, he often helped pay the PGW bills for the service provided to the 55th Street residence while the service was in his mother’s name.  Tr. 25, 27-28, 76-77.

11.	  Upon establishing new service in his name at the 55th Street address, the Complainant was aware that his mother’s balance would be transferred to his new account.  Tr. 42; PGW Exhibit No. 1.

12.	The balance from the mother’s account that was transferred to the Complainant’s account in October of 2012 was $4,706.24.  Tr. 42; PGW Exhibit No. 4.

13.	PGW Exhibit No. 1 is labelled “Contacts for Account” and contains a record of the various activities on the Complainant’s account from the time it was established in October of 2012.  Tr. 37.

14.	PGW Exhibit No. 2 is a copy of the section of PGW’s tariff that addresses procedures for the discontinuance of service.  Tr. 37.

15.	PGW Exhibit No. 3 is labelled “Specific Service Agreement Statement of Account” and contains a month by month description of billing and payment activity on the Complainant’s account since October of 2012.  Tr. 38.

16.	PGW Exhibit No. 4 is a Specific Service Agreement Statement of Account that contains a description of transactions associated with the transfer of the balance from the mother’s account to the Complainant’s account.  Tr. 63.

17.	PGW Exhibit No. 5 is a print out of the decision of the Commission’s Bureau of Consumer Services (BCS) on the Complainant’s informal complaint issued in February of 2015.  Tr. 38.  The BCS Case No. is 3255479.  

18.	The BCS issued its decision on February 6, 2015.  It dismissed the informal complaint under 66 Pa.C.S. §1405(c), finding that the balance at issue included CRP arrears, which may not be the subject of a Commission ordered payment arrangement.  PGW Exhibit No. 5. 

		19.	The BCS did not order a payment arrangement as part of its decision in the Complainant’s informal complaint at BCS Case No. 3255479.  PGW Exhibit No. 5.  

		20.	Upon establishing new service in his name at the 55th Street address, the Complainant was enrolled in PGW’s CRP.  Tr. 52-53.

		21.	Customers who are enrolled in PGW’s CRP pay a monthly fee toward their service based on their income, rather than on their natural gas usage.  Tr. 54.

		22.	The Complainant’s monthly CRP payment was $141.77, plus an additional $5.00 toward the arrearage.  Tr. 55.

		23.	The Complainant was enrolled in the CRP from October of 2012 through November of 2013.  Tr. 55; PGW Exhibit No. 3.

		24.	The Complainant made only three payments between October of 2012 and November of 2013.  Tr. 55; PGW Exhibit No. 3.

		25.	The Complainant was removed from the CRP in November of 2013 and, beginning with his December 2013 invoice, he was billed based on his actual usage, rather than his income as was the case while under the CRP.  Tr. 56-57; PGW Exhibit No. 3.

		26.	The total outstanding balance on the Complainant’s account is $10,929.95.  Tr. 59.

		27.	The balance on Mr. Smith’s account at the time he was removed from the CRP in November of 2013 was $3,120.99.  This balance reflects the three payments made between October of 2012 and November of 2013.  

28.	The $3,120.99 balance does not include the amount transferred from his mother’s account.  PGW Exhibit No. 1.

		29.	The Complainant’s current monthly income is $925.00.  Tr. 14.  

		30.	The Complainant is not contesting the amount of either his mother’s or his bills with PGW.  He is seeking a payment arrangement he can afford.  Tr. 79.       
	 	 
DISCUSSION

		Complainant argues that PGW improperly forced him to accept the transfer of the balance from his mother’s account as a condition of establishing new service in his name at the same address.  In addition, he seeks a payment arrangement for the portion of the total balance for which he is found responsible. 

The Complainant carries the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth.1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth.1982); Edan Transportation Corp. v. PA Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth.1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Pub. Util.  Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa.Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth.1984).

		The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.

Transfer of Mother’s Balance

		The Commission’s regulations address the circumstances under which a public utility may require an applicant for new service to accept the transfer of a prior balance at the same service location as a condition for establishing the new service.  52 Pa.Code §56.191(d) provides:

	Payment of outstanding balance at premises as a condition to restore service.  A public utility may require the payment of any outstanding balance or portion of an outstanding balance if the applicant or customer resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant or customer resided there, not exceeding 4 years prior to the date of requesting that service be restored.

		Here, the record evidence is clear that the Complainant lived permanently at the 55th Street address and benefitted from the service since 2008, even though the service was still in his mother’s name until 2012.  Mr. Smith initially testified that he thought he moved into the residence two years before he put the service in his name in 2012.  Tr. 13.  Subsequently, on cross examination, he acknowledged that he moved into the residence in 2008, after his mother had moved out.  Tr. 77.  This is consistent with the testimony of the Complainant’s mother, Margaret Thomas, who testified that she moved out of the 55th Street address to her current address in 2008.  She further testified that, before the Complainant moved into the residence permanently in 2008, he resided off and on at the 55th Street address since 1986 and helped pay for the service when he could during that time.  Tr. 25, 27-29.  

Neither the Complainant nor his mother offered any evidence that refutes or counters the evidence demonstrating that the Complainant resided at the 55th Street address during the time the outstanding balance from the mother’s account accrued since 2008.  PGW was in compliance with the Commission’s regulations when it transferred the mother’s account balance to the Complainant’s newly-established account.  Accordingly, the allegation in the complaint on this issue is dismissed.

Request For Payment Arrangement    

		The Commission’s authority with respect to investigating payment disputes and establishing payment arrangements is governed by Chapter 14 of the Public Utility Code. 66 Pa. C.S. § 1401, et seq.  With respect to payment arrangements, Chapter 14 provides, in relevant part, as follows:

§ 1405.  Payment Arrangements.

(a) General rule. – The Commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

(b) Length of payment arrangements. – The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

. . .

(c) Customer assistance programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.

(d) Number of payment arrangements. – Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on the previous payment arrangement established by a commission order or decision.  A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer.

66 Pa.C.S. §1405.

	By way of summary, and as relevant here, the Commission may order a payment arrangement for the payment of an outstanding balance whereby the payments are spread over a period of time, depending on the customer’s income.  Where the customer’s income is at or below 150% of the Federal poverty level, the Commission may order a payment arrangement spread over a five year period of time.  Additionally, absent a change in income for the customer, the Commission is authorized to establish only one payment arrangement for a given balance.  Further, Section 1405 prohibits the Commission from establishing payment arrangements for outstanding balances that accrued during the time a customer was enrolled in a utility’s customer assistance program.  CAP arrearages may not be the subject of payment arrangements ordered by the Commission.  66 Pa.C.S. §1405(c). 

		The Complainant registered one informal complaint with the Commission concerning his account that is at issue in this proceeding.  The BCS Case No. is 3255479.  PGW Exhibit No. 5.  In its decision, which was issued on February 10, 2015, the Commission dismissed the complaint on the basis that a portion of the balance was made up of CAP arrears, which, under 1405(c), may not be the subject of a Commission ordered payment arrangement.  PGW Exhibit No. 1, 5.  The Commission did not order a payment arrangement as part of its decision.  Since there is no record evidence of any other payment arrangements having been ordered by the Commission, the Commission is authorized to establish a payment arrangement in this proceeding for any eligible balance.      

		Here, the Complainant’s total outstanding balance at the time of the hearing was $10,929.95.  Tr. 59.  Of this total, $4,706.24 was transferred from the mother’s account to the Complainant’s new account when the new service was established in October of 2012.  Tr. 42, 64; PGW Exhibit No. 4.  The Complainant was made aware of the balance transfer at the time his account was established.  PGW Exhibit No. 1.  There is no evidence in the record indicating that the mother’s balance accrued while the account was enrolled in PGW’s CRP.  Accordingly, this portion of the total balance of $10,929.95 at issue here does not constitute a CAP arrearage and, therefore, may be included in a Commission ordered payment arrangement. 

		Upon initiation of new service in the Complainant’s name in October of 2012, the account was enrolled in PGW’s CRP.  Tr. 52-53.  The Complainant’s account remained in the CRP until November of 2013, when the Complainant was dropped from the plan due to non-payment.  PGW Exhibit No. 3.  As noted above, any account balance that accrued during the time the account was under a CRP may not be included in a Commission ordered payment arrangement.  66 Pa.C.S. §1405(c).  Therefore, the portion of the Complainant’s total account balance of $10,929.95 that accrued between October of 2012 and November of 2013 may not be included in the payment arrangement established here.  In order to assure accuracy, PGW is directed to calculate the precise CRP arrearage that accrued on the Complainant’s account from the time service was established in his name in October of 2012 until the date the account was removed from the CRP in November of 2013 and to subtract this amount from the total balance of $10,929.95.            

		The remaining balance on the Complainant’s account, which accrued after the time the CRP ended in November of 2013, is also eligible to be included in a payment arrangement, since it was not the subject of a prior Commission ordered payment arrangement and is not made up of CRP arrears.  Again, in order to assure accuracy, PGW is directed to calculate this portion of the total balance.  This amount will be combined with the balance that was transferred from the mother’s account and will be the subject of the payment arrangement ordered herein.

		The Complainant testified that he has a current income of $925 per month.  Tr. 14.  This calculates to an annual income of $11,100.00.  This annual income is below 150% of the federal poverty guidelines.  Accordingly, under 66 Pa.Code §1405(b)(1), the Complainant is eligible for a payment arrangement whereby the eligible balance may be amortized over a period of five (5) years, or sixty (60) months.  This means that he would have to pay his current bill plus 1/60th of the non-CRP arrearage each month for five years to pay off his present non-CRP arrearage.

		By way of summary, PGW is directed to calculate the precise CRP arrearage that accrued on the account from the time service was established in the Complainant’s name in October of 2012 until the time the account was removed from the CRP in November of 2013.  The Complainant is responsible for payment of this total and it may not be included as part of a payment arrangement.  PGW will also calculate the total account balance that accrued on the account after the account was removed from PGW’s CRP.  This amount, plus the balance that was transferred to the Complainant’s account from his mother’s account, will be the subject of a payment arrangement whereby the Complainant will be required to pay his current charges plus an amount equal to 1/60th of the total outstanding balance each month.  

		I note here that PGW described during the hearing two options available to the Complainant for payment of the outstanding balance on the account.  The first was for the Complainant to re-enroll in the CRP by making an initial payment of $3,642.33 and presenting proof of his income to PGW.  His monthly payments would again be based on his income, rather than on his actual usage.  The second option was to enter into a standard payment arrangement whereby the Complainant would make an initial upfront payment of $2,308.23, then pay his budget amount each month plus an additional $146.00 toward the outstanding balance for 60 months.  Tr. 66-68.  I encourage PGW to continue to work with the Complainant to establish a mutually acceptable arrangement for the payment of the outstanding charges on the account, in which case the parties may file a Certificate of Satisfaction.  The payment arrangement described above, however, is the arrangement that will be ordered by the Commission provided no other arrangement is established by the parties.  

		The Complainant is cautioned that failure to make a payment under the arrangement ordered herein could result in the Company seeking payment of the entire amount, and that the Commission is barred by law from establishing another payment arrangement, absent a legally recognized change in circumstances.             
	  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2.	The Complainant has the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth.1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

3.	Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth.1982); Edan Transportation Corp. v. PA Pub. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth.1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa.Super.1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth.1984).

		4.	The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.

5. A public utility may require the payment of any outstanding balance or portion of an outstanding balance if the applicant or customer resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant or customer resided there, for a period of time not exceeding 4 years from the date of the request.  52 Pa.Code §56.191.  

6. 	The Commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The Commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.  66 Pa.C.S. §1405(a).

7. The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the Commission and is entered into by a public utility and a customer shall not extend beyond five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.  66 Pa.C.S. §1405(b)(1).

8. Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the Commission. 66 Pa.C.S. §1405(c).    

9. Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on the previous payment arrangement established by a Commission order or decision.  A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer.   66 Pa.C.S. §1405(d). 





ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint filed in the matter of Frederick Smith v. Philadelphia Gas Works, Docket No. C-2015-2477788 is denied insofar as it seeks a finding that the transfer of the Complainant’s mother’s balance to his account was improper or illegal.  

		2.	That the Complaint filed in the matter of Frederick Smith v. Philadelphia Gas Works, Docket No. C-2015-2477788 is granted insofar as it seeks the establishment of a Commission-ordered payment agreement for the account’s non-CRP arrears. 

3. That within 30 days of a final Commission Order in this proceeding, PGW shall establish the exact terms of a payment arrangement by calculating and subtracting the amount that accrued when Frederick Smith was charged rates under the customer responsibility program from the total arrearage to determine the amount subject to a payment arrangement, and then divide this amount by 60. 

		4.	That beginning with the first bill issued after the entry of the final Commission Order in this case, Philadelphia Gas Works shall bill Frederick Smith for his normal monthly usage plus 1/60 of the total non-CRP arrearage until the arrearage is paid off.

		5.	That the Secretary mark this docket closed.


Dated:	November 3, 2015				___/s/___________________________
							Steven K. Haas
							Administrative Law Judge	
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