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ORDER
BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for disposition is the Petition of Johnstown Regional Energy, LLC (JRE) for amendment of the Commission’s Order entered December 18, 2014, to include the conditions and limitations of the March 20, 2015 letter received from the U.S. Department of Transportation –  Pipeline and Hazardous Materials Safety Administration (PHMSA or Administration).  By this Petition filed on October 22, 2015 (Petition for Amendment), JRE requests that the Commission:  (1) amend its December 18, 2014 Order so as to include the conditions and limitations of the March 20, 2015 letter received from PHMSA (PHMSA Letter); (2) issue a final order granting a waiver of applicable PHMSA regulations, subject to the specific terms and conditions set forth in the Commission’s December 18, 2014 Order (2014 Order) and JRE’s Petition for Waiver, Attachment J (as amended); and (3) do so by a notational vote.  On October 26, 2015, JRE filed a revised copy of Exhibit 1 to Attachment J (Exhibit 1) to correct a numbering error found in its original filing.  JRE states that the grant by the Commission of the requested relief will permit the pipelines addressed in the 2014 Order (including the Raeger, Shade, and Southern Alleghenies Pipelines) to continue to operate and provide economic and environmental benefits to the Commonwealth.  JRE also comments that the Final Requested Waiver will result in equal or greater safety than the existing requirements.
In light of the facts asserted in JRE’s request, we will grant the Petition for Amendment under the terms and conditions of this Order and spelled out in Attachment J and Exhibit 1 to the Petition for Amendment.  However, the Petition for Amendment will proceed through a regularly scheduled public meeting, not through notational voting.
BACKGROUND

Johnstown Regional Energy, LLC (JRE) is a pipeline operator registered with the Commission under the Gas and Hazardous Liquid Pipeline Act, 58 P.S. §§ 801.101 et. seq. (Act 127) at Docket No. A-2012-2293768.  JRE owns and operates three high Btu landfill gas-to-methane projects in Pennsylvania; it has operated since 2007 and has ten full-time employees in the Johnstown area.  According to its November 20, 2014 Petition (Petition for Waiver), JRE extracts raw landfill gas, cleans it in advanced technology processing plants, and sells the gas into the pipelines of Peoples and EQT (collectively, Peoples).  Processed LFG is transported by three separate pipelines, each operated by JRE, to Peoples’ pipeline system.

The combined mileage of the three JRE operated pipelines is approximately 14.5 miles.  Of that mileage, 8.8 miles consist of Fiberspar composite piping; the remaining mileage of the pipelines is steel segments.  JRE also states that there are no businesses or High Consequence Areas within the potential impact radius of these three pipelines.

In 2013, following a Commission inspection of JRE’s pipelines, it was determined that the classification of these pipelines needed to be changed from “Gathering” to “Transmission.”  This reclassification made JRE’s request for waiver necessary for the Fiberspar segments of its pipelines because different PHMSA regulations apply to Transmission lines.  Initially, JRE sought a “special permit” from PHMSA to permit the continued use of the reclassified Fiberspar pipeline; however, PHMSA determined that the Commission must issue the waiver in the first instance because JRE’s pipelines are wholly intrastate.

Therefore, JRE filed its Petition for Waiver with the Commission which was granted under the terms and conditions contained in the 2014 Order.  Consistent with federal law, the 2014 Order was also conditioned upon technical review and affirmance by PHMSA.  On January 20, 2015, PHMSA received the Commission’s request to review the State Waiver granted in the 2014 Order to JRE for variance from certain federal regulations contained in 49 C.F.R. § 192.  On March 20, 2015, once PHMSA completed its technical review, the Administration issued the PHMSA Letter stating it and had no objections to the State Waiver granted in the 2014 Order, provided that certain specified conditions and limitations were met.

If the Commission includes the specified conditions and limitations in its grant of Final Requested Waiver and posts the waiver to its website, then it will not have to submit the Final Requested Waiver for additional PHMSA review.  Still, PHMSA requested in its Letter that the Commission forward a copy of the Final Requested Waiver Order to PHMSA within thirty (30) days of the Commission’s approval.

DISCUSSION

Minimum pipeline standards are established by the federal government under the U.S. Code of Federal Regulations (CFR), at 49 C.F.R. §§ 190-199 (Pipeline Safety Regulations).  On December 22, 2011, Governor Corbett signed Act 127, which became effective on February 20, 2012.  Act 127 mandates compliance with the “Federal pipeline safety laws,”
 and also extends jurisdiction to the Commission to implement and enforce certain federal standards set forth in Title 49 of the CFR.  58 P.S. §§ 801.302; 801.501.  

The specific federal regulations that JRE sought to have waived in its Petition for Waiver provide detailed criteria regarding the design and usage of plastic pipe.  See 49 C.F.R. § 192.

In its 2014 Order, the Commission granted JRE’s Petition for Waiver of 49 C.F.R. Part 192 conditioned only on affirmance by PHMSA.  However, in the PHMSA Letter, the Administration instructed the Commission to limit the Final Requested Waiver to the following sections of the Pipeline Safety Regulations:  

(a) Section 192.53(c); 

(b) Section 192.121; 

(c) Section 192.123; and 

(d) Section 192.619(a).

Therefore, the Commission will amend the directive of its 2014 Order to limit the Final Requested Waiver to the sections of the Pipeline Safety Regulations listed directly above.  JRE is required to comply with the remaining provisions of 49 C.F.R. Part 192.

The PHMSA Letter also sets out conditions related to the following areas with which JRE must comply:  (1) class locations, high consequence areas, and general design requirements; (2) materials and testing requirements; (3) pipe-inspection for damage; (4) corrosion control; (5) pressure and temperature control and motoring; (6) operations;
(7)  communication and records; (8) gas quality; (9) right-of-way management program; (10) annual reporting; and (11) certification.  In its revised Exhibit 1, JRE details the procedures it proposes for complying with the PHMSA Letter to allow JRE to continue using Fiberspar composite piping.  Each section of JRE’s Recommended Plan for Action corresponds numerically with the PHMSA Letter to ensure that JRE has addressed each of the Administration’s requirements.  See Exhibit 1 (attached).

Upon review of JRE’s proposed procedures and assurances to comply with PHMSA’s requirements, the Commission will incorporate, by reference, Attachment J and Exhibit 1 to its grant of JRE’s Petition for Amended Order.

Additionally, the PHMSA Letter provides the following two limitations to the State Waiver issued by the Commission in the 2014 Order:  (1) should JRE fail to comply with any of the specified conditions of this Final Requested Waiver, the Commission may revoke the waiver and require JRE to comply with sections 192.53(c), 192.121, 192.123, and 192.619(a) of the Pipeline Safety Regulations; and (2) the terms and conditions of any corrective action order, compliance order or other order applicable to a pipeline facility covered by this Final Requested Waiver will take precedence over the terms of this Final Requested Waiver.  The first of these limitations was included in the Commission’s 2014 Order.  The Commission also agrees to this latter limitation required by PHMSA.  Therefore, the Commission’s grant of Final Requested Waiver to JRE is constrained by the limitations explicitly stated by PHMSA.


As stated in the 2014 Order, waivers of the federal standards by a State agency are permitted under the following circumstances:  (1) when it is not practical for an operator to comply with a regulation of general applicability; and (2) when the State agency finds that the granting of such a waiver is not inconsistent with pipeline safety and is justified.
  In response to JRE’s Petition for Waiver, the Commission’s Gas Safety Division concluded that the operation of Fiberspar pipelines between the LFG Facilities and Peoples pipelines required a waiver of non-steel pipeline regulations and also determined that the Fiberspar segments of JRE’s pipelines could remain in service until the request for waiver was decided.  Upon granting the State Waiver in the 2014 Order, the Commission was then required to notify PHMSA that it granted this waiver and that such waiver was contingent on PHMSA affirmance as well as specific periodic testing and monitoring.  PHMSA could affirm the State Waiver granted in the 2014 Order explicitly, but also had the ability to condition such waiver on additional testing or other requirements.

Based on PHMSA’s review of the State Waiver granted in the 2014 Order and issuance of the PHMSA Letter, JRE filed the instant Petition for Amendment.  The Petition for Amendment sets forth clearly and concisely JRE’s interest, the relevant legal authority, the purpose of the petition, and the facts claimed to support amending the Commission’s 2014 Order.  52 Pa. Code § 5.43(a); see also 1 Pa. Code § 35.18.  JRE served copies of the petition on persons or parties it believed would be affected by the petition, including, the Commission, the Commission’s Bureau of Investigation and Enforcement (I&E), the Office of Consumer Advocate, and the Office of Small Business Advocate.  52 Pa. Code § 5.43(b).
As supporting documentation to satisfy PHMSA requirements and the Commission’s regulations, JRE submitted with its Petition for Amendment the following
items:  (1) the PHMSA Letter that poses no objections to the State Waiver granted in the 2014 Order, provided that certain additional conditions and limitations are met; (2) an amended Attachment J to be adopted as the final and complete set of terms, conditions and limitations applicable to the referenced Pipelines (including the Raeger, Shade, and Southern Alleghenies Pipelines); and (3) the revised Exhibit 1 that details the procedures that JRE proposes in order to comply with the requirements of the PHMSA Letter.

JRE’s Petition for Amendment also requests that any hearings be waived and that the Commission’s grant of Final Requested Waiver be adopted by a notational vote, to be announced, recorded and entered upon the minutes of an appropriate public meeting and posted on the PUC’s website.  JRE requests notational voting because the proceeding is uncontested and JRE has agreed to abide by all the specific conditions and limitations identified by the Commission and by PHMSA.  JRE contends that notational voting will:  (1) permit the incorporation of the important (but uncontested) limitations and conditions set forth in the PHMSA Letter into the Final Requested Waiver; and (2) expeditiously remove any uncertainty on the applicable conditions and limitations to the continued operation of the subject pipelines so that JRE can complete the compliance construction process as soon as possible.
Pennsylvania’s Administrative Code grants authority for State agencies to take official action by notational voting under certain, limited circumstances.  4 Pa. Code § 1.41(b).  Specifically, Section 1.43(c) provides that notational voting may be used upon a recommended written order prepared by the staff and circulated for approval to the members of the agency, but only to expedite decision making or to remove uncontested or noncontroversial matters from the agenda of public meetings in order to facilitate public deliberations of contested or significant items.  4 Pa. Code § 1.43(c)(1)-(2).  Pursuant to the Commission’s Procedures Manual Rule 105.D. (regarding notational voting), the Commission may utilize notational voting when necessitated by exigent circumstances to expedite decision making.  See PUC Procedures Manual Chapter 1, § 105(D).
JRE’s Petition for Amended Order does not meet the requirements for notational voting because exigent circumstances do not exist that require expedited decision making in this matter.  While this Final Requested Waiver is uncontested, it is not necessary to remove the matter from the agenda of a public meeting to facilitate public deliberations elsewhere.  As such, the Final Requested Waiver will be disposed of at public meeting.  Therefore, the Commission will deny JRE’s request to have this Order issued following notational vote by the Commission.
DISPOSITION
We find that granting JRE’s Petition for Amended Order under the terms and conditions of this Order, and in consultation with Attachment J to the Petition as well as Exhibit 1, is in the public interest.  JRE’s Fiberspar pipeline segments have proven reliable and have operated for several years without leaks or safety issues arising.  These pipelines do not require new or additional construction because they are part of completed and existing projects.  However, as exigent circumstances do not exist that would require disposition by notational voting, this Order will be placed on a public meeting agenda; THEREFORE,

IT IS ORDERED:
1.
That the Petition of Johnstown Regional Energy, LLC for Amendment of the December 18, 2014 Commission Order at the same docket, is granted in part and denied in part under the terms of this Order.

2.
That Attachment J to the Petition and the amended Exhibit 1 be adopted and appended to this Order as terms and conditions of the Final Requested Waiver.

3.
That this Order be sent, by registered or certified mail, to the U.S. Department of Transportation – Pipeline and Hazardous Materials Safety Administration within thirty (30) days in accordance with the March 20, 2015 PHMSA Letter.

4.
That the Final Requested  Waiver is limited to the Raeger, Shade, and Southern Alleghenies Pipelines in Cambria and Somerset Counties until the Fiberspar pipeline segments are retired or until the Commission exercises its authority under 66 Pa. C.S. § 501.

5.
That a copy of this Order be served on the Office of Consumer Advocate, the Office of Small Business Advocate, and the Commission’s Bureau of Investigation and Enforcement.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  November 19, 2015
ORDER ENTERED:  November 19, 2015
� The “Federal pipeline safety laws” are as follows:  (1) those provisions of 49 U.S.C. Ch. 601 (relating to safety; (2) the Hazardous Liquid Pipeline Safety Act of 1979; (3) the Pipeline Safety Improvement Act of 2002; and (4) the regulations promulgated under the acts.  See 58 P.S. § 801.102.


� See In re:  Application of Renewco-Meadow Branch, LLC For A Special Permit to Install Glass Reinforced Expoxy (Gre) Thermoset Pipe, Tennessee Regulatory Utility Commission Docket No. 10�00195, Order Approving Request for Waiver dated January 13, 2011; 2011 Tenn. PUC LEXIS 5, citing, Pipeline Hazardous Materials Safety Administration, Guidelines for States Participating in the Pipeline Safety Program, Chapter 3, Revised December 2007.
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