BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Robert Crump						:
							:
	v.						:		C-2015-2497434
							:
PECO Energy Company				:



ORDER
GRANTING MOTION FOR CONTINUANCE


		On July 29, 2015, Robert Crump filed with the Pennsylvania Public Utility Commission a formal Complaint against PECO Energy Company (Company or PECO), Docket Number C-2015-2497434.  In his Complaint, Mr. Crump requested permission to continue to use his analog meter and would not like an upgrade to his meter because he is concerned about how the new meter may adversely affect his health.  Mr. Crump attached various documents to his Complaint, including a letter from a medical provider that indicates that Mr. Crump has Wolf-Parkinson-White Syndrome.  

On August 20, 2015, PECO filed an Answer with New Matter to Mr. Crump’s Complaint.  In its Answer, PECO admitted or denied the various averments made by Mr. Crump in his Complaint.  In particular, PECO stated that the Company is required to install AMI, or “smart” meters, for its electric distribution customers subject to the requirements of Act 129.  PECO added that, as part of the deployment of smart meters, it is terminating service to customers who, after repeated requests, do not give the Company access to install the meter.  In its New Matter, which was accompanied by a Notice to Plead, PECO reiterated its position that it is required to deploy smart meters throughout its service territory and provided substantial legal history in support of its position.  PECO concluded that Mr. Crump’s Complaint should be dismissed.

Also on August 20, 2015, PECO filed a Preliminary Objection in response to Mr. Crump’s Complaint.  In its Preliminary Objection, which was also accompanied by a Notice to Plead, PECO argued that the Complaint is legally insufficient and should be dismissed because there are no genuine issues of fact and PECO is entitled to judgment as a matter of law with respect to all allegations.  PECO again reiterated its position that the Company is required to deploy smart meters throughout its service territory and stated that customers are not permitted to “opt out” of receiving a smart meter, as Mr. Crump requested.  PECO again concluded by requesting that the Commission dismiss the Complaint as a matter of law.

Mr. Crump filed neither an Answer to PECO’s Preliminary Objection nor to its New Matter.

		On September 30, 2015, an Order Denying Preliminary Objections was issued.  In the Order, it was determined that, in light of the Commission’s recent decision in Susan Kreider v. PECO Energy Co., Docket No. P-2009-2495064 (Opinion and Order entered September 3, 2015) (Kreider), it is not clear and free from doubt that Mr. Crump is not entitled to any relief under the circumstances as a matter of law or that dismissal of the complaint is clearly warranted by the record.  

		As a result, on October 2, 2015, the Commission issued a Telephone Hearing Notice scheduling an Initial Telephonic Hearing for this case for Friday, December 11, 2015 and assigning me as the Presiding Officer.  A Prehearing Order dated October 9, 2015 was issued setting forth various procedural rules that would govern the hearing.

		On November 6, 2015, however, PECO filed a Motion to Continue the December 11, 2015 Hearing and Stay the Proceedings.  In its Motion, PECO argued that the hearing should be continued because PECO filed a Petition for Reconsideration with the Commission in response to the Kreider Order, supra.  PECO argued that the outcome of the Petition for Reconsideration will affect the procedural disposition of Mr. Crump’s complaint and that the matter should be held in abeyance until the Commission rules on the Petition.  PECO added that a stay of Mr. Crump’s complaint until the Commission issues a final determination in Kreider will conserve administrative and party resources and further the interest of justice.  PECO concluded its motion by noting that granting a continuance and stay at this stage will not unduly delay, hinder or prejudice Mr. Crump because he does not currently have an AMI meter installed at his residence and, therefore, is not being affected in any way.

		Counsel for PECO indicated that Mr. Crump did not object to the motion.

PECO’s motion is ready for disposition.  For the reasons discussed below, it will be granted and the hearing scheduled for December 11, 2015 will be stayed pending disposition of PECO’s Petition for Reconsideration in Kreider, supra.

In this case, PECO has demonstrated good cause for a continuance.  The Petition for Reconsideration filed by PECO in Kreider will likely directly influence the outcome of Mr. Crump’s complaint since the averments are virtually identical.  PECO is correct that the Commission’s decision in Kreider appears to represent a significant departure from Commission precedent.  It is in the public interest to delay a hearing for Mr. Crump’s case while the Petition for Reconsideration in Kreider is pending because the outcome of the Petition for Reconsideration will likely impact the disposition of Mr. Crump’s complaint.  

PECO is advised, however, that there is no time constraint within which the Commission must act on its Petition for Reconsideration.  Due process requires that Mr. Crump’s complaint be heard in a timely manner, even if there is no immediate prejudice to Mr. Crump caused by any delay because he does not currently have an AMI meter installed at his residence.  The Commission discourages cases from languishing.  Therefore, PECO is directed to file a status update regarding any Commission action in Kreider every ninety (90) days from the date of this Order, or when the Commission acts on the Petition for Reconsideration, whichever is earlier.  To the extent Commission action on the Petition for Reconsideration is delayed, a determination will be made regarding whether it is appropriate to further continue the hearing in this case.

Finally, as noted above, PECO indicated that Mr. Crump does not object to the continuance; nor is he harmed by any continuance because he does not currently have an AMI meter installed at his property.

Therefore, as the Motion is in the public interest and unopposed it will be granted.  In the interim, the parties are reminded that the Commission strongly encourages settlement discussions. 52 Pa. Code §5.231(a).  The parties are also reminded that the presiding officer may participate in settlement discussions upon agreement of all parties.  52 Pa.Code § 5.223(c); see also, 52 Pa.Code § 5.231(c).  The parties are encouraged to use the additional time provided by the continuance to pursue such discussions.  If the parties reach an agreement on all issues, a formal hearing will not be necessary and there will be no need to schedule a hearing.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the Motion to Continue the December 11, 2015 Initial Telephonic Hearing and Stay the Proceedings filed by PECO Energy Company on November 6, 2015 at Docket Number C-2015-2497434 is hereby granted.

1. That the Initial Telephonic Hearing scheduled for this matter for December 11, 2015 is hereby cancelled.

1. That PECO Energy Company is directed to provide a status update no less than every ninety (90) days from the date of this Order regarding whether the Commission has taken any action on its Petition for Reconsideration filed at Docket No. P-2009-2495064, consistent with the above discussion.

1. That upon action of the Commission on the Petition for Reconsideration filed by PECO Energy Company at Docket No. P-2009-2495064, the complaint filed by Robert Crump in this proceeding will be scheduled for a hearing as appropriate.

1. That the parties are encouraged to pursue settlement discussions while the case is continued.


Date: November 18, 2015									
							Joel H. Cheskis 
							Administrative Law Judge
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