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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the “Exceptions” filed by Kris Eckerl t/d/b/a Michael’s
Moving and Storage (Applicant or Mr. Eckerl) on June 8, 2015, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero issued on May 21, 2015.  Matheson Transfer Company and Cadden Brothers Moving and Storage, Inc. (Protestants) filed Replies to Exceptions on June 12, 2015.  Also before the Commission are the “Addendum Exceptions” filed by the Applicant on June 22, 2015, and a letter response filed by the Protestants on June 25, 2015, seeking to strike the Addendum Exceptions from the record.[footnoteRef:1]  For the reasons that follow, we will deny the Motion, grant the Petition, vacate the Initial Decision, and remand the proceeding to the Office of Administrative Law Judge (OALJ) for further proceedings as deemed necessary.   [1:  	As discussed below, we shall consider the Exceptions, filed on June 8, 2015, and the Addendum Exceptions, filed on June 22, 2015, to be a Petition to Reopen the Record (collectively, Petition) pursuant to our Regulation at 52 Pa. Code § 5.571.  We shall refer to the Protestants’ Replies to Exceptions as an Answer to the Petition (Answer) and their letter filing as a Motion to Strike the Addendum Exceptions (Motion).  ] 


History of Proceeding

	On June 29, 2014, Mr. Eckerl filed an Application for the right to transport as a common carrier, by motor vehicle, household goods in use, between points in Pike County.  Notice of the Application was published in the August 30, 2014, edition of the Pennsylvania Bulletin.  44 Pa. B. 5743.  On September 10, 2014, the Protestants filed timely Protests to the Application.  On September 12, 2014, J.W. McGrath filed a Protest on behalf of Pennsylvania Moving & Storage Associates (PMSA). 

An Initial Hearing was held on December 12, 2014.  Mr. Eckerl appeared pro se and testified in support of the Application.  The Protestants were represented by counsel but did not present any testimony.  Neither J.W. McGrath nor PMSA appeared at the hearing.  The hearing produced a transcript of thirty-five pages and the record closed on January 12, 2015.  

By Initial Decision issued on May 21, 2015, ALJ Vero noted that the Applicant successfully carried his burden of proving that he possesses the required technical fitness and has the propensity to operate legally and safely.  However, the ALJ found that the Applicant failed to satisfy the “needs standard” under 52 Pa. Code 
§ 41.14(a) and the “financial fitness standard” under 52 Pa. Code § 41.14(b)(1).  I.D. at 14.  As such, she denied the Application and dismissed it without prejudice so that the Applicant is not precluded from filing another application in the future.   Id.  As previously indicated, the Applicant filed its Petition on June 8 and 22, 2015.  The Protestants filed an Answer on June 12, 2015, and a Motion on June 25, 2015.

Discussion

ALJ Vero made twenty-one Findings of Fact and reached twelve Conclusions of Law.  I.D. at 2-4, 14-16.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  

Before addressing the Applicant’s Petition, we note that any issue that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).		

We begin by considering the nature of the Applicant’s filings, as the analysis to be applied depends on the type of filing before us.  Here, Mr. Eckerl has filed what he calls “Exceptions” and “Addendum Exceptions” to the ALJ’s Initial Decision.  In our view, however, the Applicant’s filings do not argue that the ALJ erred in her Initial Decision.  Rather, he argues, in part, that there has been a regulatory change since the issuance of the Initial Decision and that he is no longer required to prove need.  Essentially, the Applicant is requesting that he be allowed to reopen the proceeding so that he can prove his Application.  Accordingly, as noted above, we will treat his filing as a Petition pursuant to 52 Pa. Code § 5.571 and the Protestant’s response as an Answer to the Petition.[footnoteRef:2]    [2:  	In light of this finding, we conclude that the Protestants’ Motion, which seeks to strike the Applicant’s Addendum to Exceptions as being untimely filed Exceptions, is deemed moot and denied.  ] 


Legal Standards

	Commission Regulations allow a party to petition to reopen the proceeding any time after the record is closed but before a final decision is issued for the purpose of taking additional evidence.  52 Pa. Code § 5.571(a).  The burden is on the petitioner to show grounds for reopening the proceeding, including changes of fact or law that have occurred since the conclusion of the hearing.  52 Pa. Code § 5.571(b).  The Commission may reopen the record after the presiding officer has issued a decision if there is reason to believe that conditions of fact or law have so changed as to require, or that the public interest requires, the reopening of the proceeding.  52 Pa. Code § 5.571(d).  

ALJ’s Initial Decision

The ALJ explained that the Commission has promulgated a Policy Statement setting forth the evidentiary criteria for a common carrier application.  These factors, found at 52 Pa. Code § 41.14, are as follows:

§ 41.14. Evidentiary criteria used to decide motor common carrier applications--statement of policy.

(a)	An applicant seeking motor common carrier authority has a burden of demonstrating that approval of the application will serve a useful public purpose, responsive to a public demand or need.

(b)	An applicant seeking motor common carrier authority has the burden of demonstrating that it possesses the technical and financial ability to provide the proposed service.  In addition, authority may be withheld if the record demonstrates that the applicant lacks a propensity to operate safely and legally.  In evaluating whether a motor carrier applicant can satisfy these fitness standards, the Commission will ordinarily examine the following factors, when applicable:

(1)	Whether an applicant has sufficient capital, equipment, facilities and other resources necessary to serve the territory requested.

(2)	Whether an applicant and its employees have sufficient technical expertise and experience to serve the territory requested.

(3)	Whether an applicant has or is able to secure sufficient and continuous insurance coverage for all vehicles to be used or useful in the provision of service to the public.

(4)	Whether the applicant has an appropriate plan to comply with the Commission’s driver and vehicle safety regulations and service standards contained in Chapter 29 (relating to motor carriers of passengers).

(5)	An applicant’s record, if any, of compliance with 66 Pa. C.S. (relating to the Public Utility Code), this title and the Commission’s orders.

(6)	Whether an applicant or its drivers have been convicted of a felony or crime of moral turpitude and remains subject to supervision by a court or correctional institution.

(c)	The Commission will grant motor common carrier authority commensurate with the demonstrated public need unless it is established that the entry of a new carrier into the field would endanger or impair the operations of existing common carriers to an extent that, on balance, the granting of authority would be contrary to the public interest.

(d)	Subsections (a) and (c) do not apply to an applicant seeking authority to provide motor carrier of passenger service under §§ 29.331--29.335 (relating to limousine service.)


The ALJ also noted that the evidentiary showing of need under 52 Pa. Code § 41.14(a) is subject to the guidelines set forth under 52 Pa. Code § 3.382.[footnoteRef:3]  Citing to prior Commission decisions, including In Re: Blue Bird Coach Lines, Inc., 72 Pa. P.U.C. 262 (1990) (Blue Bird), the ALJ explained that supporting customer testimony must articulate a demand or need for the type of service set forth in the Application.  I.D. at 8-11.   [3:  	52 Pa. Code § 3.382, provides, in part:

(a)  Service request evidence. Evidence of requests received by an applicant for passenger or household goods in use service may be offered by the applicant in a transportation application proceeding relevant to the existence of public necessity for the proposed service.  The credibility and demeanor of a witness offering evidence will be considered in evaluating the evidence. The weight which will be attributed to the evidence will depend upon the extent to which the alleged requests are substantiated by evidence ….] 


Here, the ALJ stated that Mr. Eckerl simply testified as to his perception that there has been a large influx of people from New York and New Jersey into Pike County and that it is one of the fastest growing counties in Pennsylvania.  The Applicant further testified that, based on his personal and professional experience in Pike County, the public demand for his proposed service will increase.  Upon review, the ALJ determined that this testimonial evidence was insufficient to show public need in support of the Application, explaining that bald assertions, personal opinions or perceptions do not constitute evidence to bolster a claim.  Thus, the ALJ found that the Applicant failed to carry his burden of proving public need in Pike County for the proposed service.  I.D. at 11-12.

Next, the ALJ addressed the requirement that the Applicant possess the technical and financial ability to provide the proposed service.  Additionally, the ALJ stated that the Commission may withhold authority if the record demonstrates that the Applicant lacks the propensity to operate safely and legally.  Id. at 12.  

As to technical fitness, the ALJ noted that Mr. Eckerl has: considerable experience in the moving and storage business; a Class A license that allows him to drive and rent tractor trailers and straight trucks; purchased a cargo van so that he could acquire the required insurance policy for the service; $1 million in cargo insurance in addition to the required general liability and commercial auto policy; and obtained “interstate authority” from the U.S. Department of Transportation to transport household goods between states.  Id. at 13.  Further, the ALJ stated that there is no indication in the record that the Applicant will hire additional drivers beside Mr. Eckerl.  Accordingly, the ALJ concluded that the Applicant possessed the technical ability to provide the proposed service.  Id.

Additionally, the ALJ found that the record is devoid of any evidence that the Applicant lacks the propensity to operate legally and safely.   In contrast, the ALJ explained that the evidence indicates that Mr. Eckerl has taken all the required steps to comply with the Public Utility Code and our Regulations in order to obtain a certificate of public convenience for the proposed service.  Id.

Regarding financial fitness, however, the ALJ found that the Applicant has failed to carry his burden of proving that he possesses the financial ability to provide the proposed service.  The ALJ stated that Mr. Eckerl testified about his available credit totaling $12,000 which he plans to use to cover the start-up costs of the proposed service.  Mr. Eckerl also testified that he is already paying for the insurance costs using his personal checking account and is willing to provide additional funds to support the proposed operations.  The ALJ also pointed to Mr. Eckerl’s testimony that he has already purchased a cargo van and intends to initially rent a twenty-four foot truck.  Although there was testimony related to the rental costs for the truck, the ALJ stated that the Applicant did not provide any evidence regarding prospective rates.  According to the ALJ, the absence of rate information is problematic because it is difficult to determine whether the Applicant will be able to recover his costs and realize a reasonable return on investment or under operating ratio standards.  Id. at 12-13.

In summary, the ALJ concluded that the Applicant failed to establish by a preponderance of the evidence that: (1) the Application will serve a useful public purpose, responsive to a public demand or need; and (2) the Applicant possesses the financial ability to provide the proposed service.  Thus, the ALJ denied the Application and dismissed it without prejudice to permit the filing of a future application.  Id. at 14.

Additionally, the ALJ dismissed the protest of PMSA for lack of prosecution.  Id. at 5.

Petition, Answer and Disposition

		In his Petition filed on June 8, 2015, Mr. Eckerl provided census information for Pike County and additional documents intended to support a finding of need for the proposed service.  Additionally, the Applicant attached information pertaining to the financial fitness standard including a business expense report, with proposed tariff rates, and copies of credit card statements.  Petition (June 8, 2015) at 1.  The Protestants object that the Applicant is attempting to introduce new evidence after the close of the record and request that the Commission adopt the Initial Decision.  Answer at 2-3.  

		Thereafter, in his Petition filed on June 20, 2015, the Applicant states that after contacting the Commission he was informed that, as of May 2015, it is no longer necessary to prove need for a household goods moving application.  Additionally, Mr. Eckerl provides copies of business accounts and contends that they include an additional $10,000 credit line.  Petition (June 22, 2015) at 1.  In their Motion, the Protestants argue that the Petition filed on June 22, 2015, should be stricken from the record because it was filed outside the time for filing Exceptions.  Motion at 1.  

Our intent behind the transportation Policy Statement under 52 Pa. Code § 41.14, promulgated in the early 1980s, was “to eliminate monopolistic protection of existing motor carriers and to promote healthy competition among motor carriers for the purpose of assuring the availability of transportation service commensurate with the demonstrated public demand/need.”  Blue Bird at 274.  However, in the time period during which this Application has been pending, we have undertaken review and revision of our Regulations that address certain transportation applications, including applications for authority to transport household goods in use.  In September 2013, we initiated a proposed rulemaking to amend our Regulations and Policy Statement as they affected rights governing household goods carriers and property carriers.

With respect to an application seeking the right to transport household goods, our Order in Final Rulemaking Amending 52 Pa. Code Chapters 3, 5, 23, 31, 32, and 41; Household Goods in Use Carriers and Property Carriers, Docket No. L-2013-2376902 (Order entered June 19, 2014) (Final Rulemaking) removed the requirement to establish that approval of the application will serve a useful public purpose responsive to a public demand or need but retained requirements addressing fitness.  Thus, in order to approve an application for the right to transport as a common carrier by motor vehicle household goods in use, we must find that an applicant has sustained its burden of proving, by a preponderance of the evidence, that it possesses the requisite technical and financial fitness and propensity to operate safely and legally.  

Here, the Initial Decision was issued on May 21, 2015.  Thereafter, the Final Rulemaking became effective upon publication in the Pennsylvania Bulletin on May 23, 2015.  45 Pa. B. 2468.  Clearly, there has been a change of law, specifically related to the public need requirement, since the hearing and the issuance of the Initial Decision.  Accordingly, we find that the Applicant has satisfied his burden to show grounds for reopening the record pursuant to 52 Pa. Code § 5.571(b).   In light of the changes to our regulatory requirements under consideration at the time this Application has been pending, we shall grant the Applicant’s Petition and remand this matter to the OALJ for further proceedings as deemed necessary.   

Conclusion

Upon review of the record, we will deny the Motion, grant the Petition, vacate the Initial Decision, and remand the proceeding to the OALJ for further proceedings as deemed necessary, all consistent with this Opinion and Order; THEREFORE,
	IT IS ORDERED:

		1.	That the Petition to Reopen the Record filed by Kris Eckerl t/d/b/a Michael’s Moving and Storage on June 8 and June 22, 2015, is granted and this proceeding is reopened.

		2.	That the Motion to Strike the Addendum Exceptions filed by Matheson Transfer Company and Cadden Brothers Moving and Storage, Inc. on June 25, 2015, is denied.

	3.	That the Initial Decision issued on May 21, 2015, is vacated.
	
	4.	That this proceeding is remanded to the Office of Administrative Law Judge for such further proceedings as may be warranted.

[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  November 19, 2015
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