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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of James T. Counsel III (Complainant), filed on July 13, 2015,[footnoteRef:1] to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, issued on June 8, 2015.  PGW filed Replies to Exceptions on July 13, 2015.  For the reasons below we shall deny the Exceptions and adopt the Initial Decision, consistent with the discussion in this Opinion and Order. [1: 		On June 24, 2015, the Complainant contacted the Commission’s Secretary’s Bureau and requested an extension of time to file Exceptions.  PGW did not object to the Complainant’s request.  By Secretarial Letter dated June 24, 2015, the Commission granted the Complainant’s request to extend the filing period for filing Exceptions until July 2, 2015.  The Parties were advised that the revised deadline to file Reply Exceptions would be July 13, 2015.  The Complainant subsequently filed his Exceptions on June 30, 2015.  However, the Secretary’s Bureau issued a second Secretarial Letter dated July 1, 2015, informing the Complainant that his Exceptions cannot be processed because they were not properly signed and dated.  The Complainant was directed to sign and date the Exceptions and provide a Certificate of Service showing service of the Exceptions to all parties within ten days from the date of the Secretarial Letter.  The Complainant complied with the directives of the Secretarial Letter and mailed the signed and dated Exceptions on July 9, 2015.  The Exceptions were received in the Secretary’s Bureau on July 13, 2015.] 


History of the Proceeding

		On August 11, 2014, the Complainant filed a Formal Complaint (Complaint) with the Commission against Philadelphia Gas Works (PGW or Company), alleging that there were incorrect charges on his gas bill and that he was unable to arrive at a resolution with the Company on this matter.  As relief, the Complainant requested an adjustment to his bill, which totaled $12,138.28, so he could make a payment agreement.  Complaint at 2, 5; I.D. at 1.

		On September 9, 2014, PGW filed an Answer denying the material allegations in the Complaint.  PGW also contended that it terminated the Complainant’s service for non-payment and that the unpaid account balance of $12,432.99 is comprised of $7,603.01 from his previous residence at Park Avenue, Philadelphia (Park Avenue) and $4,829.98 from the current service address.  PGW also contended that the Complainant previously filed an Informal Complaint with the Commission’s Bureau of Consumer Services (BCS) and that the Informal Complaint was dismissed by a decision issued on January 10, 2013, at BCS Case No. 3047198.  PGW requested that the instant Complaint be dismissed.

A scheduled hearing was held on November 10, 2014, wherein the Complainant appeared pro se and testified in support of his Complaint.  PGW was represented by counsel, presented the testimony of two witnesses, and submitted five exhibits, all of which were admitted into the record.  

At the conclusion of the hearing, PGW moved to dismiss (Motion to Dismiss) that portion of the Complainant’s Complaint concerning the bill for $7,603.01 from the Complainant’s previous residence at Park Avenue from April 2009 because the statute of limitations had expired.  The ALJ informed the Parties that a ruling on the Motion to Dismiss would be made following her review of the record.  I.D. at 2.  The hearing resulted in a transcript of eighty-eight pages.  The record was closed on December 10, 2014.  

On June 8, 2015, the Commission issued the Initial Decision of ALJ Vero in which the ALJ granted PGW’s Motion to Dismiss and also dismissed the Complaint in its entirety, with prejudice.  As noted, the Complainant filed Exceptions to the Initial Decision on July 13, 2015,[footnoteRef:2] and PGW filed Replies to Exceptions on July 13, 2015.  I.D. at 9, 11. [2: 		We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination in this proceeding.] 


Background

	The Complainant resided at the Park Avenue address from October 2003 to December 2009.  On August 16, 2004, PGW terminated the Complainant’s gas service for non-payment of bills.  The Complainant declined to accept PGW’s terms for reconnection of service and chose to remain without gas service.  The Complainant indicated that he did not want his gas service turned on until he paid off all outstanding balances on his account.  On March 3, 2009, a PGW technician who visited the Complainant’s apartment building [footnoteRef:3] noticed gas was flowing through meter # 1792689 that served the Complainant’s residence.  The technician also noticed that the Encoder Recorder Transmitter (ERT) head[footnoteRef:4] on meter # 1792689 was missing, without which the meter was unable to register or report any gas usage at his residence.  The technician removed the meter, installed locking plugs, and left a post-termination notice at the property.  The technician also prepared a “Theft Reporting Sheet,” which listed the following gas appliances in the Complainant’s residence: a 75,000 BTU house heater, a 30,000 BTU automatic water heater, and a 54,000 BTU automatic gas range.  Tr. 54-60, PGW Exhibit 3. [3: 		The technician was at the Complainant’s apartment building to turn on gas service for another customer in Apartment # 5A.]  [4: 		The ERT is a device used to obtain a Customer’s meter reading.] 


	On March 6, 2009, PGW contacted the Complainant and informed him that the Company discovered unauthorized service at his address and that he would be billed for gas usage based on the historic usage associated with his property.  On April 14, 2009, PGW issued a bill in the amount of $7,603.01 for 3,872 CCF of gas used during the period from March 3, 2005, to March 3, 2009.  PGW also informed the Complainant that he would have to pay a security deposit of $330.00 and a reconnection fee of $123.23 to have service restored at his residence.  Tr. 32-36

		In December 2009 the Complainant moved to his current address at Champlost Avenue, Philadelphia (Service Address).  Upon moving, the Complainant found that gas service was already turned on and he began using it without transferring the service to his name.  After having lived at the current address for two and one-half years, the Complainant applied for gas service after his landlord instructed him to change gas service at his Service Address into his name.  Based upon a lease, which had been submitted by the Complainant with a starting date of January 1, 2010, PGW back-billed the Complainant for gas service for the period January 1, 2010, to September 12, 2012, issuing a bill on September 17, 2012, for $3,885.90.  In addition, PGW also transferred the unpaid balance to the Complainant’s bill from the Complainant’s prior address at Park Avenue for unauthorized usage amounting to $7,603.01, which resulted in a total outstanding balance of $12,432.99.  Findings of Fact Nos. 17-19, Tr. 9, 19.

		After PGW placed gas service in his name, the Complainant made no payments towards his account, and on August 22, 2013, PGW terminated the Complainant’s service for non-payment.  The Complainant testified during the hearing that he accepts responsibility for the gas usage at his current Service Address at Champlost Avenue from December 2009 to December 2011, but he does not believe that he owes PGW $12,000 since he hasn’t had gas service in about three to four years.  Findings of Fact Nos. 22-24; Tr. at 25-33. 

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

	Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).

	While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
	With regard to Complainant’s request for a payment arrangement, Section 1405 of the Code, 66 Pa. C.S. § 1405, authorizes the Commission to investigate payment disputes and to establish payment arrangements between a public utility and its customers and applicants.

ALJ’s Initial Decision 

The ALJ made thirty Findings of Fact and reached nine Conclusions of Law.  I.D. at 2-5, 14-15.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

	As discussed in more detail below, in her Initial Decision, ALJ Vero granted PGW’s Motion to Dismiss that portion of the Complainant’s Complaint concerning the bill for $7,603.01 from the Complainant’s previous residence at Park Avenue from April 2009 because the statute of limitations had expired.  Additionally, the ALJ found that the Complainant failed to meet his burden of proving that PGW had billed him incorrectly.  Therefore, the ALJ dismissed the Complaint, with prejudice, and found that the Complainant was responsible for paying the entire outstanding account balance of $12,432.99.  Further, the ALJ denied the Complainant’s request for a Commission-issued payment arrangement for any part of the outstanding balance because the Complainant did not demonstrate a good faith effort to pay his outstanding bill. I.D. at 14.

As noted, PGW moved to dismiss the portion of the Complaint pertaining to the $7,603.01 amount billed to the Complainant in April of 2009 for previously unbilled and unauthorized gas usage at the Complainant’s Park Avenue address because the statute of limitations on this claim had run out.  Tr. at 74-75.  In addressing PGW’s Motion to Dismiss, the ALJ explained that the time for the Complainant to bring action against a utility has been limited by Section 3314(a) of the Code, 66 Pa. C.S. § 3314(a), which requires that any action needs to be brought within three years:

No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose, except as otherwise provided in this part … 

I.D. at 9-10 (citing 66 Pa.C.S. § 3314(a)).  

The ALJ found that PGW’s witness provided credible testimony that PGW contacted the Complainant in March of 2009 to inform him that a PGW representative found evidence of a tampered meter.  The ALJ also found that PGW informed the Complainant that he is responsible for paying $7,603.01 for previously unbilled service attributable to theft of service charges, in addition to a security deposit of $330.00, a reconnection fee of $123.33, and any other past due bills, if he wished to have his service reconnected at his Park Avenue address.  I.D. at 11.  Conversely, the ALJ ruled that the Complainant failed to prove, by a preponderance of evidence that he did not find out about his theft of service charges accumulated at his Park Avenue address until he applied for gas service at his current Service Address in August of 2012.  Id. at 12.

In citing Duquesne Light Co. v. Pa. PUC, 611 A.2d 370 (Pa. Cmwlth. 1992) (Duquesne), wherein the Commonwealth Court affirmed the Commission’s holding that the statute of limitations was tolled for the period of time during which BCS investigated an informal complaint, the ALJ found that the tolling of the statute of limitations was not applicable in the instant case.  I.D. at 10.  In support of this finding, the ALJ noted that the Complainant filed his informal complaint with BCS on November 26, 2012,[footnoteRef:5] almost three years and seven months from the date the Complainant was billed for the previously unbilled service due to theft.  Thus, the ALJ determined that when the Complainant filed his informal complaint, the statute of limitations already had expired on any contest the Complainant might have made to oppose PGW’s theft of service charges.  In further support of her findings, the ALJ cited to Darrell Ross v. PECO Energy Company, Docket No. C-2008-2060301 (Final Order entered February 19, 2009) for the proposition that the statute of limitations is not a waivable defense.  I.D. at 10-11.   [5: 	 	In her Initial Decision, the ALJ inadvertently lists this date as November 26, 2009.  However, it is clear from the record that the ALJ intended to list this date as November 26, 2012.  Tr. at 28-29.] 


Based upon the above, the ALJ granted PGW’s Motion to Dismiss to the extent that the Complainant was barred from disputing the $7,603.01 for previously unbilled services at his Park Avenue address.  Id. at 12

	Turning to the Complainant’s request for a Commission-issued payment arrangement, the ALJ found that the Complainant is responsible for the entire outstanding balance of $12,432.99.  The ALJ noted that the Complainant did not make a single payment to PGW during the period August 2004 to August 2013.  Thus, because the Complainant failed to demonstrate a lack of good faith effort to pay his bills, the ALJ concluded that the Complainant should not receive a Commission-issued payment arrangement and should be required to pay the full balance owed to the Company before gas service is restored at his residence.  The ALJ cited to Darnell Fassett v. Philadelphia Gas Works, Docket No. F‑2014-2408541 (Order entered April 27, 2015), in concluding that to rule otherwise would send the wrong message to all other law abiding ratepayers that those who willfully misuse utility service can receive the benefit of a delayed repayment period at no interest to repay a debt arising from the misuse of service.  I.D. at 12-14. 

Exceptions and Replies

	Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

The Complainant’s Exceptions consist of a single type-written page in which he avers that he was not aware of the statute of limitations with regard to the $7,603.01 bill involving theft of services.  In addition, the Complainant asserts that he disagrees with the ALJ’s Initial Decision because he cannot afford to pay the total outstanding balance of $12,432.99 based on his current, annual salary of $32,000.  The Complainant claims that if $7,603.01, which is the amount on his bill attributed to theft, is removed from his $12,432.99 bill, he would be able to pay the remaining amount if an appropriate payment arrangement is made to accommodate his current income.

In reply, PGW submits that the Complainant’s Exceptions are mere reiterations of his disagreement with the bills and account balance and that the Complainant failed to demonstrate that the ALJ’s Initial Decision is unsupported by substantial evidence.  PGW contends that the Complainant in this case bears the burden of proof, and that he failed to point to any significant evidence that the ALJ may have overlooked in making her decision that PGW was not responsible for the problems alleged in the Complaint through a violation of the Code or a Regulation or Order of the Commission.  PGW also submits that the Complainant’s Exceptions fail to establish any error in the Initial Decision concerning operation of the statute of limitations in this matter.  In this regard, PGW avers that Section 3314(a) of the Code limits bringing any action or prosecution against PGW unless such action or prosecution is brought within three years from the date of the Complainant’s liability.  66 Pa. C.S. §3314(a).  PGW, therefore, requests that the Commission deny the Complainant’s Exceptions and dismiss the Complaint.  Reply Exceptions at 4.

Disposition

Based on our review of the record, we shall deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision, and dismiss the Complaint, with prejudice, consistent with the following discussion.

We agree with the ALJ’s decision to grant PGW’s Motion to Dismiss that portion of the Complaint concerning the $7,603.01 amount, which was billed to the Complainant in April 2009 for previously unbilled services due to theft, because the three-year statute of limitations with regard to the Complainant’s dispute over this amount had already expired prior to the date the Complaint was filed.  More specifically, we note that the ALJ accurately summarized the sequence of events from the record with regard to when the Complainant was first notified by PGW that he is responsible for paying the $7,603.01 associated with theft of service:

PGW’s witnesses provided credible testimony and evidence in the form of business records, which showed that PGW contacted the Complainant on March 6, 2009, and spoke to him about the tampered meter found at his Park Avenue address.  The Respondent informed Mr. Counsel that he would be billed $7,603.01 based on historic usage at the property, and that he would need to pay a security deposit of $330.00, a reconnection fee of $123.23, in addition to the $7,603.01 and any past due bills, in order to get service reconnected at the Park Avenue address.  On April 14, 2009, PGW issued a bill to Mr. Counsel for the $7,603.01 amount.  In addition, the technician who discovered the tampered meter on March 3, 2009, had left a post-termination notice at the property.
I.D. at 11.  Thus, we conclude that the ALJ properly granted PGW’s Motion to Dismiss consistent with the three-year statute of limitations set forth in Section 3314(a) of the Code, 66 Pa. C.S. § 3314(a).  As noted by the ALJ in her Initial Decision, the Complainant filed an informal complaint with the BCS on November 26, 2009, approximately three years and eight months after the theft of service was discovered and reported to the Complainant, and almost three years and seven months from the day the Complainant was billed for the previously unbilled service due to theft.  Thus, the Complainant’s informal complaint failed to toll the statute of limitations because it has already run and his contest to PGW’s bill for $7,603.01 is untimely.

We likewise concur with the ALJ’s decision to deny the Complainant’s request for a payment arrangement for the unpaid balance accrued at his Service Address.  A payment arrangement is not appropriate in this case when the person requesting the arrangement was involved in a theft of utility service on two different occasions and makes no attempt to pay for the stolen service.[footnoteRef:6]  In the first instance, the theft of gas service occurred in the form of a meter bypass when the Complainant resided at the Park Avenue address.  Tr. at 26-27, 51.  In the second instance, the theft of service occurred at the Complainant’s current Service Address on Champlost Avenue when he discovered that the gas service at this address was already on and in “someone else’s name” and he failed to have this gas service placed in his name until he was instructed to by his landlord to do so.[footnoteRef:7]  Tr. at 9-11.  The ALJ observed that the Complainant has a long-standing history of enjoying the benefit of gas service without paying for it and he should be required to pay the full balance owed to PGW prior to restoration of gas service.  In this regard, we wholly support the ALJ’s conclusion that to find otherwise would send the wrong message to all other law abiding ratepayers that those who willfully misuse utility service can receive the benefit of a delayed repayment period at no interest. [6: 		See Conclusion of Law No. 7: “The Commission will not issue a payment arrangement to a complainant when the record demonstrates a lack of good faith effort on the part of the customer to pay the utility bills.”  George Crawford v. National Fuel Gas Distribution Corporation, Docket Number C-20066348 (Final Order entered December 6, 2007).  I.D. at 15.]  [7: 		The Complainant testified that he went to PGW’s office to switch service in his name after the landlord asked him to do so.  It is not clear from the record when the property owner advised the Complainant to make the change.  In light of the fact that the Complainant is not disputing the unpaid balance of $4,829.98 at his current residence and takes responsibility for the associated gas usage, and because the issue before us pertains to the Complainant’s suitability for a payment arrangement, we do not consider whether the landlord bears responsibility for the Complainant’s unauthorized use of service before service was transferred in his name.] 


For the above reasons, we believe the Complainant is responsible for the full bill amount of $12,439.99, and that he is not entitled to receive a payment arrangement for any part of this bill.  We shall, therefore, deny the Complainant’s Exceptions and uphold the ALJ’s Initial Decision that dismisses the Complaint, with prejudice, and directs the Complainant to pay the full billed amount owed, plus any applicable reconnection fees and security deposits prior to any restoration of gas service by PGW at his Service Address.

Conclusion

Consistent with the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, which dismisses the Complaint in its entirety, with prejudice, for failure by the Complainant to carry his burden of proof; THEREFORE,

		IT IS ORDERED:

1. That the Exceptions of James T. Counsel III filed on July 13, 2015, to the Initial Decision of Administrative Law Judge Eranda Vero are denied consistent with this Opinion and Order. 

2. That the Initial Decision of Administrative Law Judge Eranda Vero, issued on June 8, 2015, is adopted.

3. That the Formal Complaint filed by James T. Counsel III against Philadelphia Gas Works on August 11, 2014, is dismissed, in its entirety, with prejudice.  

4. That the proceeding at Docket No. C-2014-2438368 be marked closed. 

[bookmark: _GoBack][image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  November 19, 2015

ORDER ENTERED:  November 19, 2015
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