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Christopher P. Pell

Administrative Law Judge

INTRODUCTION



This Initial Decision denies the Complaint of Carl J. Smith due to his failure to sustain his burden of demonstrating that Philadelphia Gas Works overcharged him for gas service to a rental property he owns located at 1301 E. Johnson Street, Philadelphia, PA 19138. 
HISTORY OF THE PROCEEDING
On June 3, 2015, Carl J. Smith (complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (PGW or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant indicated that his Complaint concerned service to 1301 E. Johnson Street, Philadelphia, PA 19138.  Complainant placed an “x” in the box indicating that “incorrect charges are on my bill.”  In an attached statement, the complainant alleged that the gas meter at this address is not properly calibrated.

On July 1, 2015, respondent filed an Answer denying that there are incorrect charges on the bill for service at the 1301 E. Johnson Street address (service address).  Additionally, respondent indicated:  that City of Philadelphia records show the complainant as the owner of the service address since August 22, 1980; that the property is listed as a rental property; that the complainant established service at the service address on October 5, 2013; that the meter located at the service address is equipped with an Automatic Meter Reading (AMR) device; that PGW records show that the complainant does not have any pending collection activity; that the complainant previously contacted PGW to dispute his gas bills due to the apartment being empty; that the PGW representative explained to the complainant that he was being charged the $12.00 monthly customer charge and that there was minimal gas usage over the previous several months; that the complainant initiated a high bill dispute on October 3, 2014; that PGW closed out the dispute after it determined that the bills were correct as rendered and based on actual meter readings; that PGW received a new application for service at the service address on October 12, 2014; that PGW mailed a final bill to the complainant in the amount of $31.34 on November 22, 2014; and that the account balance was paid in full on December 8, 2014.  Respondent further indicated that it traced the lines at the service address on April 8, 2015 and that no abnormalities were found.  


By Hearing Notice dated July 6, 2015, a hearing was scheduled for August 11, 2015 at 10:00 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on July 7, 2015.  The Prehearing Order directed the parties to comply with various procedural requirements and also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that he is entitled to the relief requested in the Complaint.



The hearing convened as scheduled on August 11, 2015.  Complainant appeared pro se and testified.  Respondent appeared and was represented by Graciella Christlieb, Esq., who presented the testimony of Jessica Glace, a Customer Review Officer.  Respondent offered four exhibits (PGW Exhs. 1 through 4) which were all admitted into evidence.



The record in this case consists of a 69-page transcript and four exhibits.  The record closed on August 31, 2015 when I received the transcript of the hearing.

FINDINGS OF FACT

1. The complainant in this case is Carl J. Smith.   

2. The respondent in this proceeding is Philadelphia Gas Works.

3. Complainant resides at 1542 N. Allison Street, Philadelphia, PA 19131.  Tr. 13.

4. Complainant owns the two-unit apartment complex located at 1301 E. Johnson Street.  Tr. 26; PGW Exh. 1.

5. Complainant’s complaint concerns service to the first floor two-room apartment at 1301 E. Johnson Street, Philadelphia, PA (service address).  Tr. 13-14, 18.
6. Complainant initiated service in his name at the service address effective October 5, 2013.  Tr. 51; PGW Exh. 1.
7. Complainant had service at the service address in his name from October 5, 2013 through October 2014.  Tr. 14-15; PGW Exh. 2.

8. The service address has two bedrooms, a kitchen, a bathroom, a living room and a small dining room.  Tr. 18.

9. The service address is equipped with a gas heater, a gas hot water heater and a gas range.  Tr. 23, 25, 28.
10. Complainant used the heater at the service address during the winter months.  Tr. 35-36.

11. The heater for the first floor apartment also heats the first floor common area.  Tr. 23-24.  
12. Complainant did not live at the service address during the period he had service in his name.  Tr. 14-15.  

13. Complainant initiated serviced at the service address after his prior tenant moved out so that he could do renovation work, and also to ensure that the heat was on to prevent his pipes from freezing.  Tr. 28-29.
14. The complainant’s renovation work involved replacing a window.  Tr. 40.
15. The window frame had shifted to a slant, leaving gaps around the window where cold air would enter the apartment during the winter months.  Tr. 40-42.

16. The complainant replaced this window in August 2014.  Tr. 40.
17. PGW billed the complainant for the following usage at the service address:
	Date of bill
	CCF Usage
	Bill Amount

	10/22/2013
	8
	$25.93

	11/21/2013
	0
	$13.51

	12/21/2013
	107
	$171.39

	1/24/2014
	96
	$162.02

	2/25/2014
	186
	$284.88

	3/26/2014
	134
	$219.49

	4/25/2014
	43
	$82.17

	5/23/2014
	11
	$31.06

	6/24/2004
	11
	$31.36

	7/24/2014
	12
	$33.57

	8/22/2014
	11
	$32.07

	9/23/2014
	11
	$31.18

	10/22/2014
	13
	$33.91

	11/22/2014
	16
	$31.34


Tr. 26, 56-57; PGW Exh. 
18. Complainant paid each bill issued by PGW on-time and in full.  Tr. 57-58; PGW Exh. 2.
19. The complainant does not have an outstanding balance for gas service provided to the service address.  Tr. 33, 58.  

20. Complainant has the option of having PGW test its meter for accuracy for a $10.00 fee.  Tr. 52, 54.

21. Complainant will not allow PGW to test its meter to determine if it was properly recording his usage.  Tr. 32.  

DISCUSSION
The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa.Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).



In his Complaint and at the hearing, the complainant maintained that PGW overcharged him for gas service provided to the service address between October 2013 and October 2014.  The complainant insisted that the bills must be incorrect because his bill for service at his home address for the month of August 2014, where he was actually residing, was less than his bill for service at the unoccupied service address for the same period.  Additionally, complainant asserted that these bills were incorrect because he believes that the gas meter is not properly calibrated.

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.


Consistent with the Commission's holding in Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010), the Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”  Id. at 6 (emphasis added).  See Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Opinion and Order entered November 15, 2011) (holding that limiting the Waldron Rule to the three factors is too limiting).



As previously noted, the complainant believes that a comparison of the bills for his occupied address with the unoccupied service address demonstrates that PGW billed him incorrectly for service provided to the service address.  However, although it is possible to demonstrate inaccuracies by comparing similar billing periods for one address, it is not possible to demonstrate billing inaccuracies by a comparison of two separate and distinct addresses.  Accordingly, this argument is without merit.
Additionally, the complainant testified that he used the heater during the winter to prevent his pipes from freezing.  The complainant further testified that during the winter months of late 2013 and early 2014, one of the windows at the service address had a slanted frame that would let cold air into the apartment.  Even though the apartment was empty during this period, the complainant’s use of the heater while this gapped window allowed cold air in explains the gas bills he received during the winter months.  

Lastly, the complainant testified that the meter at the service address was not properly recording his usage when he was the customer of record because it was not properly calibrated.  However, he did not offer anything other than his opinion to demonstrate that there is a problem with his meter.  No matter how honest and strong his assertions are, they cannot form a basis for a finding of fact in his favor.  Mere bald assertion, personal opinions or perceptions do not constitute evidence to bolster a claim.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).  Nor does the testimony consisting of guesses, conjecture or speculation - supposition without a premise of fact - which is ordinarily rejected as inadmissible and as proving nothing.  Cuthbert v. City of Philadelphia, 417 Pa. 610, 209 A.2d 261 (1965); B & K Inc. v. Commonwealth Department of Highways, 398 Pa. 518, 159 A.2d 206 (1960).  
On behalf of PGW, Ms. Glace testified that the bills for gas service provided to the service address during the period when the complainant was the customer of record were based on actual electronic monthly readings.  Additionally, Ms. Glace testified that the complainant made PGW aware of his concerns regarding meter accuracy, that PGW informed him that he could have his meter tested for a $10.00 fee, and that the complainant never requested PGW to test the meter for accuracy.  Moreover, the complainant acknowledged during the hearing that he will not allow PGW to test its meter to determine if it was properly recording.
Although the complainant insisted that PGW billed him incorrectly during the period he was the customer of record at the service address, he did not offer anything to demonstrate that these bills were incorrect.  Accordingly, his Complaint is denied in its entirety.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.  66 Pa.C.S.A. § 701.
2. Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.  66 Pa.C.S.A. § 332(a).

3. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704. 
4. In establishing whether a “high bill” has been demonstrated, while the accuracy of the meter is an important factor in resolving billing disputes, the Commission will also consider the billing history of the Complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98, 100 (1980).
5. The complainant has not met his burden of proving that respondent billed him incorrectly for gas service.

ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Carl J. Smith against Philadelphia Gas Works at Docket No. F-2015-2487041 is denied; and
2. That the record at Docket No. F-2015-2487041 be marked closed.

Date:
  November 13, 2015     

/s/







Christopher P. Pell


Administrative Law Judge
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