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Pursuant 1o the Orders issued by the Pennsylvania Public Utility Commission
(“Comimission”) on May 28, 2015 (the “May 2013 Order”) and November 9, 2015 (“November
2015 Order, and the Briefing Order issued by the Administrative Law Judge (“ALJ”) on
November 9, 2015, Core Communications, Inc. (* Core”) hereby files its Supplemental Main
Brief in the above-relerenced matter,

I. INTRODUCTION AND STATEMENT OF THE CASE

‘The May 2015 Order instructed the parties to address whether the FCC’s February, 2015
VQIP Symmetry Order’ impacts the intercarrier compensation issues in this matter, as well as
“whether either party has met its burden of proof with regard to the amount of traffic for the
claimed backbilling as well as the appropriate compensation.”™ The “backbilling” in question
relates, at a minimum, to Core’s issuance of intrastate and interstate switched access bills to
Verizon in January of 2012, covering the period from February 2009 to December 2011, for toll
traffic that Verizon scnt to Core’s network for termination over Local Interconnection Trunk
Groups (“LITGs).> Core’s claim also involves toll traffic sent by Verizon over these LITGs from
January 2012 through June 2012, for which Core billed switched access on a monthly basis.”
Corc’s switched access backbilling from February 2009 1o December 2011, and the monthly

¢

switched access bills issued by Core between January 2012 and June 2012, shall be referred to
collectively herein as “Core’s Switched Access Claim™.

The traffic at issue in Core’s Switched Access Claim is comprised entirely of non-local,
toll traffic that Verizon transmitied to Core for termination.to Core’s end users. This traffic was

a mix of toll calls terminated to dial-up ISPs and toll Voice over Internet Protocol (“VOIP”) calls

' In the Matter of Connect Am. Fund, 30 F.C.C. Red. 1587 (2013)(*VOIP Symmetry Order™). A copy of this
order is altached hereto as Tab A,
Meay 2015 Order, at 10,
! Core Statement 1.0 (Dircct Testimony of Bret L. Mingo), at 32.
! Core Stmt. 1.0, at 32-33 and 35; and Exhibit BLM-S5.
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terminated to Core’s VOIP-carrier customers.” As Core maintained throughout this proceeding, -
the Interconnection Agreements (“ICAs”) between the partics permit the party terminating toll
traffic to bill the sending party at intrastate or interstate switched access rates, by rating cach call
using the Calling Party’s Number (“CPN”).° The ICAs specifically reference and incorporate the
partics’ respective intrastate and interstate swilched access tarifts to establish the rates and rate
elements applicable 1o the termination of toll traffic.” Core’s switched access billings to Verizon
were calculated using the rate elements set forth in Core’s Commission-approved intrastate
switched access tariff and FCC-approved interstate switched access tarifl, depending on the CPN
of cach call.?

Core’s position throughout this proceeding has been that the toll traffic sent by Verizon to
Core was — and is — billable at switched access rates, regardless of whether the traffic was ISP-
bound traffic or VOIP traffic. Neither party advocated for any distinction between the two types
of traffic in their written testimony in this case. Verizon first raised the issue of VOIP symmetry
during its cross-exami‘nalion of Core’s witnesses at the December, 2012 hearings,9 even though
Core has been completely open and forthright about the VOIP nature of the traffic it terminatcs,
from the very beginning of this case.

In its briefs to the ALJ, Verizon argued that the FCC’s decision in YMax" barred Core

from collecting compensation for VOIP calls, because (Verizon argued) Core did not provide

5 Core Stmt. 1.0, at 2-4; also see, Tr., at 340.
b [CAs, Auachment 1V, § 7.3. The ICAs between Core and Verizon Pennsylvania, LLC and Verizon North,
Inc. are public]y available and on file with the Commission. The two ICAs arc identical, except for the adoption
Icllcr the pricing schedule and certain amendments.

Verizon Pennsylvania-Core 1CA Pricing Schedule, App. 2, p. 23, Item B.1LL

* Core Statement 1.0 (Direct Testimony of Bret L. Mingo), at 15- 16
? As Verizon puts it, “the topic came up at the hearing.” Verizon Reply Bricf, at 41,
10 AT&Tv. YMax, 26 FCC Red 5742 (201 (¢ YMax™).
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traditional incumbent rate elements, or the functional equivalent thereof.'' Notably, Verizon
never raised any issue of functional equivalency in any dispute letter to Core, when the bills were
issued beginning in carly 2012, or subsequently. This is consistent with the FCC’s finding (in the
VOIP Symmeltry Order), that Verizon generally did not begin to dispute VOIP symmetry issucs
until 2013 — a year or more following issuance of the 2011 ICC Transformation Order — and
long after discovery and bricfing had concluded in this case.'? For this reason, the record is not
as complele on the VOIP symmetry issue as it might have been if Verizon had raised the issue in
the ordinary course of business or litigation. Nevertheless, as set forth herein, there is ample
cvidence to demonstrate that Core provides the functions for which it billed Verizon, consistent
with the VOIP Symmetry Order.

The ALJ, without specifically addressing VOIP traffic or YMax, agreed with Verizon’s
overall conclusion that Core was entitled to no compensation because it did not provide
traditional incumbent rate elements or the functional equivalent thereof."* Verizon raised the
YMax issuc once more in its replies to Core’s exceptions,'* in its letter to the Commission
enclosing a decision of the U.S. District Court for the Eastern District of Virginia,l5 and in its

letter enclosing the Fourth Circuit decision which overturned, in part and aftirmed,.in part, the

t Verizon Initial Brief, at 53 (“The FCC announced a new rule beginning January i, 2012 so that CLECs
acting as wholesale intermediaries for cable VolP providers will be able 1o charge for access functions provided by
the retail cable partner, but this rule does not apply to Core because it does not provide that function... Core docs
nol provide most or all of these switched access lunclions, and thus cannot charge for them.™); and, Verizon Reply
Bricf, at 41-42 (*Not only is Core not providing any “end user common lines” for which it could justify charging
Verizon a CCL, but it also is not providing end office switching, for the same reasons the FCC disallowed that
charge in the YMax Order.).

'* VOIP Spmunetry Order, 30 F.C.C. Red. 1587, 9 47.

8 1.D., FOF #s 60-62.
" Verizon Replies to Exceptions, at 11-12.
1 Letler from Susan DeBusk Paiva to Sccretary Chiavetta (April 24, 2013)(arguing that “[s]everal of the

issues in the Virginia case are virtually identical to those pending in the instant proceeding,” and asserting that the
court had-“held that Core VA [sic], which uses the Internet (or IP cloud) to route calls from its switches 10 its
customers, does not-terminate end user lines in any of its switches.”).
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District Court’s rulings in that same case.'® Now that Verizon has lost the VOIP symmetry issue
at the FCC, and the reach of YMux has been narrowly restricted to the specific network and tariff
at issuc in that case, Verizon tells the Commission that the VOIP symmetry issue is moot and
“thc Commission need never reach this issue.”’ The Commission should reject that suggestion.
As sct forth herein, the FCC’s VOIP Symmetry Order, combined with the record evidence
compiled in this case, demonstrates that Core is entitled to bill and collect from Verizon all of the
switched access charges it claims. In particular, the VOIP Symmetry Order, bolsters Core’s
claim related to end-office switching charges and carrier common line charges.

In keeping with the scope of the limited remand ordered by the Commission, this
Supplemental Main Brief will focus on the VOIP Symmetry Order’s guidance on the
compensability of the non-local VOIP traffic that Core terminated on behall of Verizon.
However, the Brief will touch on, and reiterate, the reasons why switched access charges apply
to non-local ISP-bound traffic as well. Finally, because switched access charges apply equally to
both toll VOIP traffic and toll ISP-bound traffic, there was, and is, no nced for Core to provide a
breakout of the tratfic into these two categories.

A. Procedural History

The Procedural History of this case is lengthy and complex, and is sct forth at length in
the Commission’s May 2013 Order, al pages 5-7, and in the Commission’s November 9, 2015
Opinion and Order denying Verizon’s Petition for Reconsideration, at pages 10-13. Core adopts
and restates the Commission’s recitation of the procedural history from those two Orders, as well

as the background of claims sct forth in its Exceptions, at pages 1-2.

1o Letter from Susan DeBusk Paiva to Secretary Chiavetta (June 16, 2014), a1 2.
Letier from Susan DeBusk Paiva to Secretary Chiavetta (February 26, 2015), at |.
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B. Summary of Core’s Switched Aceess Claim

Core submitted evidence demonstrating that Verizon owes Core $2,532,143.22 in
swilched access charges for traffic delivered to Core’s SS7 network, with $711,259.34 being duc
for intersiate switched access charges pursuant to Core’s FCC Tarift No. | and $1,820,883.88
being due for intrastate switched access charges pursuant to Core’s Pa. P.U.C. Tariff No. 4. '8
This claim relates (o the toll traffic Verizon sent to Core over 857 trunk groups. Core indicated
that to the extent Verizon has alrcady paid for some or all of this traffic at the FCC’s rate of
$0.0007/MOU, Core would credit such amounts back to Verizon upon payment of the bills."”
Core also submitted evidence demonstrating that Verizon owes Core an additional $2,661,655.78
in swilched access charges for traffic delivered on Core’s older M network 2

With respect to the data to support Core’s bills, Core provided voluminous CDRs to
supporl its swilched access billing to Verizon as part of the discovery in this case.”’ Core
explained the methodology that it employed to generate its access bills to Verizon, and the
saleguards that were employed to protcet against double-billing of Verizon and another carrier
for the same switched access call. 2 Core compared the NPA-NXX of calling and called parties
1o rate calls as local or toll, consistent with ICA, Att. [V, § 7.3 and industry standard practice.23
Notably, this methodology is fully consistent with the manner in which Verizon bills Core lor
traffic Core sends Verizon over the interconnection trunks.”! Core then used a matching

algorithm to weed out calls for which EMI records provided by Verizon permitted Core to bill

N Core Statement 1,0 (Direet Testimony of Bret L. Mingo), at 32-33 and 35: and Exhibit BLM-5; Relevant
excerpts from Core’s Pa. P.U.C. switched access tariff (as amended over time) are attached hercto as Tabs B - 1)
and excerpts from Core’s FCC swilched access tariff are attached as Tabs E - G.

5 Core Stmt. 1.0, at 35

» Core Stmt. 1.0, at 35-36

2 Core Statement 4.0 (Panel Surrcbuttal Testimony), at 14.

= Core’s Main Brief, at 13-15.

= Core Statement 1.0 (Direct Testimony of Bret L. Mingo), at 3|
H See, Exhibit Core R-27.



another 1XC for switched access calls.” For its part, Verizon proffered no alternative
methodology for Core to bill Verizon for the toll calls Verizon sent Core. Insicad Verizon relied
on the notion, which appears nowhere in the ICA or any applicable legal authority, that it 1s a
tandem provider, and thus entitled to send Core traffic without having any responsibility to pay
intcrearrier compensation.” In these circumstances, Core has met its burden of proof with
respect to its Switched Access Claim, and Verizon has failed to establish its burden ol persuasion
7

. .2
1o rebut Core’s claim.

C. Switched Access Charges For VOIP & the VOIP Symmetry Rule

Since at least 2010, the Commission has consistently ruled that [P-based communications
are subject o switched access charges, and in fact, has gone to great lengths to ensure that
appropriate charges are paid in connection with VOIP traffic in Pennsylvania.® Meanwhile, the
IFCC for many years failed to act on the burgeoning issue of VOIP compensation. As the FCC
noted in the VOIP Symmetry Order, “[p]rior to the [ICC Transformation Order), the
Commission had declined to expressly address the intercarrier compensation obligations
associated with VolP traffic.”* ,

Finally, in the 2011 /CC Transformation Order, the FCC approved new rules (effective

January 1, 2012) which clarify compensation for VOIP traffic moving forward.*® The FCC’s

= Core Statement 4.0 (Panel Swrrebuttal Testimony), at 7.

2 Core Stmt 4.0, at 17.

7 The Commission provided a thorough restatement of the burdens of proof and persuasion in the May 2015
Order, at 7-8.

2" Palmerton Tel. Co., Docket No C-2009-2093336, 2010 WL 1259661, at *21 (Order entered Feb. 11,

2010)(“The evidentiary record is clear that GNAPs has not paid any access charges 1o Palmerton, whether interstate
or intrastate, and that Palmerton's monetary claim is concentrated on the intrastate portion of the intercarrier
compensation disputc at issue that is clearly within this Commission's jurisdiction.™); and, id. (*The fact that GNAPs
transports and indirectly terminates traffic that may have initially originated in IP, inclusive of nomadic VolP, is
largely immaterial to this analysis on whether this Commission has subject matter jurisdiction and whether the
appropriate jurisdictional intercarricr compensation should apply for this common carriage function.™).

“ VOIP Symmetry Order, 30 F.C.C, Red. 1587, 9 4.

0 In the Matter of Connect Am. FFund A Nat'l Broadband Plan for Our Future Establishing Just &
Reasonable Rates for Local Exch. Carriers High-Cost Universal Serv. Support Developing an Unified Intercarrier
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2011 rules define “VOIP-PSTN™ traffic as traffic “exchanged between a local exchange carrier
and another telecommunications carrier in Time Division Multiplexing (TIDM) format that
originates and/or terminates in IP format,”! with the additional clarification that
“It]eleccommunications traffic originates and/or terminates in I’ format if it originates from
and/or terminates to an end-user customer of a service that requires Internet protocol-compatible
customer premises equipment.”* The FCC requires that carriers pay for terminating, toll-dialed
VOIP-PSTN traffic at the applicable interstate rate, both for interstate and intrastate VOIP 3
The [FCC clarified that “[n]otwithstanding any other provision of thc Commission's rules,
a local exchange carrier shall be cntitled to assess and collect the full Access Reciprocal
Compensation charges prescribed by this subpart that are set forth in a local exchange carrier's
interstate or intrastate tariff for the access services defined in § 51.903 regardless of whether the
local exchange carrier itself delivers such traffic (o the called party's premises or delivers the call
to the called party's premises via contractual or other arrangements with an affiliated or
unaffiliated provider of interconnected VolP service, as defined in 47 U.S.C. 153(25), or a non-
interconnected VolP service, as defined in 47 U.S.C. 153(36), that does not itsell seck to collect
Access Reciprocal Compensation charges prescribed by this subpart for that traffic.”™ This rule

became known as the “VOIP Symmetry Rule,” which Core duly incorporated into its tariffs.*> In

Comp. Regime Fed -State Joint Bd. on Universal Serv. Lifeline & Link-Up Universal Serv. Reform -- Mobility Fund,
26 F.C.C. Red. 17663, 18005, § 939 (201 1 X(*ICC Transformation Order”)(“despile the varied opinions in the record
regarding Lhe appropriate approach to Vol P-PSTN intercarrier compensation, there is widespread agreement that the
Commission needed 10 act to address that issuc now.”), Although several carriers filed petitions to preempt or forbid
state commission imposition of switched access charges on VOIP calls, the FCC, at § 975, neither approved nor
denied claims for VOIP compensalion arising prior to the /CC Transformation Order.

A 47 C.F.R. § 51.913¢) ). '
5 47 C.F.R.§ 51.913(a)3).

3 47 C.F.R. § 51.913(a)1).

* 47 C.F.R. § 51.913(b).

3 Core Communications, Inc. Pa. P.U.C. Tarilf No. 4, Supp. No. 2 {Tab D), Original Sheet No. 32.37

(Elfective Feb. |1, 2012); and, Core Communications, Inc. FCC Tarifl No. 3 (Tab G), 5™ Revised Page No. I3
(Effective March 27, 2612) and 4™ Revised Page No. 79 (L:ffective March 27, 2012).
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accordance with the FCC’s ICC Transformation Order, Core revised its FCC and Pennsylvania
swilched access tariffs to explicitly list the applicable charges for VOIP-PSTN traffic. 3¢

In adopting the VOIP Symmeiry Rule, the IFCC “determined that it was appropriate to
adopt a ‘symmetric’ framework” in which “providers that benefit from lower VoIP-PSTN rates
when their ecnd-user customers' traffic is terminated 1o other providers' end-uscr customers also
arc restricted to charging the lower VoIP-PSTN rates when other providers' traffic is terminated
{o their end-user customers.”” The FCC “reasoned that a symmetrical approach best batanced its
policy goals of encouraging migration to an all-1P network, reducing intercarrier compensation
disputes, providing greater certainty to the industry regarding intercarrier compensation revenue
streams, avoiding marketplace distortions and arbitrage that could arise from an asymmetrical
approach to compensation, and advancing competitive and technological neutrality.™®

The VOIP Syﬁlmelry Rule “permit|s| a LEC to charge the relevant intercarrier
compensation {or functions performed by it and/or by its retail VolP partner, regardless of
whether the functions performed or the technology used correspond precisely to those used under
a traditional TDM architecture.” The rule ensures that VOIP providers and their LEC partners
will have “the same opportunity, during the transition to bill-and-keep, to collect intercarrier
compensation for VoIP-PSTN traffic as providers that usc traditional tclecommunications

. ~ C e - . .
infrastructure,” and allows “competitive LECs to charge the same intercarrier compensation as

36 Core Communications, Inc. Pa. P.U.C. Tariff No. 4, Supp. No. 2 (Tab D}, Original Sheet No. 52.37
(Effective Feb. |1, 2012); and, Core Communications, Inc. FCC TarifT No. 3 (Tab G), 5" Revised Page No. 13
(Effective March 27, 2012) and 4™ Revised Page No. 79 (Elfective March 27, 2012).

3 VOIP Symmetry Order, 30 F.C.C. Red. 1587, 1 5; citing, ICC Transformation Order, 26 F.C.C. Red.
17663, 18007, at 4 942,

34 Id

9 YOIP Symmetry Order, 30 T.C.C. Red. 1587, 9 7.
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incumbent LIECs under comparable circumstances for functions performed by them and/or their
retail VolP partners.””

With respect (o the end office switching rate clements, the FCC noted that “[1]ocal
swilching is one of the rate clements of End Office Access Charges, whereas there arc separate
common line charges that recover, as a general malter, the costs associated with the physical
loop and line port.”‘“ The FCC further noted that its rules have always provided that “the
definitions of both ‘end office access” service and ‘end office access’ rate clements explicitly
encompass ‘functionally equivalent’ services.”* The FCC found that “[w]hereas earlier
decisions focused on switching functionality in the context of TDM networks, the VolP
symmetry rule took the next logical step by allowing compensation for functionally equivalent
services provided outside the TDM context.”

D. The VOIP Symmetry Order

Despite the clarifications provided by the VOIP Symmetry Rule, the FCC found, in the
years following the ICC Transformation Order, “that two IXCs - AT&T and Verizon - are
withholding payment for certain access clements when they partner with over-the-top VolP
providers.™ The FCC rejected the AT&T/Verizon position in the VOIP Symmetry Order, in
which the FCC “clariffied] that the [FCC]'s VolP symmetry rule does not require a competitive
LEC or its VolP provider partner to provide the physical last-mile facility to the VoIP provider's
end user customers in order 1o provide the functional equivalent of end office switching, and thus

. - - ‘. . . . 43
for the competitive LEC 10 be eligible to assess access charges for this scrvice.”

an Id
M VOIP Symmetry Order, 30 F.C.C. Red. 1587, 1 8.
2 VOIP Symmetry Ovder, 30 F.C.C. Red. 1587, 9.
» VOIP Symmetry Order, 30 F.C.C. Red. 1587, 9 10.
4 VOIP Symmetry Order, 30 F.C.C, Red. 1587, 9 16.
”’5 VOIP Symmetry Order, 30 F.C.C. Red. 1587, 919,
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‘The I'CC specifically noted that:

o The language of the VolP symmetry rule contemplates symmetrical compensation when
providing VoIP services via new and different technologies.*

e The rule places no restrictions on the types of VoIP providers with which competitive
LI:Cs may form partnerships.”’

e Competitive LIECs may partner with a varicty of VolP partners and collect symmetrical
access charges for covered services as long as one of the partners jointly providing a call
delivers the end office switching functionality.*®

The FCC found that “[d]irect comparisons between TDM network architecture and 1P network
| archilecture cannot be made precisely because [P-based networks do not involve the same types
of physical connections as those found in traditional TDM networks.*

The FCC identified “a number of basic switching functions associated with a TDM call”
which “[w]hile not controlling,” were nevertheless “instructive.” Specifically, the FCC identified
certain “call control” functions which are “necessary to ensure call set-up, conduct and take-
down.” Whereas, “[i|n the casc of a traditional TDM call, this is accomplished by a local switch
connecting the trunk to the termination line/end-point phone device,” the FCC found that “[i]n
the case of a VolP call, the call management system connects the packet stream crossing the
Internet (transport) to the termination point (phone device). The FCC concluded that, “under the
VolP Symmetry Rule, the functional equivalent of end-office switching exists when the

intelligence associated with call set-up, supervision and management is provided;”50 and that

a6 VOLP Symmetry Order, 30 F.C.C. Red, 1587, 9 21,
7 Id
® I,
49 O1P Symmetry Order, 30 F.C.C. Red. 1587, 27.
50 VOIP Symnretry Order, 30 F.C.C. Red. 1587, 1 28.
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“competitive LECs and their over-the-top VolP partners undoubtedly provide the call
intclligence associated with call set-up, supervision and management,”™"
‘The FCC found that “[iln a circuil-sw—itched network the connection of trunks to lines is
critical to call control because of the network architecture, which requires physical connections
to be made between 'pieccs of physical cquipment.”** However, “[i|n an IP world, the customer is
scparately paying for its broadband conncction, which interconnects that customer (o ihe
Internet. .. [and] IP-based call control, the equivalent of end office switching, therefore does not
require a physical connection of trunks 1o lines in order to provide the functional cquivalent of
end-office switching.”
The FCC dismissed Verizon’s continuing reliance on YMax, which preceded the /CC
Transformation Order: “| T|he Commission carefully restricted its findings to ‘the particular
language in YMax's tariff and the specific configuration of YMax's network architecture.””

The FCC further stated: “[e]ven assuming arguendo that the YMax Complaint could be read

more broadly, the VolP symmetry rule adopted in the USF/ICC Transformation Order

supersedes any potential limitation suggested by that decision with respect to traffic

355

encompassed by that rule.
With respect to the CoreTel Virginia case, upon which Verizon also relies, the FCC
stated: “|(|he court held that because CoreTel converts calls into an 1P stream and delivers them
over the Internet, it does not provide ‘the physical infrastructure over which calls are delivered
from CoreTel's premises o its customers,” and that, “although the gencral definition of switched

access service in CoreTel's tariff made reference to IP technology, the tariff's specific definition

o VOIP Symmetry Order, 30 F.C.C. Red. 1587, 29.

f VOIP Synmmetry Order, 30 F.C.C. Red. 1587, 30.

3

) ld.

5 VOIP Symmetry Order, 30 F.C.C. Red. 1587, 9 34; citing, YMax, 26 F.C.C. Red. 5742, 5761.
5 YOIP Symmetry Order, 30 F.C.C. Red. 1587, 9 35. (emphasis added)
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of end office switched access did not....® In the FCC’s view, “the CoreTel decision rests
primarily on tariff language describing traditional TDM network architecture.”’ Without
specifically approving or disapproving the court’s analysis in CoreTel Virginia, or the
applicability of CoreTel’s tariff to VOIP-PSTN traflic, the FCC observed: “[m]any competitive
L.EECs have incorporated tariff language that deseribes functionally equivalent services under the
VolP symmetry rule, cither by explicitly reciting the VolP symmetry rule, or by referring 1o the
‘functional equivalent’ of TDM-bascd end office switching.””®

Finally, the FCC clarified that the VOIP Symmetry Order applies retroactively to the
effective date of the ICC Transformation ()rder,sg which, for this purpose, is January 1, 2012.
With respect to Verizon in particular? the FCC noted that “The record reveals that Verizon did
not initially dispute payment for this traffic, and only began doing so in 2013, more £]1a11 a full
60

year after the relevant rules took effect.

. ARGUMENT

A. The Record Demonstrates That Core Met Its Burden of Proof With Respect
to Its Switched Access Claim, Consistent with the VOIP Symmetry Order

Although the issue was not raised until the last possible moment in the casc, there is
nevertheless ample evidence in the record to support Core’s Switched Access Claim, and meet
Core’s burden of proof, in the face of Verizon’s YMax defense. In keeping with the limited
nature of this remand, the following discussion relates to the proper application of the 'CC’s
VOIP Symmetry Order (o issues in this case, such as end office switching, carrier common line

and symmetrical compensation.

36 VOIP Symmetry Order, 30 F.C.C. Red. 1587, 9 39.
5 VOIP Symmetry Order, 30 F.C.C. Red. 1587, 9 40.
58

I
» VOIP Symmetry Order, 30 F.C.C. Red. 1587, 42.
0 POIP Symmetry Order, 30 F.C.C. Red. 1587, 9 47.
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1. Toll ISP-Bound Traffic and Toll VOIP-PSTN Traffic Are Equally Subject
to Switched Access Charges

(a) The Calls At Issue Are Toll Calls

Since 2000, Core has provided service to dial-up ISPs in Pennsylvania.””
Beginning in 2009, Core began providing service to VOIP customers as well.% The calls at issuc
in Core’s claim for switched access are entirely made up of toll calls, as determined by the NPA-
NXX of the calling and called parties.® Verizon does not dispute that these calls arc toll-dialed;
rather it claims either that the precise wording in Core’s tariffs does not cover the calls, or that
some third party IXC(s), not Verizon, are responsible for compensating Core for thesc calls.*
However, Core’s FCC and Pa. P.U.C. switched access tariffs unquestionably apply to toli calls,
5

whether delivered 1o Core by an 1XC, or by another LEC, such as Verizon.®

(b) The ISP Remand Order is Irrelevant to Core’s Switched Aceess
Claims, Because the ISP Remand Order Does Not Apply to Toll Calls

Verizon argues that the ISP Remand Order applics to all of the calls that it sends

1o Core, because Core did not distinguish ISP-bound from VOIP calls. 5 But it is settled law that

. Core Comme'ns, Inc. v. AT&T Corp., Docket No. C-2009-2108186, 2013 WL 4499089, at *7 (Order
chtered Aug. 13, 2013)(“A7T& ")(*From the time Core began providing telecommunications scrvices in
Pennsylvania through the end of September 2009, Core's only customers in Pennsylvania were ISPs. In or about
Qctober 2009, Core alleged that it began providing service to VolP providers.”).

62 ld See also, Core Statement |.0, Direct Testimony of Bret Mingo, at pp. 2-3, and Tr. at pp. 272, 363.

o Core Stmt. 1.0, at 31:5-15; and, [CAs, Att. 1V, § 7.3 (“Al such time as cither Party has the ability, as the
Party receiving the traffic, to use such CPN information to classify on an automated basis traffic delivered by the
other Party as either Local Tralfic or toll trafTic, such receiving Party shali bill the originating Party the Local
Traffic termination rates, intrastate Exchange Access rates, or interstate Exchange Access rates applicable to cach
minute of traftic for which CPN is passed....™).

o Verizon’s Replies to Exceptions, at 11 (“Core should have billed the originating 1XCs, not the Verizon
local exchange carriers.”). The Commission should note that Verizon’s 7XC's have not paid any Core invoice for
switched access since 2010. Core Statement 2.0 (Direct Testimony of Christopher Van de Verg), at 5:24-6:2.

o ATET, 2013 WL 4499089, ai ¥20 (“carricrs other than interexchange carricrs, such as other local exchange
carricrs and wireless carricrs that arc not interexchange carriers, also transmit toll or non-local calls that arc subject
to Core's Switched Access Tariff.”).

o6 Verizon Replies to Exceptions, at 11 (“Commission precedent involving Core requires the Commission o
assume that all of the traffic at issuc is 1SP-bound, meaning that no access charges apply.”).
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the ISP Remand Order only applics to locally-dialed calls,*” not toll calls.®® The Commission’s
order in the AT&T case, for example, was specifically confined to locally-dialed ISP traffic.®
Since the ISP Remand Order does not apply, neither does the so-called 3:1 ratio for identifying
ISP-bound traffic, which is part and parcel of that order. Indeed, since the ISP Remand Order
does not apply to Verizon’s toll traflic, there is no rcason why Core needs to distinguish ISP
from VOIP traffic, as Verizon contends. Whether destined for an ISP or a VOIP customer,
Verizon’s toll traffic is subject o appropriate switched access charges.

(c) Neither An ISP, Nor A Conference Call Provider, is an Interexchange
Carrier

Core provides service to two types of wholesale customer: ISP and VOIP." 1SPs
purchase “Managed Port Service” and VOIP providers purchase “Superport™ services {rom Core
out of Core’s Pa. P.U.C. Tariff No. 1 (“Local Exchange Services™.”! Both ISPs and VOIP

providers are therefore “End Users” of Core’s tariffed local exchange services, for purposes of

87 Global Naps, tnc. v. Verizon New England, Inc., 444 F.3d 59, 72 (1st Cir. 2006)(“Global NAPs cannot
point to any language in the order that explicitly preempts state regulation of access charges for the non-local ISP-
bound traffic at issuc.””); Ferizon California, Inc. v. Peevey, 462 F.3d 1142, 1158 (9th Cir. 2006). (“[TThe ISP
Remaned Order was exclusively concerned with the operation of § 251(b){5) of the Act and the imposition of
reciprocal compensation charges on ISP-bound waffic.”); Global NADs, Ine. v. Verizon New England, Inc., 454 F.3d
91, 99 (2d Cir. 2006)(*“The ultimate conclusion of the 200/ Remand Order was that 1SP-bound traffic within a
single calling area is not subject to reciprocal compensation.”).

68 The ancillary issue whether a so-called “YNXX” call is local or toll is not at issue here, because all of the
calls that comprise Core’s Switched Access Claim were dialed by the calling end user as a toll call. VNXX calls are
by definition locally-dialed calls. By contrast, the decision to dial a toll call to access the Internct, and thereby
possibly incur end user toll charges, is the consumer’s own choice, and may reflect a relative lack of competitive
choice for Internet access. In any event, Core cannot and does not control these consumer dialing choices, and the
Commission should ignore Verizon’s predictable cries of “regulatory arbitrage™ when il comes to these toll calls.
('9 AT&T, 2013 WL, 4499089, at *7 (“In our December 2012 Order, we ruled that we arg authorized 1o
establish rates consistent with the FCC's intercarrier compensation regime for [SP-bound traffic. As such, we
determined, consistent with federal law, that the FCC's rate cap of $0.0007 per minule of use is the appropriate
reciprocal compensation rate that should apply to the locally-dialed ISP-bound traffic that AT&T sends to Core for
termination on Core's network.”){Emphasis added).

7 Core Stmt. 1.0, at 2, lines §-16.

" fd., at 2:17-25; also see, Core Communications, Inc. Pa. P.U.C. Tari{ff No. 1, Supp. No. 4 (“Local
Exchange Services”), 4™ Revised Sheet No. 81 (Effective: October 24, 2005)(tarifTing Managed Port Services as a
local exchange service for 1ISPs); and, id., 1*' Revised Shect No. 81.1 (Effective June 18, 2009)(Superport
Services)(tariffing Superport as a local exchange service for VOIP providers. Relevant excerpts froim Core’s Local
Exchange Services tarifT are attached hereto as Tab H.
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Core’s switched access tarifts.”> During the period covered by the cvidentia.ry record in this case,
which runs through mid-201 2, Core’s VOIP customers were limited to conference service
companies (“CSCs™).” Contrary to Verizon’s claim,” neither an ISP nor a CSC carrics
communications‘bctwccn exchanges. Rather, they receive traffic in one exchange, and use 1P
equipment to furnish enhanced services to their customers. An ISP reccives TDM traffic,
converts it into [P packets using modem cquipment, and thereby enables an Internet browsing
session.” A CSC uses [P-enabled equipment 1o bridge together multiple calls to form a
conference call.”

2. Core Provides End Office Switching

Whether a call is terminated to an ISP or a VOIP customer, Core unquestionably
“provide[s] the call intelligence associated with call set-up, supervision and management,””’

which is the touchstone of end office switching established by the ¥OIP Symmetry Order. No

matter whether Core’s customer is an [SP or CSC, Core switches the call to the appropriate

& Core Communications, Inc. Pa. P.U.C. Tariff No. 4 (Switched Access Tarifl), Original Sheet No. 7
(Effective July 2, 2008)defining “End User”™ as “|a]ny ... entity... which subscribes to intrastate service provided
by an Exchange Carrier.”); and, Core Communications, Inc., ct al. FCC Tariff No. 2 (Interstate Access Services
Tariff), Original Page No. 7 (Effective: October 3, 2009)(defining “Company End User” as “[a]ny... entity that
subscribes 1o or otherwise uses the local exchange services of the Company.”). Relevant excerpts from Care’s Pa,
P.U.C. switched access tariff, including all revisions and versions of same from 2009 through the present day, are
attached hereto as Tabs B through D and relevant FCC tarifT excerpts and revistons arc at Tabs E through G.

B 1.DD., FOF ifs 5 and 36 (referring to Core’s VOIP customers as ISPs and CSCs).

7" Verizon Initial Bricf, at 50. (“Under Corc's intrastate access tariff, ISPs, conference calling providers, and
other such entitics are “Interexchange Carriers™ rather than “End Users,” and transmissions (o their premises would
nol constitute Switched Access Service for which Core is entitled to bill Verizon.™).

& in Re Core Commc'ns, Inc. Application 1o Provide Local Exchange Services, Docket No. A-
310922F0002AMA, 2006 WL 3523753, at *15 (Order entered Dec. 4, 2006)(I1SPs themselves, are treated as end
users of telecommunications services, while the underlying service they provide to ISP subscribers, [nternet access,
is information.™; aff"d sub nom, Rural Tel. Co. Codal. v. Pub. Util. Comm'n, 941 A2d 751,752 (Pa. Commw. Ct.
2008). .

7 Tab J — Sprint v. Crow Creek Sious Tribal Court, Docket No. 4:10-CV-04110-KES, Doc. 243, Order
Denying Sprint’s Partial Motion for Partial Summary Judgment, at 20-21([ T |he switching service provided by
NAT to Free Conferencing required IP-compatible customer premises equipment to complete the call. ..
Consequently, ihe calls terminated in [P format. .. Becausce the traffic was exchanged over PSTN flacilities and
terminated in 11 format, the calls were VolP-PSTN traffic.™).

7 VOIP Symmetry Order, 30 F.C.C. Red. 1587, 929.
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de;tinalionm and is therefore entitled to end office switching compensation. Indeed, the
switching functionality Core provides in Pennsylvania was the subject of specific Commission
findings in a previous case and subsequent appeal.” Core’s tarifls, which werce updated
immediately following promulgation of the ICC Transformation Order, clearly and
uncquivocally reference and incorperate the VOIP Symmetry Rule, 47 C.F.R. § 51.913, as il
applics to end office switching and other switched access rate clements.™

In the case of calls to an ISP or CSC, Core also, in addition to call intelligence, “own|s]
or control[s| the transmission path over which the call is finally transmitted to the end user,””'
which the FCC has identified as the more traditional, pre-VOIP Symmetry Rule, test for end

office switching. Core delivers calls to its ISP and CSC customers (which arc “end users” for

™ Core Stmt. 1.9, at 5:4 through 7:2 (describing {functions performed by Core’s switches, to include TDM
switching, packet swilching, session initiation protocol (“SIP™) support and S87 signaling); and sce, Proprictary
Exhibit BLM-I (Network/Call Flow Diagrams)(describing Core’s switches® handling of calls coming from
Verizon}. For the sake of convenience, Exhibit BLM-1 is attached hereto at Tab 1.

b In Re Core Comme'ns, Inc., A-310922F0002AMA, 2006 WL 3523755, at *13 (Dec. 4, 2006)(“Core. .. uscs
a self-provision|ed] switch, or switch equivalent, for service™); and, Rural Tel. Co. Coal. v. Pub. Util. Comm'n, 94|
A2d 751, 757 (Pa. Commw. Ct. 2008)(“The record reflects that Core has installed switches in Altoona, Harrisburg,
Philadelphia and Wilkes—-Barre. Corc's transmission path service originates and terminates dial-up calls. .. to Corce's
swilch facilitics located in Pennsylvania. From that point, Core hands the calls ofl'to the 1SP. Core contends, and the
Commission agreed, thal the use of some, but not all, of onc's own facilities (in this case switches and a transmission
ﬁ)alh) makes a CLEC a facilities-based carrier.”).

Core Communications, Inc, PA P.U.C. Tariff No. 4, (Tab D), Supplement No. 2, Original Sheet No. 52.37
{EFffective February 11, 2012)(“In the absence of an interconnection agreement between Customer and Company
that provides otherwise, Customer shall compensate Company for Switched Access Service as set forth in this Tarifl
for any traffic that falls within the scope of “toll VoIP-PSTN traffic” (as that term is discussed in FCC ltem No. 11-
161 (rel. November 18, 201 1) and 47 U.S.C. § 51.913(a)), at the interstate switched access raies for the state of
Pennsylvania as sct forth in section 5.6 of this tariff (Intrastate Switched Access Tariff PA PUC No. 4). Customer
shall be entitled 1o assess and collect Switched Access Charges for toll VolP-PSTN traftic from Customer to the full
extent permitted under applicable law, including the functions described in FCC Item No. 11-161 and 47 C.F.R. §
51.913(bY); and, Core Communications, Inc. FCC TariiT No. 3, (Tab G), 5th Revised Page No. 13 (Effective March
27, 2012)(“Switched Access Service includes, but is not limited to, the functional equivalent of the incumbent local
cxchange carrier interstate exchange access services typically associated with following rate elements: carrier
commeon line {originating); carrier common line (terminating); local end office switching; interconnection charge;
information surcharge; tandem swilched transport termination; tandem swilched transport facility (per mile); tandem
switching; common transport multiplexing; and common trunk port. Consistent with 47 C.F.R. § 61.26(a)(3)(ii),
Switched Access Services includes the termination of interexchange telccommunications traffic 1o any retail end
uscr, cither directly or via contractual or other arrangements with an affiliated or unaffliated provider of
interconnected VolP service, as defined in 47 U.8.C. § 153(25), or a non-interconnected VolP service, as defined in
47 U.S.C. § 153(36), that docs not itsell seek 1o collect reciprocal compensation charges prescribed by this subpart
i‘i)x' that traffic, regardless of the specific Tunctions provided or facilities used.”™)

VOIP Symmetry Order, 30 F.C.C. Red. 1587, 9 31.
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telccommunications purposes) over hard-wired connections to their collocated servers within
Core’s central office switch sites.*? Verizon does not contest this fact.® With respect to Core’s
services in Verizon territory, the Commission found in 2006 that Core hands off the calls to its
ISP customers and thercby proviﬂcs the “(ransmission path.”* While this hand-off may not
correlate preciscly to an incumbent’s copper POTS line, as Verizon argucs, that is not the
relevant standard, Core controls the physical hand-ofT, consistent with the definitions of “end
user” and “terminations in the end office of end user lines™ as set forth in Core’s swilched access
and local exchange services tariffs. * To be clear, the ISP or CSC is the “end user” which
interfaces with Core via 1P-cnabled customer provided equipment (“CPE™), and the “line™ is the
physical connection between Core’s switch and the ISP’s or CSC’s server. Accordingly, with
respect to ISP and CSC traffic, Core provides end office switching both under the new, VOIP

model (call intelligence) and the old TDM model (physical connection).

i See, Proprictary Exhibit BLM-1 (Network/Call Flow Diagrams), Tab 1 hereto (Sccond diagram depicts
transmission lines connecting Core’s Lucent APXs to Core’s LAN switches to Managed Modems and Collocated
Voice Customoers).
4 Verizon Reply Bricf, at 42 (“[As Core explained at hearing, it terminates traffic to picces of
equipment...”). In fact, all ielecommunications are terminated to “pieces of cquipment.” While the specific
cquipment to which Core terminates calls are more comparable to a large business or government PBX system than
to a residential handset, Core nevertheless terminates calls to customer premise equipment, just like any traditional
carrier.

Rural Tel. Co. Coal. v. Pub. Util. Contm'm, 941 A2d 751, 757 (Pa. Commw. Ct. 2008),
b Corc Communications, Inc. Pa. P.U.C. Tariff No. 4, (Tabs B through D}, Original Sheet No. 7 (defining
“End User™ as any “entity... which subscribes to intrastate service provided by an Exchange Carrier”), Original
Sheet No. 44 (“Switched Access Service is available when... terminating calls... to an end user which subscribes to
[Core’s] Local Exchange Services.™); and Original Sheet No. 48 (“The End Office Switching cost category
establishes the charges related to the use of end office switching cquipment, the terminations in the end office of end
user lines, the terminations of calls at Company Intercept Operators or recordings, the Signaling Transfer Point
(ST costs, and the SS7 signaling function between the end ofTice and the STP.”); Core Communications, Inc. FCC
Tarift No. 2, (Tabs E through G), Original Page No. 7 (defining “Company End User” as any “entity that
subscribes to or otherwise uses the local exchange services ol the Company.™); Original Page No. 42 (“Switched
Access Service is available when... terminating calls... to an End User which subscribes to the Company’s Local
Exchange Services.™); and Original Page No. 42 (The nd Office Switching rate category establishes the charges
related to the use of end office switching equipment, the terminations in the end office of end user lines, the
terminations of calls at Company Intercept Operators or recordings, the Signaling Transfer Point (STT) costs, and
the $S7 signaling function between the end office and the STP.”); and, Core Communications, Inc. Pa. P.U.C. Tariff
No. 1, (Tab H), Supp. No. 18 (“Local Exchange Services”), 1" Revised Sheet No. 81.1 (Effective: June 18,
2009)(Superport Services)(a VOIP customer “must collocate its equipment for the purpose of interfacing with
Superport service...™).
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3. Core Provides Carricr Common Line

IFor the same reasons set forth above, Core provides the functionality associated with
carrier common line. Core’s tariff defines “Common Line™ as “charges related to the use of
Company-provided end user common lines by customers and end users for interstate access.”™
Core provides the physical connection (ling) between its customer (the carrier) and its end user
(the ISP or CSC). No other carrier provides any part of any of these lines; Core does. The 'CC
has clarified that CCL. charges are separate and distinet from end-office switching.*” Therefore,
Core is entitled to CCL charges. This result is fully consistent with the FCC’s policy to ensure
that VOIP providers and their LEC partners will have “the same opportunity, during the
transition to bill-and-kecp, to collect intercarrier compensation for VoIP-PSTN traffic as
288

providers that use traditional telecommunications infrastructure.

4. YMax is Inapplicable to Core

In the VOIP Symmetry Order, the I'CC cautioned against applying YMax generally 1o bar
CLEC switched access charges, which is precisely what Verizon s attempting to do in this case.
The FCC noted that it “carefully restricted its findings to ‘the particular language in YMax's

%% and that “[¢]ven

tariff and the specific configuration of YMax's network architecture,
assuming arguendo that the YMax Complaint could be read more broadly, the VoIP symmetry
rule adopted in the USF/ICC Transformation Order supersedes any potential limitation

suggested by that decision with respect to traffic encompassed by that rule. " With these caveats

in mind, YMax clearly has no application to Core’s Switched Access Claim.

8 Core Communications, Inc. PA P.U.C. Tariff No. 4, (Tab B), Original Shcet No. 48.
s VOIP Symmeiry Order, 30 F.C.C. Red, 1587, % 8 (“L.ocal switching is one of the rate clements of End
Office Access Charges, whereas there are separate common ling charges that recever, as a general matter, the costs

associated with the physical loop and line port.™).

¥ YOLIP Symmetry Order, 30 F.C.C. Red. 1587, 9 7.
* YOIP Symmetry Order, 30 F.C.C. Red. 1587, 9 34; citing, YMax, 26 ¥.C.C. Red. 5742, 5761.
” VOIP Svmmetry Order, 30 F.C.C. Red, 1587, 4 35.
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The record reflects numerous differences between Core’s network and tariffs and the
network and tariff at issue in YMax. TFirst, the FCC specilically found that, for many of its POPs,
“¥YMax has no equipment of its own and leascs no space at these locations... [and] [a]s it turns
out, all of the equipment, facilities, configurations and interconnections in these 110 locations are
actually provided exclusively [to YMax] by AT&T.”®! By contrast, Corc owns and operates six
switches at six different wire centers in Pennsylvania, one in cach LATA.% Second, in the tariff
at issue in YMax, “|aln ‘IEnd User’ is defined as a person or entity ‘that uses the service of the
Company [YMax| under the terms and conditions of this Tariff,;”” meaning, YMax’s federal
switched access tariff. YMax, 26 F.C.C. Red. 5742, 5749. Critically, Core’s switched access
tariffs define “End User” very differently. In Core’s tariffs, “End User” means a customer of
Core’s local exchange services, such as an ISP or VOIP provider.”® Third, and most importantly,
Core, as demonstrated herein, provides the physical line connection to its customers, whereas
YMax had no physical connection to its customers.”

5. CoreTel Virginia Is Not On Point

The CoreTel Virginia casc involved over-the-top (“OT17) traffic solely.”” There is no

OTT tralfic on record in this case. As discussed at length hercin, Core’s customers through mid-

v YMax, 26 F.C.C. Red. 5742, 5746.
I Core Sunt, 1.0, at 5:4 through 7:2,
o Core Communications, [nc. PA P,U.C. Tariff No. 4 (Switched Access Tariff), Original Sheet No. 7

(Effective: July 2, 2008)(Tab B)Y{(dcfining “End User™ as “[aJny ... enlily... which subscribes to intrastate service
provided by an Exchange Carrier.”Y; and, Core Communications, Inc., et al. FCC TarifT No. 2 (Interstale Access
Services Tariff), Original Page No. 7 (Effective: October 3, 2009)(Tab E)(defining “Company End User” as
“[ajny... entity that subscribes to or otherwise uses the local exchange services of the Company.”).

o YMax, 26 F.C.C. Red. 5742, 5757(YMax does not provide any physical transmission facilitics that
establish point-to-point connections between the premises of Called/Calling Partics and Y Max equipment.”
Instead, multiple partics other than YMax -- starting with the Called/Calling Partics' [SPs and ending with [Redacted
confidential information regarding Y Max's network configuration] or AT&T, with a number of unknown 1SPs in
between -~ must provide physical transmission facilitics to complete a link between the premises of Called/Calling
Parties and YMax.”).

o Corelel Virginia, LLC v. Verizon Virginia, LLC, 752 F.3d 364, 374 (4th Cir. 2014)(“CorcTel converts
incoming calls into a data stream once they reach its office and then delivers these calls to its customers over the
public internet.”); afse see, Letter from Susan DeBusk Paiva to Secretary Chiavetta (April 24, 2013)(asserting that
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2012 were ISPs and CSCs, 10 whom Core delivered calls through physical connections provided
by Core. The CoreTel Virginia court, which did not have the benefit of the VOIP Symmetry
Order when it ruled, relied on YMax to reach its findings. Not surprisingly, the CoreTel Virginia
court’s analysis is inconsistent with the VOIP Symmetry Order, which in many ways restricted or
even contradicted YMax. For example, the court, relying on YMax, lound that end office

~ switching charges enable carriers “to construct the tangible connections between themselves and
their customers,™ but the FCC explained in the YOIP Symmeiry Order, “[1}ocal switching is one
of the rate elements of End Office Access Charges, whereas there are separate common line
charges that recover, as a gencral matler, the costs associated with the physical loop and line
port.” The court also found CoreTel Virginia’s then-current FCC tariff, which recites verbatim
the VOIP Symmetry Rule, ]acking,,98 whereas the FCC spoke approvingly of CLEC taritfs which
“explicitly recit[e] the VolP symmetry rule.” Finally, the court obviously did not have any
reason to review Core’s Pennsylvania P.U.C. tarift, which covers the bulk of Core’s Switched
Access Claim, and which clcarly incorporates the VOIP Symmetry Rule, 47 C.F.R. § 51.913, in
an independent section of the tariff devoted to VOIP-PSTN traffic.'™

B. Verizon May Not Collect Switched Access For VOIP At a Rate Higher Than
the Rate It Pays Core

In the VOIP Symmetry Order, the FCC reiterated “that it was appropriate to-adopt a
‘symmetric’ framework” for VOIP traffic, one in which “providers that benefit from lower VolP-

PSTN rates when their end-user customers' traffic is terminated to other providers' end-user

the court “held that Core VA [sic], which uses the Internet (or 1P cloud) to route calls [rom its swilches to its
customers, does not terminate end user lines in any of its switches.”).

% Coretel Virginia, LLC v. Verizon Virginia, LLC, 752 F.3d 364, 375 (4th Cir. 2014).
7 VOIP Symmetry Order, 30 F.C.C. Red. 1587, 1 8.

o CoreTel Virginia, LLC v, Verizon Virginia, LLC, 752 * 3d 364, 375 (dth Cir. 2014).
i VOIP Symmetry Order, 30 F.C.C. Red. 1587, 1 40.

100 Core Communications, Inc. Pa. P.U.C. Tariff No. 4, Supp. No. 2 (Tab D), Original Sheet No. 52.37
(Effective February 11, 2012).
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customers also are restricted 1o charging the lower VolP-PSTN rates when other providers'
traffic is terminated to their end-user customers.” *' According to Verizon, “|Core’s originating)

102 -y . . . .
"2 That being the case, Verizon may not charge Core a higher

traffic is all VolIP-originated....
rate for VOIP traffic than Core charges Verizon for VOIP traffic. Thus, whatever rate the
Commission deterniines to be applicable to VOIP traffic, that rate must be applied symmetrically
between the parties. Only in this way can the Commission further the FCC’s “policy goals of
encouraging migration to an all-1P network, reducing intercarricr compensation disputes,
providing greater certainty to the industry regarding intercarrier compensation revenue streams,
avoiding marketplace distortions and arbitrage that could arise from an asymmetrical approach to

. . .. . . 3
compensation, and advancing competitive and technological neutrality. 1o

1. CONCLUSION

The VOIP Symmetry Order provided imporiant and definitive clarifications that bear
directly on Core’s Swilched Access Claims, and the Commission was correct 1o seck additional
briefing from the parties on this topic. The VOIP Symmeiry Order makes it abundantly clear that
CLECs that provide the functional equivalent of end oftice switching are entitled to collect
access charges under the VolP Symmetry Rule. Furthermore, the VOIP Symmetry Order
confirmed that the functional equivalent él’ end-office switching exists when a CLEC provides
intelligence associated with call set-up, supervision and management, and the record in this case
clearly demonstrates that Core provides these functions to its end-users. Finally, the ¥OIP
Symmetry Order mandates rejection of Verizon’s main argument against paying Core’s switched

access charges, i.c., the YMax defense.  Accordingly, Core respectfully requests that the

o YOIP Symmetry Order, 30 F.C.C. Red. 1587, 94 5; citing, ICC Transformation Order, 26 ¥F.C.C. Red.
17663, 18007, at 1 942.
2 1.D., FOF # 81,

o VOIP Spmmetry Order, 30 F.C.C. Red. 1587, 4 5; citing, ICC Transformation Order, 26 F.C.C. Red.
17663, 18007, at 9 942.
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Commission enter an Order which confirms that Core is entitled to the [ull amount of its

Switched Access Claim.

Respectfully submitted,

Adll—

Mfichacl A. Gruin, I':\slq‘.,

Counsel for Core Communications, Inc.
ID-No. 78625

17 N. 2" 8t,16" Ifloor

Harrisburg, PA 17101

717-255-7365

mag@stevenslee.com

November 20, 2015
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R INTRODUCTION

1. In this document, on our own mation, we issuc a declaratory ruling to ensure that the
policics enacted by Congress and implemented by the Commission embrace modern communications
networks, and encourage the deployment of, and transition Lo, IP-based networks and services.! The

' See Technology Transitions et al., GN Docket No. 13-3 ct al., Order, Report and Order and Further Notice of
Proposed Rulemaking, Report and Order, Order and Further Notice of Proposed Rulemaking, Proposal Tor Ongoing
Data [nitiative, 29 FCC Red 1433, 1435, para. 1 (2014) (2014 Technology Transitions Order) {describing the
“historic teehnology transitions that are transforming our nation’s voice communications services — from a network
based on time-division multiplexed (TDM) circuit-switched voice services running on copper loops to an all-Internet
Protocol (IP) using copper, co-axial cable, wircless, and liber as physical infrastructure.” The Commission observed
(continued. ..}
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record in this procecding reveals a dispute regarding the appropriate interpretation of the so-called “VolP
symmeltry” rule that the Commission adopted in the 2011 USIACC Transformation Order. Tmportantly,
the record suggests that the conflicting interpretations of the VoIP symmetry rule arc hindering [P-to-11
interconnection negotiations.” To further the goals enacted by Congress and implemented by the
Commission of promoting and protecting competition and increased access for voice services, we clarily
that the VolP symmetry rufe applics in a technology- and lacilitics-neutral manner.

2, Specifically, this declaratory ruling terminates a controversy surrounding the assessment
of end office switching charges under the VoIP symmetry rule as applied to VoIP-PSTN traffic.”
Traditionaily, end office switching charges are assessed by the local exchange carrier (LEC) that serves a
particular customer. Inits 2011 USFACC Transformation Order, the Commission addressed a situation
that is becoming increasingly more common as customers migrate from legacy voice lo Vol services. In
nmany cascs now, customers purchase their voice services from interconnected Vol P providers, rather than
LECs. Those ValP providers, however, still in most cases rely upon LECS to deliver traffic to and (rom
the public switched telephone network (PSTN). The majority of VolP providers are “facilitics-based,”
typically meaning that they provide the last-mile facility to the customer as well as the VolP service (c.g.,
a cable provider that bundles VolP services with video and broadband). But in some cases, the VolIP
provider does not also provide the last-mile facility, and situations invalving these “over-the-top™
providers (c.g., Vonage) and the LECs they use to exchange wraffic with the PSTN have gencrated
disagrcement about the intent of the Commission’s rule. [n the USF/ACC Transformation Order, the
Commission stated that a LEC providing end office switching or its “functional cquivalent™ may assess
Reciprocal Compensation Access Charges (access charges) for such services pursuant Lo the VolI*
symmetry rule.”

3 In this declaratory ruling, we remove a question surrounding the Vol P symmetry rule?
and confirm that it is technology and lacilitics ncutral. 1t docs not require, and has never required, an

(Continued from previous page)
that modernized networks “dramatically reduce network costs, allowing providers Lo service customers with
increased efficiencies that can lead to improved and innovative product offerings and lower prices,” and can lead to
“further investments in innovation that both enhance existing products and unlcash new services, applications, and
devices.” Jd. at 1435, para. 2).

% See, e.g., Letler from Brita 1. Strandberg, Counsel o Vonage Holdings Corp., to Marlene H. Dortch, Sceretary,
FCC. WC Dockel No., 10-90 ¢l al., at -2 (filed Feb. 12, 2014) (Vonage Feb. 12, 2014 Ex Parte Letier); see also
Letter from Joseph C. Cavender, Vice President, Level 3, to Marlene H. Dorteh, Sceretary, FCC, GN Dockel No.
13-5 at 2 (filed May 16, 2014) (Level 3 May 16, 2014 Ex Parte Letter).

* See 47 CE.R. § 1.2{a) (“The Commission may, in accordance with section 5(d) of the Administrative Procedure
Act, un motion or on ils own motion issuc a declaratory ruling terminating a controversy or removing uncertainty.™).
The VolP symimetry rule was adopted in the USFACC Transformation Order. Conneet America Fund et al,, WC
Dacket No. 10290 ct al., Report and Order and Further Notice of Proposed Rulemaking, 26 FCC Red 17663, 18026-
28, paras. 970-71 (201 1) (USFACC Transformation Orvder or Transformation Order), pets. for review denicd sub
nom. fnre FCC 11-161,753 F.3d 1015 (10th Cir. 2014). We use the following acronyins in a manner similar 1o
their use in the USFACC Transformation Order: “Voll” stands lor “Voice over Internet Protocol”; “PSTN” stands
tor *“Public Switched Telephone Network™; “i stands for “Internct Protocol™; and “TDM” stands for “Time
Nivision Multiplexing.” The Commission defines VoIP-PSTN wraffic as “traffic exchanged over PSTN facilities
that originates and/or terminates in 1P format,” and the definition is broad enough to include both interconnected and
non-interconnected Vol traffic. See id. at 18005-06, paras. 940-41 & n.1891 (explaining that VoIP-PSTN wraftic in
the USFACC Transformation Order includes “interconnected VolIP,” and "PSTN™ refers to traffic exchanged in
TDM format).

P USFACC Transformation Order, 26 FCC Red a1 18026-28, paras. 970-71.

3 See, e.g., Letter from Tamar Finn, Counsel to Bandwidth.com, to Marlene M. Dorteh, Secretary, FCC. WC Docket
No. 10-90 et al., at 2-3 (ftled June 11, 2012} (Bandwidth June 11, 2012 Ex Parte Leter); Letter from Jack Zinman,
General Attorney and Associate General Counsel, AT&T, 10 Marlence H. Dortch, Sceretary, FCC, CC Docket No.
96-45 ctal., at 1-2 (filed July 16, 2012 (ATE&T July 16, 2012 Fx Parte Letter); Letter from Tamar Finn, Counsel to
(continucd...)
2
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entity o usc a specific technology or ils own facilitics in order for the service il provides to be considered
the functional cquivalent of end office switching.® Indeed, the record reflects no disagreement that a
compelitive LEC partnering with a facilitics-based VoIP provider provides the “functional equivalent™ of
cnd office switching, As explained below, the same is true when the competitive LEC partners with an
over-the-top VolP provider to exchange Wratfic with interconnected carriers, and in both instances the
competitive LECs may assess end office switching charges for such services.”

M. BACKGROUND
A, The USFACC Transformation Order

4. Prior to the USF/ICC Transformation Order, the Commission had declined 1o expressly
address the intercarrier compensation obligations associated with VolP traffic.* Some parties asserted
that waffic originating or terminating in 1P was subjcct to the same compensation as traditional voice
traffic, whilc other carriers maintained that no compensation was duc.” VoIP-PSTN traffic had been a
particular source of intercarricr compensation disputes and litigation, with some states allowing providers
Lo assess dilferent access charges in various circumstances, with widely varying results.” Evidence in the
record demonstrated asymmetric revenue flows Tor traffic exchanged between a traditional wireline LEC
and a LEC partnering with a VolP provider." The Commission found that the existing intercarricr
compensation system was “fundamentally in tension with and a deterrent to the deployment of [P
nelworks,” and was “riddled with inelTiciencies and opportunities for wasteful arbitrage.™'? Finding that
“current uncertainty and associated disputes” were “likely deterring innovation and introduction of new
[P services 1o consumers,” the Commission determined it appropriate, for the first time, to address
inlercarrier compensation for VoIP-PSTN traffic.”

{Continued from previous page)
Bandwidth.com, and John Nakahata, Counsel to Level 3, 1o Marlenc H. Dortch, Secretary, FCC, WC Dockel No.
10-90 ¢t al., at 5-10 (Aled Sept. 10, 2012) (Level 3 and Bandwidth Sept. 10, 2012 Ex Parte Leler),

S USFHCC Transformation Order, 26 FCC Red at 18026, para. 970.

T We interpret the filings that we address in this declaratory ruling to be premised on the fact that the LEC sceking to
assess end office access charges also assigned the calling party telephone number as reflected in the database of the
Number Portability Administration Center (NPAC). See, e.g., Bandwidth June 11, 2012 Ex Parte Letter at 4 (noting
that the competitive LEC assigns the NPAC number). We do not address the interpretation or application of our
VoIP symmetry rule in cases where the LEC secking to charge end office access charges does not assign the calling -
party telephone number. Compare Letter from Alan Buzacotl, Executive Director, Federal Regulatory, Verizon,
Marlene H. Dorteh, Seeretary, FCC, WC Docket No, 10-90 ct al., a1 2 {{iled Jan. 13, 2015) (Verizon Jan. 13, 2005
Fx Parte Letter) (arguing that the Vol symmetry rule only applies il the competitive LEC is histed in the database
ol the NPAC as providing the calling party number), anef Letter from Alan Buzacolt, Exceutive Director, Federal
Regulatory, Verizon, 1o Marlene H. Dorteh, Sceretary, FCC, WC Docket No. 10-90 el al., at 2 (filed Jan. 29, 20135)
(Verizon Jan. 29, 2015 Ex Parre Leuter) (asking the Commission (o apply its ruling only if the competitive LEC is
listed in the NPAC database as providing the calling party number), with Letter from Heary T. Kelly, Counscl to
Peerless Network, to Ms. Marlene H. Dorteh, Seeretary, FCC, CC Docket No. 01-92 et al., a1 8-9 (filed Dec. 10,
2014) (Peerless Dec. 10, 2014 £x Parte Leuter) (swating that the payment of originating end office switched access
charges is nol limited to circumstances where the compelitive LEC provides the ANI (automatic number identilier)).

8 See Connect Ameriea Fund et al., WC Dockel Ng. 10-90 et al., Notice of Proposed Rulemaking and Further Notice
of Proposed Rulemaking, 26 FCC Red 4554, 4746, para. 610 (201 1) (USF/ICC Transformation NPRAT).

“1d.

W USFACC Transformation Order, 26 FCC Red at 18003-04, para, 937

" See id. at 18005, para. 938; see also USF/ACC Transformation NPRM, 26 FCC Red at 4746, para. 610 & 0,920,
12 USKICC Transformation Order, 26 FCC Red at 17669, para, 9.

M Id. at 18005, para. 939.

LS )
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5. Accordingly, the Commission adopted a prospective transitional inlercarrier
compensation framework for VoIP-PSTN traffic.'* In particular, the Commission determined that it was
appropriate to adopt a “symmelric” framework.” The Commission explained that, under a symmetric
approach, “providers that benefit from lower VoIP-PSTN rates when their end-user customers” traffic is
terminated o other providers™ end-user customers also are restricled to charging the lower VoIP-PSTN
rates when other providers' traffic is terminated to their end-user customers.™ 1t reasoned that a
symmeltrical approach best balanced its policy goals of encouraging migration to an all-IP nctwork,
reducing intercarrier compensation dispules, providing greater certainty 10 the industry regarding
intercarrier compensation revenue streams, avoiding marketplace distortions and arbitrage that could arise
from an asymmetrical approach Lo compensation, and advancing competitive and technological
neutrality."”

6. To ellectuate these goals, the Commission adopted rules that “permit a LEC to charge the
relevant intercarricr compensation for functions performed by it and/or by its retail VoIP partner,
regardless of whether the (unctions performed or the teehnology used correspond precisely to those used
under a traditional TDM architecture.”™" This rule is commonly referred (o as the “VolP symmetry rule,”
The rule ensures that VoIP providers and their LEC partners will have “the same opportunity, during the
transilion to bill-and-keep, to collect intercarrier compensation” for VolP-PSTN traftic as providers that
usc traditional telecommunications infrastructure.” The Commission allowed, on a prospeclive basis,
competitive LECs to charge the same intercarricr compensation as incumbent LIECs under comparable
circumstances for functions performed by them and/or their retail VoIP partners.® This rule was a
departuic from prior Commission policy that providers were allowed to charge for services that only they
themsclves provided.* The availability of these aceess charges is limited, however, as all terminating
switched end office access charges will have transitioned to a bill-and-keep regime by 2020.%

7. The VolP symmetry rule, codificd in section 51.913(b) of thc Commission’s rulcs,
specifies:

Notwithstanding any other provision of the Commission’s rules, a local
exchange carrier shall be entitled (o assess and collect the full Access

" See id. at 18026-27, para. 970; see afso 47 C.F.R. §§ 51.913,61.26(1). Spccilically. this framewaork established
default intercarricr compensation rates for toll VolP-PSTN traffic equal to interstate access rates and default
intercarrier compensation rates for other VolP-PSTN traffic at otherwise applicable reciprocal compensation rates,
See USFACC Transformation Order, 26 FCC Red at 18008, para. 944,

¥ USE/NICC Transformation Order, 26 FCC Red at 18026-28, paras. 970-71.

Y 1o at 18007, para, 942.

"7 1, at 18009-13, pavas. 946-53.

" 14, al 18026-27, para. 970.

" 1 at 18025, para. 968.

X jd at 18026-27, para. 970.

& Historically, the Commission’s policy generally had been that carviers could assess charges only for services they
themsclves provided. See Aceess Charge Reform, CC Docket No. 96-262, Eighth Report and Order and Filth Order
on Reconsideration, 19 FCC Red 9108, 9118-19, para. 21 (2004) (Eighth Report and Order). In 2004, the
Commission extended this longstanding policy to competitive LECs. Thus, “the carriers needed both to provide the
relevant access service and ensure that their aceess tarifls accurately identified the services provided.™ Jd. at 9117,
para. 18 (“access tariffs, like all other tarifls, must clearly identify cach of the scrvices offered and the associated
rates, terms,.and conditions™); see afso 47 C.F.R. § 61.2(a).

2 See USFACC Transformation Order, 26 FCC Red at 17934-6, para. 801 & Figure 9. Under a bill-and-keep
regime, “carriers look first to (heir subscribers (o cover the costs of the network, then to explicit universal service
support where necessary.” I, at 17676, para. 34.
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Reciprocal Compensalion charges prescribed by this subpart that are set
forth in a local exchange carrier’s interslate or intrastate laritf for the
access scrvices defined in § 51.903 regardless of whether the local
exchange carrier itselt delivers such tratfic 1o the called party’s premises
or delivers the call to the called party’s premises via contractual or other
arrangements with an affiliaied or unaffiliated provider of inlerconnected
VolP service, as defined in 47 U.8.C. 153(25), or a non-interconnecicd
VolP service, as defined in 47 U.8.C. 153(36), thal does not itself seck to
collect Aceess Reciprocal Compensation charges prescribed by this
subpart for that traffic.”

8. Section 51.913(b) provides that a LEC is entitled Lo assess and collect access charges lor
services “defined in § 51.903.* Among the categorics of services defined in 51.903 is End Office
Access Services, which are defined as “the switching of access waflic at the carrier’s end office swilch
and the delivery to or from of such trafTic to the called party’s premises.”™ Local switching is one of the
rate clements of End Office Access Charges,™ whereas there are separale common line charges that
recover, as 4 general matter, the costs associated with the physical loop and line port.”’

9. Pursuant {0 our rules, one of the permissible definmitions of “lind Office Access Service”
is “any functional equivalent of the incumbent local exchange carrier access service.” Rule 51.903 also
notes that “Ind Office Access Service rate clements™ for a non-incumbent local exchange carrier may
include “any functionally cquivalent access service.™ Thus, the definitions of both *end office access”

47 C.FR. § 51.913(b).
Ml §§ 51.913(b), 51.903.
= Jd, § 51.903(d)(1).

* 1, §§ 51 903(d)(3), 69.106. The Commisston has noted that “end olTice swilching rates are among the highest
recurring interearrier compensation charges,” AT&T Corp. v. YMax Comnnmications Corp., EB-10-MD-003, 26
FCC Red 5742, 5757, para. 40 (201 1) {¥YMax Complaind),

7 See, e.g., 47 CFR.§§ 54901, 69.152-54, 69.104. Specifically, the line part provides the connection between the
switch and the physical loop and is recovered through common line charges or universal service supporl. In 1997
and 2001, the Commission moved line port cost recovery from the local switching catcgory o the common fine
categaries. See Access Charge Reform er al., First Report and Ovder, CC Docket No. 91-213 ¢t al., 12 FCC Red
15982, 16035, para. 125 {1997) (reassigning the line-side port costs lrom local switching rate element 1o the
common line rate clemenis for price cap regulated carriers) (subsequent history omitied); Mudti-Ass'n Grp. (MAG)
Plan for Regulution of Interstate Services af Non-Price Cap Incumbent Local Fychange Carviers and Interexchange
Carriers, CC Docket No. 96-45 et al., Second Report and Order and Further Notice of Proposed Rulemaking, 16
FCC Red 19613, 19735, para. 303 (2001) (reallocating line port costs from local switching to the common line
calcgory for ratc-of-return regulated carriers) (subsequent history omitled). Thus, costs associaied with the line port
are currently recovered through such common line charges as the End User Common Line {(EUCL) charge, the
Presubscribed Interexchange Carrier Charge (PICCY, or the Carrier Common Line (CLL) charge. Except in the
limiled circumstances where a PICC or CCL is being charged, there is no danger that competitive LECs would be
recovering these costs through benchmarked access charges.

47 CHR. § 51,903, Seeid. § 51 D03¢d) 3} ({End Office Access Serviee means] “Any functional equivalent of the
incumbent local exchange carrier aceess service provided by a non-incumbent local exchange carrier. End Office
Access Service rate elements lor an incumbent local exchange carrier include the local swilching rate elements
specilied in § 69,106 of this chapter, the carvier common line rate clements specified in § 69.154 of this chapter, and
the intrastate rate clements for functionally cquivalent access services. End Office Access Service rate clements for
an incumbent local exchange earricer also include any rate elements assessed on local switching access minutes,
including the information surcharge and residual rate elements. End office Aceess Service rate clements for a non-
incumbent local exchange carrier include any functionally equivalent access service.”™).

I, § 51.903.
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serviec and “end office aceess™ rate clements explicitly encompass “functionally cquivalent™ services. [n
the USFACC Transformation Order, the Commission also adopted nicasures to protect against double
billing, and it clarificd that the VoIP symmetry rule does not permit a LEC 1o charge lor functions
performed neither by itsell nor its retail service provider partner.™

19). In adopting this rule, the Commission developed an approach designed o prevent the
kinds of disputes arising from the “use of TP technology as well as the structure of the relationship
between retail VolP service providers and their wholesale carvier partners™ that had arisen under the pre-
existing intercarrier compensation regimes.”' Whereas carlicer decisions focused on switching
lunctionality in the context of TIDM networks,™ the Vol P symmetry rule took the next logical step by
allowing compensation for functionally equivalent services provided outside the TDM context. The
Commission recognized that its approach to interearricr compensation needed to evolve along with
changing technologics and network functions.™ Accordingly, the Commission determined that “VolP
calls will be on cqual footing in their ability (o obtain compensation for this tralfic™ during the multi-ycar
transition of intcrcarrier compensation rates.™

B. Switching Functionality Guidance

1L Some parties have asseried that a competitive LEC partnering with an over-the-top VolP
provider cannot deliver the functional equivalent of end office switching,™ and thus the competitive LEC
is not entitled to assess and collect aceess charges for end ofTice (or local) switching under the VoIP
symmetry rule. Parties rely on a number of Commission decisions, many of which were adopted prior
Lo the USFACC Transformation Order, that address different aspects of switehing and network
archilecture to identify the key end office switching functions, and thercfore what the functional
cquivalent of end office switching may cntail. We summarize these decisions below.

1§ 51.913(b); USHICC Transformation Order, 26 FCC Red at 18027, para. 970.
W USENCC Transformation Order, 26 'CC Red at 18025, para. 968,

2 See infra Section 11.B.

3 See USFHICC Transformation Order, 26 FCC Red at 17670, paras. 10-11.

3 1d. a1 17678, para. 40.

5 1n 2005, the Commission stated that it “found it uscful to divide VolP providers into two general types: (1)
facilitics-bascd VolP providers and (2) *over-the-lop” Vol P providers.” See Verizon Comnmmications Inc, and MCI,
Inc. Application for Approval of Transfer of Controf, WC Docket No. 05-75, Memorandum Opinion and Order, 20
FCC Red 18433, 18479, para. 87 (2005) (Ferizon/MCI Order). Facilitics-based Vol providers, “including certain
cable VolIP providers,” are providers (hat “own and control the last mile Tacility™ and “may own or lcase the
switching and transmission networks that are uscd o carry Vol calls.”™ Jd. The other type of Vol P providers,
called “over-the-tap™ VolP providers, include “providers that require the end user to obtain broadband transmission
from a third-party provider, and such VolP providers can vary in terms ol the extent to which they rely on their own
facilivies.” ld. See also SBC Commumications e, and AT&T Corp. Applications for Approval of Transfer of
Control, WC Docket No. 05-65, Memorandum Opinion and Order, 20 FCC Red 18290, 18337-38, para. §6 (2003)
(SBC/ATERT Order).

¥ Qe e.g., Letter from David 1., Lawson, Counsel o AT&T, to Marlenc H. Dorteh, FCC, CC Docket No. 96-45 el
al, av =13 (filed Jan. 17, 2003) (AT&T Jan. 17, 2043 Ex Parte Letter); Letter from Alan Buzacott, Exceutive
Director, Federal Regulatory, Verizon, 10 Marlene H. Dortch, Secretary, FCC, CC Docket No, 96-45 at 1-2 (filed
Feb. 28, 2013) (Verizon Feb. 28, 2013 Ex Parse Lelter). Informalion filed in the record indicates that pariics ofien
use the terms “end olfice switching” and “local switching™ synonymously. See, e.g.. AT&T Jan. 17, 2013 Fx Pare
Letter at 6 (YA local, or end office, swileh™); Level 3 and Bandwidth Sept. 10, 2012 £v Parte Letter at 15 Bandwidth
June 11, 2012 Ex Parte Letter at [
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12. RAO Letter 21, RAO Recon Order. Scveral carriers gite (0 RAQ Letter 21 as an order that
identifics the defining characteristics of switching functionality.” 1n 1992, the Common Carricr Burcau’s
Accounting and Auditing Division released RAO Letter 21 10 provide carricrs with guidance about the
correct accounting classification of remote switching cquipment.™ In an effort to distinguish between
terminals that are part of the switching plant and terminals that are part of the loop plant, the Burcau
identificd a number of basic switching functions.™ In response (o petitions for reconsideration of the
Burcau's letter, the Commission released the RAO Reeon Order In that order, the Commission found
that “interconnection, i.e., the actual connection of lines and trunks, is the characteristic that distinguishes
switches fram other central office cquipment™ in traditional circuit-switched networks."

13. YMay Complaint. Several partics cile as dispositive a 2011 Commission-level decision
concering competitive LEC/over-the-top Vol P provider partnership functions. The YMax Complaint
resolved a formal complaint between a competitive LEC named YMax and AT&T concerning disputed
switched access charges.” YMax partnered with magiclack, a company that provided a device that
plugged into a computer’s USB port and a elephone jack on the other end.* Partics who wished (o use
the YMax-magicJack service had to agree to a service agreement requirement o “separately procure high
speed Internet access service Irom a third-party ISP in order to use the magiclack device to place or
receive cails.”™

14, In the complaint, AT&T, in its role as an tnterexchange carvier (1XC), alleged that YMax
violated the Act by assessing interstate switched access charges not authorized by its wariff.** The
Commission cxamined YMax’s tariff and noted that in its taritf definition, “end office switching”
included “end office switches™ where “station loops™ that connect to end user premises arc “terminaled,”
and appeared 1o be “based on traditional ILEC tarifls, deseribing traditional networks.™* The
Commission held that, by construing these phrascs together, “according (o their common meaning in the
industry,” the phrases gencrally “refer to a physical transmission facility that provides a point-to-point

T See, e.g., Level 3 and Bandwidth Sept. 10, 2012 Ex Parse Letier at 4-3; Leuer from John T, Nakahata, Counsel

Level 3 et al., to Marlene H. Dorich, Secretary, FCC, WC Daocket No. 10-90 et al., at 3-d (filed Oct. 4, 2012} {LLevel

3 and Bandwidth Oct. 4, 2012 Ex Pare Leter). Buegft AT&T Jan. 17, 2013 Ex Pare Letter at | (asserting that the
“Revised RAO 21 Letter dofes] not support the CLECs® claim™).

¥ Classification of Remote Central Office Equipment, Letier, Responsible Accounting Officer, DA 92-1091, 7 FCC
Red 3205 (Comm. Carr. Bur, 1992) (RAO Letter 21).

M 1. a1 5205 n.1 (" The basic switching functions are: 1) Attending - monitors for off-hook signals; 2} Control -
determines call destination and assigns call to available line or trunk; 3) Busy testing - determines whether the called
tinc/tirunk is busy; 4) Informalion receiving - receives contral and busy test results; 5) Information transmitting -
transmits control and busy Lest results w tell the alerting and intercomnection functions whether o complete the call;
6) Interconnection - conneets subscriber line to subscriber line or subscriber line to trunk; 7) Alerting - rings the
called subscriber’s line or other signaling means if the call is destined for anather exchange; 8) Supervising monitors
for call termination so the line can be released.™).

W See Peritions_for Reconsideration and Applications for Review of RAQ 21, Order on Reconsideration, AAD 92-86,
12 FCC Red 10061 (1997) (RAO Recon Order).

W See id. at 10066-67, para. 11.
2 YMax Complaing, 26 FCC Red 5742,
" fd at 5744, para. 4.

Il at 5745, para. 5. The Complaint notes that “MagicJack . . . relies on YMax o obtain ielephone numbers and
imereonnection w the public switehed telephone network (“PSTN™) for magiclack purchasers.™ Jd. at 5744, para. 4.

B Jd. at 5742, para. |.
 Jdl. a1 5755-56, para. 36 & n.108.
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connection between an individual home or business and a tclephone company office.™" Because YMax
did not provide a “physical transmission facility that provides a point-to~point connection,” the
Commission determined that YMax was not providing “cnd office switching™ pursuant (o its tarifT™* The
Commission declined o address, however, whether interconnected Vol was “subject to intercarrier
compensation rules and, il so, the applicable rate for such trafTic.””

15, YMax Clarification Order, Several partics also rely on a 2012 Burcau-level decision that
addressed a dispute over the recently-adopled VolP symimetry rule. YMax sought claritication that it was
entitled to charge the full benchmark level of access charges pursuant to the new VoIl symmetry rule
““whenever it is providing telephone numbers and some portion of the intcrconnection with the PSTN,
and regardless of how or by whom the last-mile lransmission is provided.”® The Wircline Competition
Burcau {Burcaun) held that interpreting the rule in the manaer proposed by Y Max could enable double
billing.*" The possibility of double billing was an outcome that the Commission was carelul 1o avoid in
the USF/ACC Transformation Order®* Based on (hese potential outcomes, the Burcau disagreed with
YMax’s proposed interpretation of the ValP symmetry rule.”

C. Nature of the Disputes

16. Numerous competitive LECs complain’that two IXCs — AT&T and Verizon — arc
withholding payment for certain access elements when' they partner with over-the-top Vol P providers.™

T 1d. a1 5756-57, paras. 38-39. -
Wl a1 5756-57, paras. 37-41.
1 aL5743 n.7.

W Comnect America Fund ot al., WC Docket No. 10-90 ctal., Order, 27 FCC Red 2142, 2144, para. 4 (Wircline
Comp. Bur. 2012) (Clarification Order) (quoting Letter lrom John B. Messenger, VP-Legal & Regulatory, Y Max,
to Marlene H. Dorteh, Sceretary, FCC, WC Docket No. 10-90 et al. {filed Feb. 3, 2012) (YMax Petition for
Clarilication}).

S 1d at 2144, para. 4.

® 1d. (citing USF/CC Transformation Order, 26 FCC Red at 18026-27, para. 970). YMax’s interpretation could
lead to double billing because, under that interpretation, YMax could charge the full benchmark access charge for
providing “some portion” of the interconnection with the PSTN, but other entities involved in the last-mile
transmission would also be able to charge the full benchmark access charge.

S Jd a1 2144, para. 4.

M See, e.g., Bandwidth June 11, 2012 fix Parte Letter at 2-4; Level 3 and Bandwidth Sept. 10, 2012 Ex Parte Leter
at 1-2, 14; Level 3 and Bandwiddh Oct. 4, 2002 £x Parte Letter at -2, 4-5. See afso Letter from Jennifer P, Bagg,
Counsel 10 Broadvox, to Marlene H. Dorteh, Seeretary, FCC, WC Docket No. 10-90 et al., at 2 {{iled Dee. 21, 2012)
{Broadvox Dce. 21, 2012 Ex Parte Leuter); Leter from James C. Falvey, Counsel wo CoreTel Virginia, LLC, o
Marlene H. Dorich, Seerctary, FCC, WC Docket No. 10-90 et al., at 2 (filed July 1, 2013) (CorcTel July 1, 2003 Kx
Parre Letter); Letter from Michel Singer Nelson, Viee President of Regulatory and Public Policy, Of
Communications, Inc., to Marlenc M, Dorich, Sceretary, FCC, WC Daockel No. 10-90 et al., at 1-2 (filed Aug. 22,
2013) {01 Aug. 22, 2013 Ex Parte Letter); Letler from KC Halm, Counsel to TeleQuality Communications, 1o Ms.
Marlene H. Dorteh, Seerciary, FCC, WC Docket No. 10-90 et al., at 1 (filed March 22, 2013) (Telequality March
22, 2013 Ex Parse Letter); Letter {rom Lisa R, Youngers, Vice President and Assistance General Counsel, Federal
AfTairs, XO Communications, to Marlene H, Dorteh, Sccretary, FCC, WC Docket No. 10-90 ¢t al., at -2 (filed Dec.
23, 2013) (XO Dec. 23, 2013 Ex Parte Lelter). We find no evidence in the record that 1XCs other than AT&T and
Verizon are disputing tocal switching charges assessed by competitive LECs pavtnering with over-the-top Voll?
providers. See Letter from Tamar E. Finn, Counsel (o Bandwidth.com, 10 Marlene 1. Dortch, Secretary, FCC, CC
Docket No. 01-92 et al., at 2 (filed Oct. 22, 2014) {Bandwidth Oct. 22, 2014 Lx Parte Letter) {asscriing that other
than AT&T, *[n]o other carrier disputed Bandwidth's end oflice switching chasges under the VolP symmelry rule
until Verizon belatedly did so—nearly three years alter the rule was adopted™); see adso Letter from Christopher J.
Wright, Counsel to Level 3 Communications, 1o Ms. Marlene M. Dortch, CC Docket No, 01-92 ¢t al,, at 4 n. 16 {liled
Dec. 10, 2014) (Level 3 Dec. 10, 2014 Ex Pare |etier).
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AT&T and Verizon’s relusal to pay is based on an asscertion thal ncither the competitive LECs, nor their
VolIP provider partners, provide cither end ofTice switching or the “functional equivalent”™ of end oftice
switching, and (hus ncither party qualifics for access charges pursuant Lo the VoIP symmetry rule.®
AT&T and Verizon claim that end office switching entails the “physical” work ol connceting trunks to
loops.™ They argue thal this physical work occurs only when a competitive LEC pariners with a'
lacilities-based VolP provider because such a scenario provides the lasi-mile transmission into 4 home via
an actual physical facility.™

17. The competitive LECs, in contrast, assert that they or their Vol provider partiner, when
working together, provide the functional equivalent of end office swilching and are cligible under the
VolIP symmetry rule to charge end office switching for traffic that terminates to the VoiP provider’s end
user.”™ They arguc that the position of AT&T and Verizon runs counter to the VoIP symmetry rule and
the policy goals articulated in the USFACC Transformation Order.” Specifically, the competitive LECs
observe that, in the USFACC Transformation Order, the Commission declined to adopt proposals that
would apply VelP-specific rates (or only [Peariginated or 1P-terminaled traffic, and that nothing in the
USFACC Transformation Order or corresponding rules suggests that differences should exist in treatment

between facilitics-based Voll® providers and over-the-top VoIP providers.”

18. Level 3 urges this clavification of the VolP symmetry rule pursuant to the Commission’s
authority under section 1.2 of its rules 1o issuc a declaratory ruling interpreting rules, terminaling
controversies, and ending uncertainty.” Level 3 and Bandwidth also argue that such a declaratory ruling
must be given retroactive effect.” AT&T and Verizon disagree and assert that the VoIP symmetry rule is
clear that competitive LECs and their over-the-top VolP provider partricrs may not asscss intercarrier
compensation charges for end office switching, and contend that if the Commission were to clarify rules
Lo the contrary, it may only do so prospectively.®

3 See Bandwidth Junc 11, 2012 Ev Parre Letter at 2-3; Level 3 and Bandwidth Scpt. 10, 2012 Ex Parte Leteer at 1-
20 AT&T July 16, 2012 Ex Parie Letter at 1-2, In 2013, Verizon met with Burcau stafT to express its opposition to
the competitive LIECs” assertion that they are entitled Lo assess end oflice switching when they partner with over-
the-top VolP provider partners. See, e.g., Verizon Feb. 28, 2013 Ex Parte Letter at 1-2; see also Leter from Alan
Buzacott, Executive Dircetor, Federal Regulatory, Verizon, to Marlene H. Dorteh, Sccrelary, FCC, WC Docket No.
10-90 et al., aL 1-3 (filed May 6, 2013) (Verizon May 6, 2013 Ly Parte Letier); Letter from Alan Buzacotl,
Exccutive Director, Federal Regulatory, Verizon, to Marlene H. Darteh, Seeretary, FCC, WC Docket No. 10-90 ¢t
al., at 1-3 (filed May 24, 2013) (Verizon May 24, 2013 £x Parte Letter).

5 See, e.g. AT&T Jan. 17, 2013 Ex Parte Ledter at 5-6; Verizon Feb. 28, 2013 Ex Parte Letler at 1-2.
7 See, e.g., AT&T Jan. 17, 2013 kv Parte Leter at 5-6; Verizon Feb, 28, 2013 Ex Parfe Leller at 1-2, 16,
¥ See, eg., Bandwidth June 11, 2012 Ex Parte Letter at 2-3; Level 3 and Bandwidth Sepl. 10 2012 £x Parte Letter

at 1-17; Bright Mouse Feb, 1, 2013 Exv Parte Letler, Atlach, 3-6; Intcliquent May 10, 2013 Ex Parte Letier, Attach,
34,

# See, e.g., Level 3 and Bandwidth Sept. 10, 2012 £x Parte Letier at 5-6.
60 See id.,
) See Letter from John T, Nakahata, Counsel to Level 3 Communications, and Tamar Finn, Counscl 10

Bandwidth.com, to Marlene H. Dortch, Scerctary, FCC, WC Docket No. 10-90 ¢t al., at 5-6 (filed Aug. 6, 2013)
(Level 3 and Bandwidih Aug. 6, 2013 Ex Parte Letter) (citing 47 CF.R. § [.2).

"2 |etter from John T. Nakahata, Counscl to Level 3 Communications, to Ms. Marlenc H. Dortch, Scerctary, FCC.
WC Docket No, 10-90 ct al., at 6 (Nled Nov. 3, 20143 (Level 3 Nov. 3, 2014 Ex Parte Letter); Letter from Tamar 12,
Finn, Counsel to Bandwidith.com, to Ms. Marlenc H. Dortch, Scerctary, FCC, CC Docket No. 10-92 ¢t al,, at 2 (Nied
Dec, 8, 2014 (Bandwidth Dec, 8, 2014 Ex Parte Letter ). Sec afso Pecrless Dec. 10, 2014 Ex Parte Letter ac 15,

* See, e.g., AT&T Ex Parte Letier of Jan, 17, 2013 at 15-16; Letier (rom Alan Buzacott, Executive Director, Federal
Regulatory Affairs, Vertzen, to Marlene H. Dorteh, Scerctary, FCC, WC Docket No. 10-90 et al,, a1 6 (filed Nov. 3,
2014) (Verizon Nov. 5, 2014 Ex Parte Leler),
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Il. DISCUSSION

19. For the reasons described below, we clarify that the Commission’s VolIP symmetry rule
does not require a competitive LEC ar its VolP provider partner to provide the physical last-mile facility
Lo the Vol provider's end user customers in order to provide the functional equivalent of end office
switching, and thus for the competitive LEC to be eligible (o assess access charges for this service.” 1t is
apparent that some carriers may have interpreted the VolP symmetry rule in a manner that is inconsistent
with the Commission’s intent in the USF/AICC Transformation Order. This misinterpretation is resulting
in significant access charge disputes regarding legacy technological distinetions that were the subject off
reform in the USFACC Transformation Order, As discussed below, such a result is contrary to both the
language of the VolP symmetry rule and the policics underlying its adoption. Morcover, the record
suggests that this misinterpretation of the VolIP symmetry rule may be impacting negotiations concerning
IP interconnection.” For these reasons, we find it necessary to address these issues and ensure that
carrters are implementing our rules consistent with the USFACC Transformation Order.

A, The Vol P Symmetry Rule is Not Limited to Facilitics-Based Vol Services

20. In the USFACC Transformation Order, the Commission carefully considered various
approaches to intercarrier compensation for VolP-PSTN waffic.”® Ultimately, it determined that a
symmetrical approach would be most consistent with the Commission’s policy goals.”” The Vol
symmelry rule was adopled o cffeciuale the Commission’s policy goals with an understanding that
“eompetitive LECs should be entitled to charge the same intercarrier compensation as incumbent LECs
do under comparablc circumstances.™ In particular, as noted above, the Commission stated that a
competitive LEC may charge the relevant inlercarricr compensation “for functions performed by it and/or
its retail VoIP partner, regardless of whether the [unctions performed or the technology uscd correspond
preciscly o those used under a traditional TDM architeeture.™ Thus, in adopting the VoIP symmetry
rule, the Commission intended to provide similar, i.c., symmetric, intercarrier compensation rights for
compelitive LECs partnering with VolP providers, and specifically where new and different technologies
arc used, There is nothing in the USFACC Transformation Order 1o suggest that the VolP symmelry rule
intended to draw any distinction between competitive LECs partnering with facilitics-based VolP
providers and those partnering with over-the-top VolP providers. That is, there is no explicit distinetion
mace, nor is there analysis that implics such a distinction is appropriate. Rather, the discussion of the
VolP symmetey rule in the USFACC Transformation Order cmbraces the concept of compensation for
new and non-traditional functionality,™

21 The language of the VoIP symmelry rule contemplales symmectrical compensation when
providing VolP scrvices via new and difierent technologics, Scction 51.913(b) provides that a LEC
“shall be entitled to assess and colleet the full Access Reciprocal Compensation charges” for access

* Because such charges ultimately are governed by applicable wariffs, however, we cannol conclude that access
charges for end office switching are due in every circumstance. Assuming that the applicable tarifl language
contemplates charging for functionally equivalent services, a competitive LEC partnering with an over-the-top VolP
provider partner would presumably be entitled o colleet for such charges.

“ See, e.g., Vonage leh. 12, 2004 Ex Parte Leller at 1-2; see also Level 3 May 16, 2014 Ex Parfe Letter a2,

8 USFHCC Transformation Order, 26 FCC Red al 18003-05, 18009-13, paras. 936-39, 946-53.

S 1. a1 18007, para, 942.

¥ 1d. a1 18026-27, para. 970,

1.

" See, e.g., id. at 1813, 18025, 18026-27, paras. 953, 968, 970 (“we seck to ensure that our policies do not hinder the

angoing migration to all-TP networks;™ “freeing up resources for investment and innovation;” “regardless of whether
the functions performed or the technology used correspond precisely to those used under a traditional TDM

architecture™).

1)
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services defined in § 51,903 whether the LIEC carrier itsell, or its afTiliated or unaffiliated VoIl partner
delivers the calls, as long as at least one member of the partnership provides the requisite functionality.”
The rule places no restrictions on the types of VoIP providers with which competitive LECs may form
partnerships.™ Competitive LECs may partaer with a varicty of VolP partners and collect symmetrical
aceess charges tor covered services as long as one of the partners jointly providing a call delivers the end
office switching functionality. The final sentence of this rule emphasizes the Aexibility allowed for
functions provided by a LIEC or its VoIl partner as part of transmitting telecommunications between
designated points “using, in whale or in part, technology other than TDM™ as long as the technology is
used “in a manner that is comparable Lo a service offered by a local exchange carrier.”™ These phrases
indicate an inherent flexibility in the rule and make clear (hat technology other than TDM can support
similar compensation, as long as it is used in a comparable manner. Thus a competitive LEC/over-the-tap
VolIP provider partnership may use TDM technology or some other type of technology, so long as cither
the LEC or VolP provider provides the functionally cquivalent services at issue. Any prior Commission
rules to the contrary were overridden by the VolP symmetry rule.™

B. Application of the VolP Symmetry Rule to Over-the-Top VolP Furthers
Commission and Congressional Policy to Embrace Modernized Networks and
Services

22, The clarification provided here supports the goals articulated in the USF/AICC

Transformation Order of encouraging the deployment of all-IP networks, protecting and promoting
competition in the voice marketplace, reducing intercarrier compensation disputes, and avoiding
marketplace distortions and arbitrage that could arisc from an asymmetrical approach to compensation.”
The clarilication also supports the goals of the 2014 Technology Transitions Order of “cmbracing[ing]
modernized communications networks™ that can “dramatically reduce network costs,” while ensuring that
the Commission’s core statutory values remain, including ““ubiquitous and alfordable access™ and
competition.” Allowing more than just facilities-based VolP providers to partner with competitive LECs
Lo provide and collect aceess charges for the (unctional equivalent of end office switching will benefit
consumers by broadening the number of innovative IP-based service offerings.” Clarifying when
symmelry is required [or compensation for VolP-PSTN traffic under our rules [urther encourages
migration 1o all-IP nctworks because such clarification climinates asymmetry that some carricrs may uy
Lo import into their [P-to IP interconnection negotiations informed by a misinterprelation or
misapplication of that rule.™ Finally, we expect that clarifying the Commission's intent concerning the

47 CER §51.913(b).
7
Al ’d

Mo - _— . . - . - e
I'he first phrase of the rule is “notwithstanding any other provision of the Commission’s rules.” That phrasc
makes clear that the VolP symmetry rule takes priority over potentially conflicting rules,

usKEICe Transformation Orveler, 26 FCC Red at 18009-13, paras. 946-53. In rejecting AT&T s challenge (o the
VoIl symmetry rule, the 10th Circuit held that it was “reasonable” for the Commission to adopt the rule in an efTort
to advance “the goal of promoling 1P deployment.” by ve FCC 11-161,753 F.3d at 1148,

™ 2014 Technology Transitions Ovder, 29 FCC Red at 1435, paras. 1-2.

7 See, e.g., USIACC Transformation Order, 26 FCC Red at 17671, para. 14 (“Those prior [reform] efforts helped
usher in significant reductions in long distance rates and the proliferation of innovative new offerings . .. with
substantial consumer benefits. We expect that loday’s 1CC actions will have simifar pro-consumer, pro-innevation
results. . .. These benefits may take many forms, including . . . more innovative IP-based communications
offerings.™; id. at 17692, para. 78 (consumers “rcap (he benefits of the new technology and service offerings.”).

™ See, e.g., id. al 18009-13, paras. 946-53.
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proper application of the VolP symmetry rule in the USF/ICC Transformation Order will reduce the
intercarrier compensation disputes that have arisen over various interpretations of this rufe.”

23. We also find that equal application of the rule furthers the goal of the USFACC
Transformation Order 10 “reduce disputes and provide greater certainty to the industry regarding
intercarricr compensation revenue streams.™ Disputes and litigation divert critical carrier resources from
the development ol modern networks and services, thereby frustrating Commission and Congressional
goals.™ To implement the interpretation of the VoIP symmetry rule advanced by AT&T and Verizon,
that is, lo treat services diflerently based on the end-user’s choice of broadband providers, would require
AT&T and Verizon Lo distinguish between over-the-lop Vol services and other VolP services.® Based
on experience o date, we find it likely that treating over-the-top VoIP differently from (acilitics-based
Vol would only lead to additional intercarrier compensation disputes, costly litigation, and less certainty
to the industry. [ndeed, the record makes ¢lear that the number of intercarrier compensation dispuics
regarding the VolP symmetry rule arising Irom the very distinction that AT&T and Verizon supporl is
rising.” Moreover, endorsing disparate treatment based on technological distinctions between facilities-
based and over-the-top providers dircetly coniradicts the advancement of “competitive or technological
neutrality,” as well as the ongoing migration to broadband networks through, among other things,
competitive LEC-VolP partnerships.™

24, We are not persuaded by AT& s assertion that requiring symmelrical compensation for
services provided jointly by a competitive LEC and its over-the-tap VolP provider partner is bad public

" See, e.g., id. at 18003, 18009, paras. 935, 946,

0 1d. at 18020-22, para, 963 (discussing various ways in which carriers could distinguish VoIP-PSTN wralfic during
the transition, including the usc of signaling, call detail information, or defaull or proxy mechanisms to account for
such trafTic).

M See, e.g., Letter from Tamar [2, Finn, Counscel to Bandwidth.com, to Marlene H. Dortch, Sceretary, FCC, CC
Docket No. 01-92 eval., at 1 {filed Dec. 5, 2014) (Bandwidth Dec. 5, 2014 Ex Parte Letier); O1 Aug. 22, 2013 Ex
Parte Letter at 1.2, See alvo Pecrless Dec, 10, 2014 Ex Parte Letter al 7 {stating that a rejection of the IXCs®
“eategorical exclusion o compensation lor end office switched access services will further encourage investment in
IP infrastructure by giving the industry assurances that the functions and rate clements that they provide in 11 will be
compensaled™),

SUSFACC Transformation Order, 26 FCC Red at 18020-21, para. 963,

8 See, o.p., Peerless Dec. 10, 2014 £x Parie Letter at 2 {asserting that since the adoption of the VolP symmetry rule,
Verizon and AT&T began “to significantly increase the volume of dispules for Peerless aceess charges for the end
office serviees provide[d] and its VolP partners™ and that they "not only refusc to pay access charges on VolP OTT
tralfic, but [have] invented new disputes for access charges they had previously paid, resulting in a claimed ‘claw
back® of prior payments™); Bandwidth Qct. 22, 2014 Ex Parre Letier at 2 (asserting that Verizon has “belatedly™
disputed “alf previously paid tariffed end office charges in their entircty, and refused Lo pay all such charges
prospectively,” and that “the sums at issuc in the dispute are significant™); Bandwidth Dee. 5, 2014 Ex Parte Leder
at | (asserting that *e¢]very month of delay in addressing this issuc costs Bandwidth time and imoney in disputed and
unpaid access bills, diverting resources from running and growing its business, unlocking [P innovation for well-
established and emerging partners on the creative edge ol 1P user experiences”}; XO Communications Dee. 23, 2013
Ex Parte Letler at 1-2 {stating that “"AT&T s interpretation of access charges applicable to VoIP-PSTN traffic tumns
the Vol symmetry rule on its head, increasing carrier disputes where AT&T has withheld payment of end office
access charges that do not meet AT&T's criteria”); O Aug. 22, 2013 Ex Parte Letter at 1-2 (stating that it “has heen
attempling to resolve intercarrier compensation disputes without success . . . for years™ with AT&T and Verizon,
and that since January 2, 2012, “(his issuc alone has tied up millions of dollars . . . capital that O would like o
invest flo its network and the company™). See also Bandwidth June 11, 2012 Ex Parre Letter at 2; Bright Houose
Feb. 1, 2013 Ex Parie Letter, Attach, 3; Broadvox Dee. 21, 2012 Ex Parte Letter at 2; CoreTel July 1, 2013 Ex Parte
Leiter al 2; Inteliquent May 10, 2013 Ex Parse Leuer at 2; Level 3 and Bandwidth Sept. 10, 2012 Ky Parte Lelter at
1-2; Telequality March 22, 2013 Jox Parte Letter at 1.

¥ See USFACC Transformation Order, 26 FCC Red at 18010, 18013, paras. 948, 953,

12



Federal Communications Commission FCC 15-14

policy because “low barriers to entry” 1o over-the-top VolP service will create a “blucprint for cconomic
distortion™ by allowing over-the-top VolP entitics who only neced a “negligible investment in a rack ol
cquipment” to form for the purposc of collecting access charges.®™ The Commission’s goal in the
USFACC Transformation Order was 1o facililate the deployment of and transition to all-1P networks,
To that end, the Commission is in the process of transitioning o a default bill-and-keep framework where
carriers look to their end users (o cover the costs of the network.® The VolP symmetry rule was adopted
to bring VoIP-PSTN tralfic within the framework adopted as part of its plan for addressing VolP-PSTN
traffic, The Commission stated that s prospective intercarrier compensation framework “best balances
the relevant policy considerations,”™ and that it did not want its policies during this transition, including
symmeltrical compensation for functionally cquivalent services, to “hinder the ongoing migration to all [P
networks.™ Further, as discussed below, asymmetric compensation for over-lthe-top VolP services raises
policy concerns beeause such a framework may create marketplace distortions and perverse incentives lor
LECs to perpetuate legacy TDM technology.” Thus, consistent with the Commission’s canclusions and
overall policy goals in the USFACC Transformation Order, we Tind the VolP symmelry rule as described
herein will protect and promate competition for voice services, and facilitate the transition o an all 1P
network. Tmportantly, we retain jurisdiction to address any problems that may occur in the future under
this framework.” Finally, as discussed above, the availability of thesc access charges is limited, as
terminating switched end office access charges will have transitioned to bill-and-keep by 2020.*

0

25, Verizon expresses concern that the clarification adopted here would exacerbate both new
and existing arbitrage schemes, especially with regard to originating 8Y'Y traffic, and urges us to limit any
clarification to terminating end office switching.” But Verizon presents no persuasive evidence to
support its claim that such “schemes™ are prevalent or will somehow proliferate under the clarification

* Letter from Christi Shewman, General Attorney, AT&T Services, Ine., to Marlenc H. Dortch, Secretary, FCC,
WC Docket No. 10-90 et al., Attach, 2 at 2 (filed May 17, 2013) (AT&T May 17, 2013 Ex Parre Letter) ("1 the
Commission endorses the CLECs' position, it will have created a blueprinl lor cconomic distortion . . . a thousand
YMax’s will bloom.”). As an exampie of cconomic distortion, Verizon claims that allowing competitive LECs thai
pariner with aver-the-top VolP providers o asses and colleel end office switching will result in a “windfall, not
symmetry,” because neither provider has incurred “infrastructure investment.” Verizon Nov. 5. 2014 kx Parte
Leter at 3; see alvo Letier rom Alan Buzacott, Exceutive Director, Federal Regulatory Affairs, Verizon, to Marlene
Fl. Dorteh, Scerctary, FCC, WC Docket No. 10-90 et al., at 3 (filed Nov. 10, 2014) (Verizon Nov. 10, 2014 Ex Parie
Letier). The rationale underlying the VoIl symimetry rule was to give praviders using IP networks and technolog
the same opportunily during the transition Lo colleet intercarrier compensation as those providers that had not yel
undertaken the wansition. See USFACC Transformation Ovder, 26 FCC Red at 18025, para, 968, We agree with
Level 3°s assertion that the cconomic structure of ISP services is difterent than wraditional PSTN services, and that
the two should not be compared directly for investment recovery purposes, See Letter from Tamar Finn, Counsel 1o
Bandwidth.com, and lohn Nakahata, Counsel to Level 3, o Marlene H. Dorteh, Sceretary, FCC, WC Docket No.
10-9G et al., at 6-7 (filed Aprit 13, 2013) (Level 3 and Bandwidtlt April 15, 2003 £x Paree Lelter). '

% Sew, e.gr., USFACC Transformation Order, 26 FCC Red at 18025-26, paras. 968-70.
8 See id. al 17676, para. 34.

8 See id. at 18009, para. 946.

¥ See id, a1l 18013, para. 953,

" See infra Section [1LF (IP interconnection discussion). See afvo Vonage Feb. 12, 2014 £x Parre Letier at [-2:
Level 3 May 16, 2014 Ex Parte Lelter al 2.

' See 47 US.C. § 403,
" See USF/ICC Transformation Order, 26 FCC Red at 179034-6, para. 801 & Figure 9.

P Verizon Nav. 5, 2014 £y Parte Letter al 2 see afso Verizon Jan., (3, 2018 Ex Parte Letter at 2-3, See also Letter
{from James C. Falvey, Counsel to Broadvox, to Marlene H. Dorteh, Sceretary, FCC, CC Docket No. 01-92 ¢t al., at
2 (ftled Nov. 6, 2014) (dismissing Verizon’s iraffic pumping claims as “fearmongering™).
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advanced here. And il parties do attempl to engage in any such 8YY originating arbitrage, the
Commission has rules in cffect specifically designed o address access stimulation.™ The access
stimulation rules as adopted in the USFACC Transformation Order apply to both originating and
terminating traffic. To the extent there is any evidence of such abuses, such evidence should be presented
to the Commission in the context of a complaint Lo determine whether there is a potential violation of our
decess stunulation rules. [T Verizon believes that the current access stimulation rules are somchow
insufficient to address such conduct; Verizon should present information and analysis supporting its
contention to the Commission. Mareover, in the Further Notice portion of the USF/ACC Transformation
Order, the Commisston sought additional comment on issucs refated 1o originating access reform,
including the appropriate treatment of 8YY originated minutes and whether it should distinguish between
originating access reform for 8YY traffic and originating access reform more generally.” The arbitrage
concerns raised by Verizon would arguably apply to all types of originating 8YY traffic and thus could be
considered as part of the record on originating access reform more generally.

C. Functional Equivalency

26. The definition of “end oflice access service™ In section 51.903 of the Commission’s rules,
as referenced in the language of the VolP symmetry rule, allows lor assessment of charges [or services
that are a “functionally equivalent access service.™ By its terms, this “functionally equivalent™ language
applies to all VoIP traffic, but disputes have arisen regarding whether a competitive LEC and an over-the-
top Vol provider together provide the functional equivalent of end office switching, As discussed
above, the Commission reasoned that a new functional equivalence approach to VolP-PSTN tratfic best
balanced its policy goals of promoting competition in the voice marketplace, encouraging migration to
all-IP nctworks, reducing inlercarricr compensation disputes, providing grealer certainly to the industry
regarding intercarricr compensation revenue strcams, and avoiding marketplace distortions and arbitrage
that could arise from an asymmetrical approach lo compensation.” This new approach takes 2 more
holistic look at how calls are delivered to the end user, and represents a departure from prior Commission
policy in which providers were allowed to charge access for services that only they themselves

provided,™

27. Some parties to this dispute assert that the Commission should look 1o key physical
swilching functions identified in the TDM network, and attempt to identify similar physical functions in

the 1P network to determine whether the functional equivalent of end office switching oceurs for
competitive LECs partnering with aver-the-top VolIP providers.” We decline to adopt such a constricted,

M See 47 C.F.R. § 61.26(g).
5 See USFACC Transformation Order, 26 FCC Red at 18109-12, paras. 1296-1305,

% See supra Section [LA. See alvo 47 C.ER.§ 51.903(d)(3) (“Iind Office Access Service rate clements for an
incumbent local exchange carrier also include any rate clements assessed on local switching access minutes,
including the information surcharge and residuat rate elements. End oflice Access Service rale elements for a non-
incumbent local exchange carricr include any functionally equivalent access service.™).

" See supra Section 113,

" See supra Seetion 1A, Importantly, the Commission in the USFACC Transformation Order identificd new
considerations for determining functional equivalency in this speeific context when it stated that the functions or
technologics used under the VoIP symmetry rule do not need to “correspond preciscely Lo those used under a
traditional TDM architeclure.” USFACC Transformation Order, 26 FCC Red at 18026-7, para. 970. There is no
reason Lo assume that preexisting, 1cchnology-specific, TDM-based guidance for determining functional cquivalency
would apply o the newly-adopted VolP symmetry rule, particularly when the Commission emphasized in the
USFACC Transformation Order that the functions or technologies used to provide Voll* are not constrained by
traditional TDM architeclure.

¥ See, e.g., Level 3 and Bandwidth Sept. 10, 2012 kx Parte Letier at 7-13. See adxo Letter from Christi Shewman,
General Attorey, AT&T, to Ms. Marlenc H. Dorteh, Scerctary, FCC, WC Docket No. 10-90 et al., Attach. (filed
Mar, 14, QU3 (AT&T March 14, 2013 Ex Parie Lottery; AT&T Jan. 17, 2013 Ex Parde Lelter al 5-0.
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narrow inferpretation of “functionally equivalent.” Direct comparisons between TDM network
architecture and IP network architceture cannot be made precisely because [P-based networks do not
involve the same types of pliysical conneetions as those found in traditional TDM networks, The fact that
the two types of networks are different, however, docs not mean that [1* networks cannot deliver the
functions that arc cquivalent o end office switching on TDM networks.'™ Tndeed, the Commission’s
decision to consider the functions performed by competitive LECs and their over-the-top Vol P partners to
be “functionally equivalent” to end office switching is consistent with longstanding Commission
precedent regarding the nature of switching, as opposed to transmission or loop functions.

28. In RAQ Letter 21, the Burcau identilicd a number of basic switching functions associated
with a TDM call." While not controlling in light of that decision’s TDM focus and the intervening
adoption of the USFACC Transformation Order, this cnumeration ol relevant functions is instructive,
Together, these are an aggregation of functions that, solely for purposcs of this decision, we will identify
as call control, i.c., the functions necessary to ensure call set-up, conduct and take-down. Local swilching
ensurcs a connection from the transport (across the neiwork) 1o the termination point (phone device). In
the case of a traditional TDM call, this is accomplished by a local switch conneeling the trunk to the
termination line/end-point phone device.™ In the case of a VolP call, the call management system
connects the packel stream crossing the [nternet (transport) to the termination point (phone device).™ In
both cases, the conneclion between the transport and termination point is accomplished via call control
functions. Thus, our application of the VolP symmelry rule draws upon these call control functions when
determining whether the functional equivalent of end office switching is provided, doing so in a manner
consistent with the Conunission’s intent that its approach to intercarricr compensation cvolve along with
technological and marketplace changes.'™ The fact that an over-the-top VolP provider and its
competitive LEC partner perform functions different from those performed previously under a traditional
TDM architecture does not mean Lhat thar they are not providing the functional cquivalent of end office
switching pursuant to the VolIP symmetry rule. Accordingly, we find that, under the VolP symmetry rule,
the functional equivalent ol end-office switching exists when the intelligence associated with call set-up,
supervision and management is provided.

" The Commission has addressed the concept of functional equivalency in a variety of legal contexts and has
concluded that functions do not need 1o be identical in order 1o be equivalent. These cases support our more holistic
approach to functional cquivalency as deseribed above. See supra Scetion HLC. See, e.g., Ad Hoc
Telecommunications Users Committee v, FOC, 680 F.2d 790, 797 (D.C. Cir. 1982) (" The focus of the | lunctional
cquivaleney] test should be praciical, orienled to customers: what function or need do customers perceive to be
satisficd by the services under cxamination? 1f customers perceive thal two services perfonm the same function,
price will govern chaice, Sensibly, the funetional equivalency test should be allowed to yield a determination that
these services are ‘like,” whether or not they are “identical,” and we so hold.”) (Ad Hoe Telecommunications Users
Commitree); Telecenmmunications Relay Services and the Awmericans with Disabilities Act of 1990, CC Docket No.
90-571. Fitth Report and Order, 17 FCC Red 21233, 21246, para. 27 (2002) (“Scetion 225 does ot mandate
identical payment methods, only functionally equivalent services at equivalent rawes.™); Application of Ameritech
Michigan Pursnant to Section 271 of the Comnuaications Act, as Amended, 1o Provide In-Region, herLata
Services in Michigan, CC Docket No. 97-137, Memorandum Opinion and Order, 12 FCC Red 20543, 20618, para.
139 (1997) (“equivalent access, as required by the Act amd our rufes, must be construed hroadly Lo inefude
comparisons ol analogous functions between competing carriers and the BOC, even if the actual mechanism used to
perform the function is different for competing carriers than for the BOC's retail operations.™):, Policy and Rules
Concerning Retes for Dominant Carriers, CC Docket No. 93-197, Further Notice of Proposed Rulemaking, 10 FCC
Red 7854, 7862, para. 38 n.106 (1995) (“Services need nol be “identical’ to be functionally equivalent.™).

"' See supra Section 1.8
1% See generally AT&T Jan. 17, 2013 Ex Parte Letier,
1% See Level 3 and Bandwidth April 15, 2013 fix Paree Letler at 1-6,

"™ See Level 3 and Bandwidih April 15, 2013 Ex Parfe Letter at 1-2, 5.
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29. The record indicates that competitive LECs and their over-thic-top VolP partners
undoubtedly provide the call intclligence associated with call set-up, supervision and management.
Numerous filings detail (he call control functions provided when delivering calls, including over-the-top
VoIP calls.'™ Accordingly, we find that, under the VolP symmetry rule, the call control functions
provided jointly by a competitive LEC and its over-the-top VolP partner are the functional cquivalent off
end-office switching,

[[tM]

30. AT&T contends that the defining function of end office swilching is the actual
connection of subscriber lines and trunks and that because that function is absent when competitive LECs
and their over-the-top VolP partners provide call control, they cannot be providing the equivalent of end
office swilching. ' AT&T’s argument, however, is inconsistent with the VoIP symmetry rule as adopted
in the USFACC Transformation Order because it relies entircly on the technology used and ignores the
functions provided. In a circuit-switched network the connection of Lrunks Lo lines is critical to call
control because of the network architecture, which requires physical conneetions to be made between
picces of physical equipment. The Commission recognized this fact in the RAQ Recon Order, when it
found this conncetion fundamental 1o end office switching,"™ That is, absent the connection of trunks Lo
lines on a circuit-switched network, there is no open line over which all the clements of call control can
be exercised and a call can take place. In an IP world, the customer is separately paying for its broadband
connection, which interconnects that customer to the internet. This broadband service, whether purchased
{tom an affiliate of the VolIP provider or a third party provider, is the facility over which the call
transmission will take place. [n order for an 1P-based call Lo take place, broadband service must be
operational. IP-based call control, the equivalent of end office switching, therefore docs not require a
physical connection of trunks Lo lines in order to provide the functional cquivalent of end-ofTice
switching."

31 AT&T and Verizon implicitly concede that competitive LECs partiering with facilities-
hased VoIP partners do provide the functional equivalent of end office switching."® The only significant

W5 See Letter from John T. Nakahata, Counsel to Level 3 Communications, and Tamar Finn, Counsel to
Bandwidth.com, Inc. to Marlene . Dortch, FCC, CC Dockel No. 96-45 et al., at 7 (Aug. 8, 2013) (Level 3 and
Bandwidth Aug. 8, 2013 Ex Parte Lelter) (explaining that the (unctions performed by the switching equipment are
the same for over-the-top VolP calls as for all other calls). Specifically. the competitive LEC and Vol partner
determine call destination and directly code the cail for reccipt and decoding by the called party. . at 8. See afso
Level 3 and Bandwidth April 15, 2013 Ex Parre Letier at 1-2, 5.

% See e.g., Bandwidith June 11, 2012 Ex Parte Lelter al 2-4; Level 3 and Bandwidth Sept. 10, 2012 Ex Parte Letier
al 2-4, 9-12; Level 3 and Bandwidth Aug. 8, 2013 Ex Pare Letter at 7-8; Level 3 and Bandwidth April 15, 2013 Ex
Parre Letter al 1-2,

7 See Letter from Christi Shewman, General Attorney, AT&T, to Marlene H. Dortch, Seeretary, FCC, WC Docket
No. 10-90 ¢t al., at 2 (filed Feb. 21, 2014) (AT&T Feb. 21, 2014 Ex Parte Letter) (citing RAQ Reeon Order, 12 FCC
Red at 1006263, para. 11).

" RAO Recon Order, 12 FCC Red at 10062-63, para. 1 1.

'™ Because we find that no physical connection is necessary, we likewise reject claims by Verizon that the media
translation function in a VolIP originated or terminated call fails to provide the connection neeessary o justify the
imposition of end office switching charges. See Letter from Alan Buzacotl, Exccutive Director, Federal Regulatory
Affairs, Verizon, to Marlene H. Dortch, Scerctary, FCC, WC Docket No. 10-90 et al., at 4 (filed Oct. 27, 2014)
{(Verizon Oct. 27, 2014 Ex Parre Letler).

"0 gee, e.g.. Verizon Feb. 28, 2013 Ex Parte Letier at 2 (“[Ulnlike facilities-based VolP providers who typically
provide this functionality, Level 3 and other competitive LECs that pariner with over=the-top Vol P providers do not
do this.”); AT&T May 17, 2013 Ex Parte Letter at | (*| W [here a competitive LEC has law(ully tariffed charges for
access functions provided by it or its retail VolP pariner, AT&T pays those charges without dispute. Here, however,
the compelitive LECs have billed AT&T substantial charges for end office switch services that neither they nor their
over-the-top Vol partners provide . .. 7). See also AT&T Jan, 17, 2013 £y Parte Letter at 5-6, 16 (claiming that
end office switching entails the ““physical” work of connecting trunks to loops, and that this physical work occurs
(continued...)
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dilference in provisioning between facilitics-based VoIP services and over-the-top VolP services is
whether the VoIP provider happens 1o own or control the transmission path over which the call is finally
transmitied o the end user. Thus, a key distinction between facilitics-based VoI and over-the-top Vol
lies ot in the switching or call control functionality, but rather in the ownership or leasing of the means
of transmission to the customer premises.''’ This difference relates to transmission, which is distinet from
end office swilching,'™ and thus ts not material 10 our determination that both facilities-based and over-
the-top VolP partnerships provide the functional equivalent of end office switching.!"™ From the
consumer’s point of view, the issuc of who owns the last-mile facility does not affect the perccived
functionality."" Indeed, competitive LECs have cxplained that they “usc the same switching plant to
perform the same functions regardless of whether the call s sent to the called party over a TDM loop, a
cable system owned by a loap-Tacilities-based VoIP partner, or an [over-the-top] Vol P partner>!' I no
difTerence exists in the switching functionality, then there 1s na reason under our rule why end office
switching compensation can be provided in one case and denied in the other. As discussed above, the
language of the Vol symmetry rule contemplates compensation for new and dilterent technology.''® We
therefore conclude that, under seetion 51,903 of our rules, a competitive LEC in conjunction with its
over-the-top VolP provider partner provides the functional equivalent of end office switching.

D. Precedent Revisited

32, AT&T and Verizon contend that we need not address this controversy because the
Commission considered and rejected the competitive LECs” arguments in prior orders."” We disagree.

{Continued from previous page)
only when a competitive LEC partners with a facilities-based VolP provider because such a scenario provides the
last-mile transmission into a home via an actual physical facility). No party disagrees with the concept that a
competitive LEC/lacilitics-based VolP provider partnership provides the functional cquivalent of end office
switching.

N See, e, AT&T Jan. 17, 2013 fix Parte Letter at 5-6. See also supra n.35 (Commission has found it useful to
divide VoIl providers into two categorics of providers. facilitics-based and over-the-top, based on several factors,
including whether the providers own or lease the last mile facility).

"2 The Commission’s access charge rules recognize this difference: local swilching and “carrier common line,™ or
transmission and related services, are different rate clements. See 47 C.F.R. §§ 69.106, 69.154, Similarly,
assertions thal competitive LECs do not bear the cost of long transport between the switch and the end user's
premises are not relevant o our determination of whether an over-the-top Vol P provider and its competitive LEC
provider partner provide the functiona) equivalent of end office switching. See, e.g., AT&T Jan. 17, 2013 Fx Perse
Letter at 3-5. N

"W also reject any suggestion that the *packet switching” referenced by AT&T is providing some Lype of control
or ihtelligence function. See AT&T Feh, 21 Ex Parie Letter at 2 nd. The packet switching described there can most
accurately be described as 1P network routing, As described in the article cited by AT&T, " packet switching,’
divides the input (Tow of information into small segments, or packets, of data which move through the network in a
manner similar to the handling of mail but at immensely higher speeds.™ Lawrence G, Roberts, The Evolution of
Puacker Switching (Nov. 1978), available ar hitp:/fwww.packet.ce/liles/ev-packet-sw.htm] (last visited Nav. 4, 2014),
Thus, there is a distinction between packetized transmission or “packet swilching™ as referenced by AT&T and the
call control functions discussed herein.

"MCL Ad Hoe Telecommmications Users Comnittee, 680 F.2d at 797 (“The Tocus of the [functional equivalency]
test should be practical, oriented to customers: what lfunction or need do customers perceive to be satisfied by the
services under examination?”),

5 . . .
'3 Level 3 and Bandwidth Aug. 8, 2013 Ex Parte Letter at 7.
"8 See supra Scction 11LA.

W7 See, e.g., AT&T Jan. 17, 2013 Ex Parte Letter at 8-9; Verizon May 6, 2013 £y Parie Leter at | (“over-the-top
VolP providers do not provide end-office switching. That is why the Commission has ruled that competitive LECs
cannot assess local end-office switching charges when they route over-the-top VolIP traffic over the public
Internet.™) (citing YAax Complaing, 26 FCC Red at 5742, paras. 36-45).
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Below we discuss how the cases ciled by these carriers are distinguishable from the facts before us or
have been superseded by the changes adopted in the USFACC Transformation Order.''*

33 YMax Complaint. Verizon argues that, in the YMax Compleaint, “*the Commission had . . .
made clear that an over-the-top provider does not provide end office switching.™" AT&T asserts that the
Commission “recently and emphatically confirmed™ in the YMax Complaint that “*the Internet is not
cquivalent to a subscriber ling, and the ‘exchange of packets over the Internet’ does not entitle a carrier
[to] assess end office switching charges.™? AT&T argues that this decision is “squarely on point” and
refuies the competitive LECs® assertion that they may charge for end office switched aceess.'* AT&T
further alleges that competitive LECs partnering with over-the-top ValP providers perform “the very
same function that YMax was performing; they make the samce arguments that YMax madc; and the
Commission’s holdings that the central functionality of end office switching is connecting trunks to loops
and that the exchange of packets over the Internet is not the connection of trunks to loops is as applicable
to them as it was to YMax.™™ AT&T asserts that what the competitive LEC/over-the-tap VolP
partnerships provide “mote closely resembles landem switching™ than end office switching and states that
it has been paying the competitive LECs for this traffic “at the tandem switching rate,™"

34, AT&T and Verizon read the YMav Complains decision too broadly. In thal order, the
Commission carcfully restricted its findings to “the particular language in YMax’s tariff and the specitic
conliguration of ¥YMax’s network architecture.”™ ¥YMax’s tarifl contained definitions and descriptions
bascd an TDM-based lunctions and networks.'™ At the time the YMax Complaint was adopled, Y Max
(1) was not providing exchange access service using the technology described in its tariff, and (2) was
prohibited from tariffing or otherwise recovering access charges for the services that it was proaviding in
partnership with another company unless it provided the relevant functions itself. In contrast, the VolP
symmetry rule specilically provides that a competitive LEC may now (1) tarifT and rccover access
charges for services that it provides in partnership with Vol providers, and (2) charge the relevant
intercarricr compensation regardless of whether the functions performed or the technology used
correspond preciscly w those used under a traditional TDM architecture ' The Commission also

"™ One of the decisions cited by AT&T is a proposed order issued by an administrative law judge of the Maryland
Public Service Commission. See Letter from David L. Lawson, Counsel 10 AT&T, to Ms. Marlene H, Dortch,
Sceretary, FCC, WC Docket No, 10-90 ¢t al, at 9 (AT&T Dece. (7, 2004 Ex Parte Letter) (discussing Proposed
Order of Public Utility Law Judge, I re Dispiiie benween AT&T Comme 'ns of Maryland. LLC, TCG Murylund and
YMax Comme 'ns Corp., Case No. 9295, at L1 (Qct. 26, 2012)). This proposed order is not a Commission precedent
and does not represent the views of the Commission, and we thercfore do not address it here. We note (hat this
proposed order was ultimalely setaside as moot by the Maryland Public Service Commission and therefore has no
legal relevance even under Maryland law. See Disprite henveen AT&ET Conmne 'ns of Maryland, LLC, TCG
Maryland and YMax Commc’ns Corp., Slip Op., Case No. 9295, Order No. 85321, 2013 WL 265254 (Md. Pub.
Serv. Camm. Jan, 18, 2013).

" Verizon Feb. 28, 2013 Ex Parre Letter at 1-2,

" AT&T Jan. 17, 2013 Ex Parre Letter at 2, citing YAav Complaing, 26 FCC Red at 5759, para. 44.
U AT&T Mar. 14, 2013 Ex Parte Lelter al 3, citing YAdax Complaint, 26 FCC Red at 5759, para. 44,
Y21 w3, citing YMav Complaint, 26 FCC Red at 5759, para. 44,

AT&T May 17, 2013 Ex Parte Lelter at |, Sce alvo AT&T Feb, 21, 2014 Ex Parte Letier at |-2.

" YMex Complaini, 26 TCC Red at 5743 0.7 (“Moreover. we emphasize that this Order addresses only the
particular anguage in YMax's Tariff and the specific configuration of YMax"s network archilecture, as deseribed in
the record.™). :

2 Jel a1 5756 n.108.

12 See USIAICC Transformation Order, 26 FCC Red at 18026-27, para. 970. Additionally. the Commission’s
reference to prior orders, such as the YMax Complaint, in the VolIP symmetry section of the USF/FCC

Transformation Order was part of a discussion ol measures taken 1o prevent double biiling under the new rule and in
{continued...)
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declined 1o make any conclusions aboul the funclions that YMax provided al that time and whether such
functions were the basis for a tarifTed service, stating that “we express no view aboul whether or to what
extent YMax's functions, if accurately deseribed in a tarifl, would provide a lawful basis for any
charges.™* Additionally, in the YMax Complaini the Commission looked to a number of “well
cstablished mcanings within the telecommunications indusiry™ for several terms because YMax’s tanifT
did not contain definitions for those terms.'® The Commission thus was not looking Lo those meanings
{or purposes of interpreting or applying the intercarrier compensation rules in place at that time, but for
purpases of the tarilT analysis. Noting that “it is well established” that “any ambiguity in a tarilTis
construcd against the party who filed the tariff, in this case YMax,"'* the Commission ultimately
determined that it was “bound to resolve the [tariff term] ambiguitics against YMax as the drafling
party.”" Conscquently, insofar as industry-understood meanings of terms uscd in the tariff cut against
YMax’s proposed interpretation, that would be key to the tarifl analysis.

35. Duc o the narrow focus and holding of the YMeax Complaine, we Tind that its narrow
findings do not apply to the dispute before us. Even assuming arguendo thal the ¥YMax Complaing could
be read more broadly, the VolP? symmetry rule adopted in the USFACC Transformation Order supcrscdes
any potential limitation suggested by that decision with respect to traflic encompassed by that rule."! The
USFACC Transformation Order changed the law with respect to the propriety ol assessing access
charges, and, as explained above, prospectively allowed competitive LECs to collect access charges for
services that are functionally equivalent o TDM network functions and for [unctions perlormed in
conjunction with their VolIP provider pariners. While the Commission rule still exists that carriers must
aceurately describe services offered in their tarifts, " carriers are now allowed to charge for services that
cither they or their retail VolP partners provide, as long as one of them provides the service and no double

billing occurs,"™

{Continued from previous page)
noe way suggested that the Commission was endorsing the reasoning underlying those prior decisions with respect to
the new considerations adopted in the USFACC Tremsformation Order: that the functions or technologies used
under the VoIP symmetry rule do not newd to “correspand precisely 1o those used under a traditional TDM
architecture.” See id. at 18026-27, para. 970 & n.2028 (citing YMax Complaint, 26 FCC Red al 5757, 5758-59,

puras. 41, 44 & n.[120).

T Y Max Complaing, 26 FCC Red at 5749 1.55.
128 See id at 5755-56, paras. 36-39.

" See id. al 5755, para. 33.

B See id al 5758, para. 45.

P Ag discussed above, and contrary 1o the repeated objections of AT&T and Verizon, in the YMax Complaint, the
Commission was careful to restrict its holdings 1o the facts of that case (“Morcover, we emphasize that this Order
addiesses only the particular language in YMax's Tarilt and the specific configwration of YMax's network
architeeture, as described in the record.™) ¥Max Complaing, 26 FCC Red at 5743 1.7, Contra Letier from Christi
Shewman, General Attomey, AT&T, 1o Ms. Marlenc M. Dorteh, WC Dockel No. 10-90 ¢t al., at 3-4 (filed Nav. 6,
201 (AT&T Nov, 6, 2014 [x Parte Letter) (“The mere (act that the case involved YMax's tarilT provisions does
not aean that the legal principles stated in that decision had application only to YMax. To the conuary, the
Cammission considered YMax’s tarit? with relerence to Commission rules and policy.”); Letier from Christi
Shewman, General Attorney, AT&T, 1o Ms, Marlene I, Dorteh, Sceeretary, FCC, WC Docket No, 10-90 et al., at 2-3
(filed Nov. 19, 2014) (AT&T Nov. 19, 2014 Ex Parte Letter); Verizon Nov. 10, 2014 fix Parte Lelter at 5-6
¢“nothing in that [ YAdeay Comptain] changed the Commission’s longstanding view ol the functions that canstitute
end office switching™.

247 CER.§ 61.2(a).
YW See USFHCC Transformation Order, 26 FCC Red at 18026-7, paras. 970-71.
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36. Clarification Order, We also disagree with those commenters who assert that the
Commission previously considered and rejected these arguments in the Clarification Order.'™ As noted
above, in 2012, YMax sought elarification that it was entitled to charge the full benchmark level of access
charges pursuant (0 the new VolP symmietry rule adopied in the USFACC Transformation Grder
“whenever it is providing lelephone numbers and some portion ol the interconnection with the PSTN, and
regardless of how or by whom the last-mile transmission is provided.™ The Bureau held that YMax's
proposed interpretation of the Vol P symmetry rule “could enable double billing™ as well as enable
providers to charge “for functions not actually provided™ duc to the possibilily of numerous cartiers
performing and charging for overlapping parts of end office switched access.™ Because the Commission
had been carcful in the USFACC Transformation Order 1o aveid both double billing and charging for
functions not performed, the Burcau denied YMax’s requested inierpretation,™’

37 In the Clarification Order, the Burcau addressed the very narrow question of whether the
provision ol “telephone numbers and some portion of the interconnection with the PSTN™ entitles a
competilive LEC to charge the full symmetrical access charges.™ In the dispute underlying this
declaratory ruling, however, the competitive LECs do not claim to provide merely telephone numbers and
“some porlion of inlerconnection” with the PSTN. Rather, they claim that they are providing the
functional equivalent of all of the end oftice switching functions, not just “some portion” of'it.""”
Morcover, we ind there is no indication in the record that double billing would occur if we issue this
declaratory ruling. '

38, RAQ Letter 21/RAO Recon Order. Interested partics also cite the RAQ Letter 21 and
RAQ Recon Order to support their claims about end office swilching functionality."” We recognize that
clements ol these decisions emphasize, among other things, the function of conneeting lines and trunks in
end-office switching. However, arguments bascd on these decisions arc necessarily tred to TDM-based
technologics.' Even under the preexisting access charge regime, the Commission declined to address

B See, eg., AT&T Jan. 17, 2012 Ex Parte Letter at 9,
5 Clarification Ovder, 27 VCC Red al 2144, para. 4.
6 1

BT 1d. (citing USFACC Transformation Order, 26 FCC Red at 18026-7, para. 970). YMax's interpretation could
have led to double billing because, under its reading of the rule, YMax could charge the full benchmark access
charge lor providing “some portion™ of the interconneetion with the PSTN, but other entities involved in the last-
mile ransmission would also be able to charge the full benchmark aceess charge.

"% 1d. In the Clarification Order, the Bureau responded 10 the specilic request therein: Y Max asks the
Commission to confirm (hat under its new VolP-PSTN *symmetry’ rule, a LEC is performing the functional
equivalent of ILEC access service, and therefore entitled to charge the full ‘benchmark’ rate level, whenever it is
providing telephone numbers and some portion of the interconnection within the PSTN, and regardless of how or by
whom the last-mile transmission is provided.” YMax Petition lor Clarification al 1. We reject parties” attempts to
infer findings outside of what was found in the Clarification Order. See AT&T Nov, 19 Ex Parfe Letter at 3 (if the
“Burcau intended CLECs to be able 10 assess local switching in these circumstances; it is inconceivable that it would
have responded (o Y Max’s request for clarification in the way that it did.”); see aflso AT&T Nov. 6 £y Parte Letter
at 4; Verizon Nov, 10, 2014 Fx Parte Letter at 6-7; AT&T Nov. 19, 2014 Ex Parte Letter at 3. HMowever these
commenters or others might interpret YMax's request, the holdings in the Clarification Order were limited solely w
the request as understood and characterized by the Burcau.

% See, e.g., level 3/Bandwidh June 4, 2012 Ex Parse Letter al 1-2.

M0 Qoe. e.g. AT&T Jan. 17, 2013 Ex Parte Letter at 6-15; Leve! 3 and Bandwidth Sept. 10, 2012 Ex Parte Letter at
7-13.

Y See generally RAO Letter 215 RAO Recon Order.
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whether or how that precedent applicd in the context of [P networks."* [n any case, the issuc here is
whether, under the holistic approach to interpreting the VolP symmetry rule subscquently adopted in the
USFACC Transformation Order described above, which is consistent with key clements of RAQ Letter 21
and the 4O Recon Order, an over-the-top VolP provider provides the functional equivalent of end office
switching."® We conclude that it does, and we find that the RAQ precedents, although relevant, are not
controlling to our lindings here.

39. CoreTel Virginia v. Verizon Virginia. The Fourth Cireuil recently issued an opinion that
addressed a arift billing dispute involving a competitive LEC’s use of over-the-top VolP 1o terminate
traffic.' Verizon alleged that CoreTel, a'competitive LIEC, improperly billed for “end office switched
access’” because the service that CoreTel provided did not imaich the service described in CoreTel’s
tarifl."** The court agreed, noting that CoreTel’s statc and federal tariffs provided that end office
switching would include “terminations in the end office of end user lines.™™ The court obscrved that the
Commission had interpreted this very phrase in the YMux Complaint and had held that it carried “a
specitic and cstablished meaning: ‘a physical transmission (acility that provides a point-to-paint
connection between a customer premises and a telephone company office.™ The court held that
because CoreTel converts calls into an 1P stream and delivers them over the Internet, it does not provide
“the physical infrastructure over which calls are delivered from Core'l'el’s premises 1o its customers.”"*
The court also noted that, although the general definition of switched access service in Corc'l'el’s tariff
made reference 1o 1P technology, the tarifi™s specific definition of end office switched access did not, and
that, becausce “the specific governs thie gencral,” the specific definition of end office switched access
governed the dispute between CoreTel and Verizon,"™

40, We find that this case does not impact the clarification provided here. Similar to the
Commission’s decision in the YAax Complaim, the CoreTel decision rests primarily on Lari(T fanguage
describing traditional TDM nctwork architecture and functionality.*® Many competitive LECs have
incorporated tariff language that describes functionally equivalent services under the VolP symmetry rule,
cither by explicitly reciting the Vol symmetry rule, or by referring o the “functional equivalent™ of
TIDM-based end office switching.'™ Because tariiT language may now include compensation for

2 See, e.g., YMux Complaint, 26 FCC Red at 5743 n,7 (declining Lo address whether interconnected VolP was
“subject o intercarrier compensation rules and, if' so, the applicable rate for such traflic”); /4. m 3749 n.55 (“we
express no view about whether or to what extent YMax's functions, if accurately described in a tarift, would provide
a lawtul basis for any charges™); USFACC Transformation NPRM, 26 FCC Red at 4745-46, para. 610 {stating that
“the Commission has declined to explicitly address the intercarrier compensation obligations associated with VoIP
traffic™ and citing precedent).
Y See supra Section [1LA.
" CoreTel Virginia v. Verizon Virginia, LLC, 752 F.3d 364 (4th Cir. 2014) (CoreTel),
YO Id at 374,
4,
7 Jd. at 374, citing YMax Complaine, 26 FCC Red at 5742, para. 40.
" 1 at 374,
"1,
150 @ 'y

See, e.g., id at 374-75,
13! See, e.g., Level 3 Tariff, Tarilf F.C.C. No. 4, Revised Page 6.1, Replaces Original Page 6.1 (effective Dec. 29,
208 1) (“End Office Access Service” includes: “(3) Any funclional equivalent of the incumbeni local exchange
carrier aceess service provided by Conmpany including local switching, the carrier common ling rate elements, and
intrastate access services. End Office Access serviee rate clements for Company tncludes [sic] any functionally
cquivalent access service.™); Broadband.com Tariff, FCC Tariff No. |, Sccond Revised Page 36, Cancels First

Revised Page 36 (cllective Dec. 30, 2011) ("the Company will assess and collect switched access rate clements
(continued. ..}
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functional equivalent services provided by a competitive LEC or its VolIP provider partner under the VolP
symmetry rule, the CorcTel case docs not necessarily preclude the application of end office switching
charges in every case.

E. Retroactive Effect of the Declaratory Ruling

41. “*Retroactivity is the norm in agency adjudications,” and our declaratory ruling
regarding the interpretation ol the Vol symmetry vule in the context at issuc here thus appropriately
applies retroactively.'™ We reject AT&T and Verizon®s argument that a “manifest injustice” would occur
if' the clarification adopted here was applicd retroactively.'™ Manifest injustice resulis Irom reliance that
is “reasonably based on scttled law contrary to the rule established in the adjudication.™ We find
necither Mactor~departure from scttled law nor reasonable reliance—present here,

42. I this declaratory ruling, we clarity the VolP symmcetry rule adopted in the USFACC
Transformation Order; we do not depart from “settled law,™ nor do we substitute “new law for old law
that was rcasonably clear.”™ [n particular, since shortly after the VoIP intercarrier compensation rulcs
ok cftect, filings in the dockel make clear that there was disagreement among some carriers regarding
the interpretation of the VolP symmetry rule in this contexi—first specific to traffic exchanged with
AT&T, and later including Verizon.'"™ These disputes involve the assertion by AT&T and Verizon that
the VoIP symmetry rule contains a limitation or technical restriction that is not in the rule itsell, nor the
USF/ICC Transformation Order’s analysis, nor other subsequent precedent interpreting or applying that
rule.'™ We agree with Level 3 that the “*mere lack of clarity in the law does not make it manifestly unjust

{Continued from previous page)
under this tariff for access services, regardless of whether the Company itself delivers such traflic to the called
party’s premises or delivers the call 1o the called party’s premises with contractual or other arrangements with an
affiliated or unaffiliated provider of VolP service. | . . [Flunctions providejd] by the Company as part of transmitting
tclecommunicalions between designated points using, in whole or in party, technology other than TDM transmission
in a manner that is comparable to a serviee ofiered by a local exchange carrier constitutes the functional equivalent
of carricer access service.”).

" Owest Services v. FCC, 509 ¥.3d 531, 539 (D.C. Cir. 2007) (Qwest v. FCC) (quoting Am. Tel. & Tel. Co. v. FCC,
454 F.3d 329, 332 (D.C. Cir. 2006) (AT&T v. FCC)).

B See, e.g., Level 3 Nov. 3, 2014 Ex Parte Letter at 5-6 (interpreting arguments made by AT&T as alleging o
“manifest injustice” and citing Qwest v, FCC, 509 F.2d at 540).

M Qwest v, FCC, 509 F.3d at 340, See also AT&T v, FCC, 454 F.3d at 332; Verizon Telephone Co. v. FCC, 269
F.3d 1098, 1109/(D.C. Cir, 20010 (Verizen v. FCO).

"% Owest v. FCC, 509 F.3d at 540.
8 Verizon v. FCC, 269 F.3d at 1109,

7 See, e.g., Bandwidth June 11, 2012 Ex Parte Letter (“the purpose of the meeting was w discuss one [XC's
overbroad interpretation of” the Clarification Order and its interpretation of the VoIP syinmetry role); Level 3 and
Bandwidth Sept. 10, 2012 Fx Parte Letter {discussing access charge dispute with AT&T); AT&T Nov. 15,2012 Fx
Parie Letter (discussing access charge dispute with AT&T). See alse Telequality March 22, 2013 Ex Parte Leer at
1 {(discussing access charge dispule with Verizon),

¥ For similar reasons, we reject numerous assertions by AT&T that our actions here represent “a sharp departure
from prior practice and understandings,” including well-seitled terms and meanings. See AT&T Dec. 17 Ex Paree
Letier at 3. As discussed herein, the “seutled meanings™ referenced by AT&T are cither specific 10 TDM network
functions and/or discrete circwmstanees where competitive LECs could only charge for services they themselves
provided. See, ¢.g.. id. at 5-6, Morcover, the “functional cquivalence” deseription that AT&T contends establishes
a general standard, see id. au 7, was spectfic 1o 18 circumstances and indisputably more constricted than the standard
contained in the VolP symimetry rule, which includes functions or teehnology that may not correspond precisely (o
TOM netwoarks, USFACC Transformation Order, 26 FCC Red at [R026-7, para. 970, In light of these difTerences,
we find that AT&Ts alleged reliance on these “well-settled™ meanings and understanding was not reasonable.
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to apply a subscquent clarification of that law to past conduct.”™™ Accordingly, we find that retroactive

application of the VoIP symmetry rule as clarificd in this declaratory ruling does not constitute a
deparwire from a prior interpretation that was scttled or reasonably clear.

43. We likewisc reject any theory that our interpretation of the Vol P symmetry rule departs
from reasonably clear law based just on our pre-USIF/ICC Transformation Order precedent insolar as
particular rules or decisions were not expressly disavowed in the USFACC Transformation Order. As
deseribed above, while certain older Commission precedent resolving issucs arising in the context of
TDM networks included eriteria in the interpretation of end-office switching that are not all metin the
context of VolP services, prior to the USFACC Transformation Order the Commission expressly reserved
judgment on the application of the prior legal framework Lo VoIP scrvices.'™ As a general maller, then,
there was no precise Commission interpretation of how prior access charge precedent applicd 1o VolP that
the Commission necessarily would have expressly singled out and disavowed, particularly because the
USFACC Transformation Order addressed intercarvier compensation associated with VolP traffic on a
purely prospective basis.'” Morcover, the Commission recognized that the backdrop for its prospective
VolP intercarrier compensation rules was not just the dispuled interpretations of ils access charge rules
but also reciprocal compensation precedent, which had operated in a different manner than its historical
access charge rules in relevant respects.'*

44. Rather than making incremental modifications to a particular, clearly applicable
preexisting legal framework, the Commission thus was making a clean break from the intercarricr
compensation regimes—and associated disputes—of the past in ils prospective intercarricr compensation
rules governing VolP traffic. As a result, it only discussed specific ways in which the new framework
departed from particular prior precedent Lo the extent it found it warranted by the record. In the case of
the structure of LECs” relationships with VolP providers, the Commission discussed in some detail how
its ncw approach compared and contrasted with the various approaches reflected in prior access charge
and reciprocal compensation precedent to emphasize how its VolP symmetry rule would address the
doubic-billing policy concerns undertying the prior access charge framework.'™ By comparison, the
Commmission addressed concemns arising {rom historical disputes about the relative operation of TDM and
IP networks in a higher-level manner, but nonetheless indicated that the prospective approach it adopted
was intended to ward ofT the types of disputes regarding [P networks and services that had occurred in the
past under historical intercarrier compensation rules.'™ Conscquently, we reject arguments for finding
manifest injustice based an pre-USFACC Transformation Order precedent coupled with that Order’s
failure to expressly disavow those particular decisions. Such arguments give undue weight to pre-

' See Level 3 Nov. 3, 2014 Ex Parte Letter at 5 (citing Qwest v. FCC, 509 F.2d at 540). See also id. at 5 (disputing
AT&T and Verizon’s assertion that “manifest injustice™ would oceur il the Commission were 1o allow retroaclive
application of the VolP symmelry rule because such “injustice”™ would only result lrom & dramatic change from a
preexisting rute, which *does not exist here.™). Further, as stated in Qwesr v, FCC, the “obvious fact that every loss
that retroactive application of its . . . interpretation would infiict . . . is matched by an cqual and opposite loss that
non-retroactivity would infliet”™ an others.” Ghwese v, FCC, 509 F.2d at 5340,

6l o
' See supra n 8, 142,

" See, e.g., USFACC Transformation Order, 26 FCC Red at 18008, para, 943.

162 See id, at 18027-28, para. 971 & n.2029.

1% See id, at 18026-28, paras. 970-71 (noting diffcrences between the new approach and historical access charge
rules and similaritics between the new approach and the historical reciprocal compensation regime).

"4 See id. at 18025, paras. 968-69, See alvo id. at 18027-28, para. 971 n.2029 (comparing the VolP symmetry rule
Lo the historical reciprocal compensation framework, including among other things the fact that that framework
“prohibits “establishing with paiticularity the additional costs of transporting or terminating calls™) (citations
omitted).

i~
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USI/ICC Transformation Order precedent in interpreting and applying the VoIP symmelry rule adopted
in the Crder.

45. Nor do we find cvidence of reasonable rcliance in the record here. Indeed, there is
minimal evidence in the record of any reliance al all —reasonable or otherwisc—aon a contrary
interpretation of the Vol symmetry rule, Other than AT&T and Verizon, there is no record evidence of
IXCs disputing payment lor this tralfic.'® Insofar as the record does not reveal that AT&T and Verizon
previously relied on a contrary interpretation of the VolP symmetry rule, that counscls strongly against a
finding of manifest injustice here.

44. We alsa de not find the evidence of reliance by A'T&T and, later, Verizon to have been
reasonable for purposes of the reliance component of the manifest injustice analysis. Asto AT&T, as
Level 3 abscerves, in a filing prior to the USFACC Transformation Order, AT&T recognized that a VolP
symmetry rule could lead 1o intercarricr compensation charges cven in the case ol aver-the-top VolP
traffic.'"™ For the reasons described above, we also do not [ind that the Commission precedent cited by
AT&T provided a reasonable basis for it to rely on its contrary reading of the VoIP symmetry rule, given
the language of the rule, the limits of the text of those prior decisions, and the ongoing disputes in the
record regarding the interpretation of the rule as relevant here, which began shontly after the VolP
symmelry rule took cffect. To the contrary, that collectively reveals a lack of clarity regarding how the
issuc here ultimately would be resolved. As the court explained in Qwest v. FCC, “[t]he merc possibility
that a party may have relied on its own (rather convenicent) assumption that unclear law would ultimately
be resolved in its favor is insufficient o defeat the presumption of retroactivity when that law is finally
clarified.™® We thus likewise do not find any reliance by AT&T 1o have been reasonable, reinforcing
our conclusion here that there is na manifcst injustice from retroaclive application of our interpretation of
the rule to AT&T.

47. The record reveals that Verizon did not initially dispute payment for this traffic, and only
began doing so in 2013, more than a fulf year after the relevant rules took effect." By the time Verizon
notificd the Commission of its interpretation of the VolP symmetry rule and decision to dispute these
charges, the record before the Commission clearly revealed disagreements between AT&T and scveral
compelitive LECs regarding the interpretation of the VolP symmetry rule.'® Given that, coupled with the

15 See, e.g., Bandwidth Oct. 22, 2014 Ex Parge Letter at 2 (asserting that other than AT&T, “[n]o other carrier
disputed Bandwidth’s end olfice swilching charges under the VoIP symmetry rule until Venizon belatedly did so—
ncarly three years afler the rule was adopled™); Level 3 Dece. 10, 2014 m 4 n.16.

" LLevel 3 Nov. 3, 2014 Ex Parte Letier at 6 (citing Letter from Robert W. Quinn, Jr., AT&T to Marlene H. Dorteh,
Seeretary, FCC, CC Docket No. 01-92, WC Docket No. 07-135, GN Docket Ne, 09-51 a5 (filed Oct, 21, 2001)).

T Qwest v. FCC, 509 1.3d at 540.

1% See Verizon Feb, 28, 2013 Ex Parte Lelter: see also supra n.55. See also Telequality March 22, 2013 Ex Parte
Letter a1 2 {first discussion of access charge dispule with Verizon); Bandwidih Qct. 22, 2014 Ex Parte Lelter at 2

{asscrting that other than AT&T, *[u]o other carrier disputed Bandwidth's end office switching charges under the

Vol symmetry rule until Verizon belatedly did so—nearly three years afler the rule was adopted™); Level 3 Dec.

10, 2014 Ex Parte Letter at 4 n, 16.

¥ Sue, e.g., Bandwidth June 11, 2012 Ky Parte Letter 'the purpose of the meeting was 1o discuss one IXC's
overbroad interpretation ol the Clarification Oreder and its interpretation of the Vol symmetry rule); AT&T July
16, 2012 Ex Parte Letter; Level 3 and Bandwidth Sept. 10, 2012 Ex Paree Letter. Indeed, the fact that Verizon paid
end office swilched access charges 1o competitive LECs partnering with over-the-top VolP providers for years
before it began disputing them, while other carriers paid the charges and AT&T simply has refused to pay the
charges, highlights the controversy at issuc here. See Bandwidth Oct. 22, 2014 Ex Parre Letter at 2 (asserting that
“[n]o other carrier disputed Bandwidih’s end office switching charges under the VolP symmetry rule until several
weeks ago, when Verizon belatedly did so = nearly three years after the rule was adopted™ and dhat “Verizon now
retcauctively disputes all previously paid tariffed end office charges in their entirety and refuses to pay all such
charges prospectively.”}: see alvo Broadvox Nov. 6, 2014 Ex Parte Letter at Attach, 6 (asserting that “AT&T and
(continued...)
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other findings in our manifest injustice analysis above, we thus do not find any reliance by Verizon on a
contrary interpretation to have been reasonable, and thus retroactive application to Verizon of our
interpretation here would not be manifestly unjust,

48. For their part, AT&T and Verizon contend that the Vol symmetry rule is “already clear™
in that competitive LECs and their over-the-top Vol retail partners may not assess end office switching
charges, and accordingly, il the Commiission were to “clarify” rules (o the contrary, it must enact a rule
change, which it may only implement on a prospective basis.'™ As an initial matter, for all the reasons
discussed herein, we reject the assertion that our clarification constitutes a rule or policy change in light of
prior precedent, As discussed above, the (indings and conclusions in the USFACC Transformation Order
do not support the limited application of the VoIP symmetry rule advanced by these partics.'™ Indeed, all
of the policics underlying adoption of the transitional VolP intercarrier compensation regime, including
the VolIP symmietry ruic, support the clarilication advanced by the Commission here.'” Additionally, as
also discussed above, the description in the USFACC Transformation Order of how the rule would be
applicd and the text of the adopted rules support the clarification adopted herein. Further, the cases cited
by AT&T and Verizon to support their proposed interpretation are distinguishable from the facts before
us or have been superseded by the changes adopted in the USFACC Transformation Order,'™
Declaratory rulings are adjudicatory matters, in which retroactivity is presumed,"™ and clarifying the law
and applying that clarification to past behavior arc routine functions ol adjudications.'™ Accordingly, we
reject the contention that the clarilication adopted in this declaratory ruting is a change in rule or change
in interpretation that can only be applicd prospectively.

49. AT&T and Verizon allernatively argue that, “even if' the current rule were anibiguous,”
the Commission may not retroactively impose a “new, conlrary interpretation™ of the VolIP symmetry rule
compared to the interpretation they have relied on up to this point; otherwise, an “unfair surprisc™ would
result.'” AT&T and Verizon suggest that an “unfaiv surprise” standard, which they draw from

{Continued from previous page)
Verizon cannot claim that the VolP Symmetry Rule read clearly in their favor because for years Verizon interpreted
it like Broadvox™ and that “Verizon paid Broadvox's end office charges for services rendered for two whole years
from January 2012 through fanuary 2014™ and that “it appears that Verizon only began disputing end office
switching after it became aware of AT&T s sell-help campaign™). This history contradicts any claim that the VolP
synunetry rule was seitled betore oday.

'™ See, e.g., AT&T Jan. 17, 2013 Ex Parte Letier at 15-16 (asserting that “the current rules are already clear™ and
that the Commission “could only adopt the CLECS® change in palicy through a new rulemaking” and “only
prospectively™); Letter from Henry Hulquist, Viee President, Federal Regulatory, AT&T Services, Inc.. to Marlene
M. Dortch, Sceretary, FCC, WC Docket No. 10-90 et al., Attach. B at 3 (filed Oct. 3, 2014) {AT&T Oct. 3. 2014 Fx
Purie Letler) (asserting that “agencies must “deny retroactive cffect” when there is “a substilution of new law for old
{aw thal was rcasonably clear™) (citing Ferizon v. FCC, 269 F.3d at 1109); Verizon Oct. 27, 2014 Ex Parre Letier al
6-7 {asserting that the “plain text” of the ValP symmetry rule in § 51.913 “precludes a LEC tike Level 3 for
charging for functions™ like over-the-top VolP/competitive LEC provider partner end office switching, and any
“new interpretation” of 51.913 “would be a legislative rule and may only be applicd prospectively™).

" See supra Seetion NEA.

" See supra Section 11LR.

" See supra Section N1.D,

M See, e.gr., AVET v FCC, 454 F.3d at 332 (citations omitted). See afso Qwest v. FCC, 509 F.3d at 536 (“there is
no question that a declaratory ruling can be a {orm of adjudication™) {citations omitted); 509 F.3d at 539 ("We starl
with the presumption of retroactivity for adjudications™).

'S See Qwest v. FCC, 509 F.3d at 540.

17 See AT&T Oct. 3, 2014 Ex Parte Letter al Attach. 2 at 3, citing Christopher v. SmithKline Beecham Corp., 132
8. Ct. 2156, 2168 (2012) (Christopher v. SmithKline) (asserting that, as in this case, the “potential for unfair surprise
is acule’™); Verizon Nov. 5, 2014 Ex Parfe Lelter al 8-11. -
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Christopher v. SmithKline, is applicable because they contend they reasonably relied on their contrary
interpretation of the relevant precedent. As a threshold matter, we are not persuaded that Christopher v,
SmithKline's discussion of “unfair surprise” is the appropriate standard here becausce that case dealt with
questions of deference to an agency interpretation expressed in a brief, not the retroactivity of a decision
an agency reaches in adjudication. Even il it were appropriate, we disagree that “unlair surprise™ that
waould preclude any retroactive effect exists in this matter, and we find the case cited to support such
assertion (o be distinguishable.'” As described above, we conclude that we are not changing our rules or
our interpretation of them, and reject arguments that there was reasonable reliance on a contrary
interpretation. Morcover, the Christopher v, SmithKline decision is distinguishable on a number of
grounds. Christopher v. SmithKline involved 60-year old Fair Labor Standards Act rules, “decades-long
practices of ¢lassifying” a type of sales team, and a “very lengthy period of conspicuous inaction™ by the
applicable regulatory body.'™ Unlike the tucts in that case, there is no “lang period of inaction” by the
Commission, or “decades-long practices” regarding the interpretation and application of the VolP
symmelry rule to consider in the present dispute,'” Additionally, all stakcholders on this issue, including
both AT&T and Verizon, have debated the imerpreation of this rule actively, both in wrilten ex parte
filings and in-person meetings, nearly since the adoption of the VoIP symmetry rule, Further, the dispute
at issue in Christopher v. SmithKline involved a new interpretation of the relevant rule that only recently
was put forward in agency wnicus briefs, which involved rationales that evolved and changed as
additional bricfs were filed, ultimately persuading the Court that they were not entitled to deference.
this declaratory ruling we do not change aur VolP symmetry rule or our interprelation ol it. As 4 result,
we ind Christopher v. SmithKline inapplicable here.'™

]
" In

F. Eftect on 1P-to-1P Interconnection

50. Finally, the record suggests that some carriers have misinterpreted the nature and intent
of the VoIP symmetry rule, resulting in intercarricr compensation disputes and asymmetric payments
based on lechnological distinctions. This misinterprelation of the VoIP symmetry rule may be impacting
negoliations concerning [P interconnection.'™ Partics allege that some providers will not enter into direct
IP inlerconnection arrangements unless an “asymmetrical compensation structure” is adopted that tracks
what such providers contend they are entitled 1o ¢collect and abligated to pay for PSTN/over-the-top VolP
traffic.’™ [P interconnection arrangements that contain asymmetrical compensation schemes may create

TTAT&T Oct, 3, 2014 Ex Pare Letter al Altach. 2 at 3:Verizon Nov, 5, 2014 fix Parre Letter at 8-11.
M See Christopher v. SmithKline, 132 S, Ct. at 2167-68,

7 See Level 3 Nov. 3, 20104 Ex Pare Letter at 7. AT&T s claim that “the Commission ook no enflorcement aclion
tor years prior o the Connect America Order™ 1s beside the point, since any such inaction predated the adoption of
the VelP symmelry rule that is at issue here. AT&T Dec. 17, 2014 Ex Parte Leer at 14, Similarly, AT&T's claim
that the Commission has taken no action “*for mare than two years” afler adoption of the Voll* symmetry rule, id.,
does not establish the kind af “very lengthy period of conspicuous inaction™ that was at issue in Christopher v.
SmithKline, 132 8. Ct. at 2168,

™ Christopher v. SmithKline, 132 8. CL a1 2165-67.

" For the same reasons, we rejeet AT&T s elaim that equity requires prospective application of our interpretation
of the VoI P symmetry rufe. See AT&T Dece. [7, 2014 £x Parre Letter at 2, 10 (citing Rerail, Hholesale & Dep'r
Store Union v. NLRB, 466 F.2d 380, 390 (D.C. Cir. 1972)). Where, as here, an ageney is not changing its rules or
its interpretation of them, there was no reasonable relianee on a contrary interpretation or on any applicable scttled
law, and the praper interpretation of the relevant rule has been “the subject of active debate™ since its adoption,
equity is fully aligned with “the presumption of retroactivity for adjudications.” Qwesr v. FCC, 509 F.3d at 539,
540.

82 See, e.g., Vomage Feb. 12, 2014 Ex Parte Letter at [-2; Level 3 May 16, 2014 Fx Parte Letter a1 2. Buf see
AT&T Feb. 21, 2014 Fx Parte Letter at 3-4; Verizan Nov, 10, 20014 Ey Parte Letter at 10,

"Y' See, e.q., Vonage Feb. 12, 2014 Ex Parte Letter at 122,
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unbalanced compensation, marketplace distortions, and perverse incentives for LECs (o perpetuate legacy
TDM technology. We encourage partics 1o move toward all-IP networks and reiterate the important
policy goals underlying the VoIP symmetry rule of advancing competition, moving toward an all-1P
network, reducing intercarrier compensation disputes, and remaining technologically neutral.'™

v, CONCILUSION

51, For all the reasons discussed above, we clarily that the Commission’s VolP symmetry
rule does not require a competitive LEC or its VolP provider partner to provide the physical last-mile
facility to the VoIP provider's end user cusiomers in order Lo provide the functional equivalent ol end
office swilching, and thus for the competitive LEC 1o be eligible (o asscss access charges for this service.

V. ORDERING CLAUSES

52 Accordingly, I'T IS ORDERIEE that, pursuant to sections 1, 2, 4(i), 201, 202, and 251 of’
the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 152, 154(i), 201, 202, and 251, and
sections .1 and 1.2 of the Commission’s rules, 47 C.F.R. §§ 1.1, 1.2, this Declaratory Ruling in WC
Docket No. 10-90 and CC Docket No. 01-92 1S ADOPTED.

53. IT IS FURTHER ORDERED that, pursuant to scction 1.103 of the Commission’s rules,
47 C.F.R. §1.103, this Declaratory Ruling SHALL BE EFFECTIVE upon release.

FEDERAL COMMUNICATIONS COMMISSION

Marlene Fl. Dortch
Sccretary

B Sue, e.g., USFACC Transformation Order, 26 FCC Red at 17669, 18009-13, paras. 9, 948-53. We also remind
partics of their obligations to negotiate [P interconnection agreements in good faith. See i, a1 17873, para. 652,
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STATEMENT OF
CHAIRMAN TOM WHEELER

Re: Connect America Fund, WC Docket No. 10-90, Developing « Unified Tntercarrier Compensation
Regime, CC Docket No. 01-92.

Today, we adopt a declaratory ruling to ensure that the transition o IP-bascd networks and
services is not impeded by outdated technological distinctions. In the 2011 USF/ICC Transformation
Order, the Commission adopted the Vol P symmetry rule as part of its effort to abandon outdated
approaches to intercarrier compensation, ¢liminate competitive distortions, and encourage the transition to
IP-based networks and services. The action we take today precludes carriers from advancing scli=serving
interpretations of this rule in an effort (o skew the competitive landscape, today and into the future.

I continue 10 believe Lhat technology transitions will be speeded by technology-neutral rules that
promote, preserve, and protect the competitive choices that consumers expect. Today’s decision will help
maintain those competitive choices through symmetrical treatment of like services and additional
regulatory certainty for all parties.
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DISSENTING STATEMENT OF
COMMISSIONER AJIT PAI

Re: Connect America Fund, WC Docket No. 10-90, Developing a Unified Intercarrier Compensation
Regine, CC Docket No. 01-92,

The FCC's rules allow a local exchange carrier (LIEC) to charge other carriers lor certain “access
services” defined by our rules. At dispute here is whether a LEC may collect a particular kind of charge
for an access service—an end office switching charge—when its Voll® partner transmits calls (o an
unalTiliated Internet service provider (ISP) for routing over the Internet. In this order, the Commission
says yes. Because the order adopts a new rule that contravencs our precedent without first seeking
comment, I dissenl.

1.

Start with some basic background. A LEC may only collcet access charges for intercarricr
services actually perlormed.' And a LEC partnered with a VolIP provider may colleet charges for services
that cither it or its VolIP provider actually perform.? A non-incumbent LEC and its VoIP partner nced not
perform precisely the same service as an incumbent; the LEC can perform the “functional cquivalent.”™
And “using . . . technology other than [time-division multiplexing] transmission” counts so long as it is
done “in a manner that is comparable” to traditional wansmission.® Finally, for end office switching
charges, the associated service is “end office access service,” which our rules define in relevant part as
“[{]he switching of access traffic at the carrier’s end office switch.™

Putting this all together, a LEC may collect end office switching charges if and only il that LEC
or its VolP partner actually performs the functional equivalent of end office switching.

So what is the IP equivalent of end office swilching? Our precedent makes clear that it is the
intcreonnection of calls with last-mile facilitics.

" dccess Charge Reform: Reform of Access Charges Imposed e Competitive Local Exchange Carviers; Petition of
Z-Tel Communications, Inc. for Temporary Waiver of Commission Rule 61.26¢d) To Facilitate Deployment of
Conmetitive Service in Certain Metropolitan Stutistical Areas, CC Dockel No. 96-262, CCB/CPD File No. 01-19,
Eighth Report and Grder and Fifth Order on Reconsideration, 19 FCC Red 9108, 9118-19, para. 21 (2004) (~{OJur
long-standing policy with respeet to incumbent LECs is that they should charge only Tor those services that they
provide™ and “fw]e believe that a similar policy should apply to competitive LECs.™).

247 CFR. § 51.913(b). Conversely, our rules do “not permit a local exchange carrier to charge for functions not
performed by the local exchange carrier itself or the affiliated or unaltiliated provider of interconnected Vol
service or non-interconnceled VolP serviee.” /d,

* Access Charge Reform; Reform of dceess Charges Imposed by Competitive Local Exchange Carriers, CC Docket
Nao, 66-262, Scventh Report and Order and Further Notice of Proposed Rulemaking, 16 FCC Red 9923, 9981 (2061)
(Seventh Access Charge Reforny Order) (Appendix B) (adopting 47 C.F.R. § 61.26(a)(3) (*"[nterstate switched
exchange access services' shall include the functional equivalent of the ILEC interstate exchange acoess

services . .. .")); see alvo 47 C.FR, § 51.903(d)3) (defining “end ollice access service™ 1o include the “lunctional
cquivalent of the incunthent local exchiange carrier access service provided by a nen-incumbent local exchange
carrier™).

*47 C.F.R. § 51.913(b).

347 CFR. § 31.903(d)(1). Noane, as tar as 1 can tell, contends that the service perlormed by LECs and their over-
the-top VoIP partiters [its within another definition of “cud office aceess service”—namely, the “routing of
interexehange telecommunications traffic to or from the called party’s premises.™ 47 C.F.R. § 51.903(d)(2). Nor
could they, since there is no question in this case that the unaifiliated ISP routes the over-the-top Voll® call.
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First, the Commission stated in 1997 that “interconnection, i.c., the actual connection of lines [or
loops] and trunks, is the characteristic that distinguishes switches from other central aifice equipment.™
Although a switch may also perform other functions—a Burcau-level order had previously identified
cight’—the FCC reasoned that these other functions are in the end peripheral to end ofTice switching:
“units that interconnect lines and trunks | . .are capable of providing all of the essential features and
capabilitics of a switch.™ Or as the FCC put it in the 2011 YMax Order, “[e]nd office switching charges
were and are authorized by law (0 allow local exchange carriers to recover the substantial investment
required Lo construct the tangible connections between themselves and their customers throughout their
service territory.”™

Second, the FCC's 2011 Universal Service Transformation Order made clear thal when a LEC
partners with a VoIP provider that itself interconnects with a customer’s last-mile facilitics, the LEC may
colleet end office switching charges: “We thus adopt rules making clear that origination and termination
charges may be imposed . . . when an entity ‘uses Internet Protocol facilities to transmit such traffic to [or
from] the called party’s premises.”™" That ruling was of course codified as part of the VolP Symmetry
Rule.

Third, the FCC’s 2011 YMax Order considered and rejected the contention that an over-the-top
VolP provider performs end office switching by intercannecting virtual loops aver the Internet.'' As the
Commission reasoned, if"“the entire worldwide Intermnet . . . comprises a “virtual” Toop,™ then such loops
“would be of indeterminate iength and configuration™ and “could extend thousands of miles via numcrous
intermediaries throughout the country (or even the world), or anly a few miles via a couple of’
intermediaries in contiguous states. . . . [f this exchange of packets over the Interncl is a ‘virtal loop,’
then so too is the entire public swilched telephone network—and the term *foop” has lost all meaning. "'

I short, our precedent makes clear that when a LEC and its Vol P partner merely transmit ¢alls to
an unaffiliated [SP [or routing over the Internet, the LEC may not collect end office switching charges
because it is not interconnecting with the customer’s last-mile facilities.

None of this is to say that a LEC partnered with an over-the-top Vol provider cannot colleet any
access charges. I such a partnership performs the functional equivalent of other intercarrier services,
such as dedicaled ransport access service or tandem-switched access service," it may collect the
corresponding access charges. Bul the one thing our precedent makes clear is that transmitting calls to an
unaffiliated [SP for routing over the Internct is not the functional equivalent of end office switching,

8 Petitions for Reconsideration and Applications for Review of RAO 21, AAD 92-86, Order, 12 FCC Red 10061,
10067 para. 1] {1997 (RAO Recan Order) (eriphasis added), id. (A picee of equipment is a swich i and only if it
“is capable of interconneeting lines or trunks, i.c., il'it has the switching matrix required for call

interconnection .. . ). :

7 See Classification of Remote Central Office Equipment, Lelter, Responsible Accounting Officer, 7 FCC Red 5205,
35205, n.! (Comin, Carr. Bur. 1992} (RAG Letter 21}, revived by Classification of Remaote Central Office Equipment,
Lelter, Responsible Accounting Officer, 7 FCC Red 6075, 6075, n.1 (Comm. Carr. Bur. [992) (Revised RAQ Letter
n, .

* RAO Recon Order, 12 FCC Red at 10067, para, 12, As te FCC noted at the time, the other functions arc not
unique to switches since other equipment “can perform a number of functions historically assocfated with switches,
such as attending, information receiving, and alerting.” Jd. at 10066~67, para. 11,

Y AT&T Corp., Complaivant. v, Yax Communications Corp., Defendant, File No. EB-10-MD-003, Mecmoranduim
Opinion and Order, 26 FCC Red 5742, 5757, para. 40 (2011} (YMax Order) (Teotnote amitied).

' Conneet America Fund et al., WC Docket No. 10-90 ¢t al., Report and Order and Further Notice ol Propased
Rulemaking, 26 FCC Red 17663, 18025, para. 969 (201 1) (Universal Service Transformation Order).

U YMax Order, 26 FCC Red 5742,
Id. at 5758-59, para, 44,
Y47 CER.§ 51.903(c). (i).
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1.

With that background, 1o the order we go. [nstead of following the precedent deseribed above,
the order decides that “solely for purposes of this decision” the test for whether a LEC and s VoIP
partner perform end ofTice switching is whether they provide “the intelligence associated with call sct-up,
supervision and management,” also known as “call confrol.”™ The order primarily defends (his decision
by pointing to the VolP Symmetry Rule adopted in the Universal Service Transformation Order," which
says:

Notwithstanding any other provision of the Commission’s rules, a local exchange carrier

shall be entitled 1o assess and collect the full Access Reciprocal Compensation charges

prescribed by this subpart that are set fortlt in a local exchange carrier’s interstate or

intrastate tarift for the access services defined in § 51.903 regardless of whether the local

exchange catrier itsell delivers such wraffic to the called party’s premises or delivers the

call to the called party’s premises via coniractual or ather arrangements with an affiliated

or unalfiliated provider of interconnected VolP service, as delined in 47 U.S.C. 153(23),

or a non~-interconnected VoIP service, as defined in 47 U.S.C. 153(36), that does not

itself seek to colleet Aceess Reciprocal Compensation charges prescribed by this subpart

for that traffic. This rule does not permit a local exchange carrier to charge for functions

not performed by the local exchange carrier itself or the affiliated or unaffiliated provider

ol intecrcomiected Vol P service or non-interconnected VolP service. Far purposes of this

provision, functions provided by a LEC as part of transmitting telccommunications

between designated points using, it whole or in part, technology other than TIDM

teansmission in a mauner that is comparable to a scrvice offered by a local exchange

carricr constitutes the functional equivalent of the incumbent local exchange carrier

aceess service,'®

The order apparenlly interprets the VolP Symmetry Rule (o (a) “supersede[]” the YMax Order,"”
{b) adopt a “new lunctional cquivalence approach to VolP-PSTN traffic” that “1akes a maore holistic lock
at how calls are detivered to the end user,”™ and (¢) suggest that a LEC and its over-the-top VolP partner
must be able to collect end oflice switching charges because “the language of the Vol P symmetry rule
contemplates compensation for new and different technology™ and “places no restrictions on the types of
VolIP providers with which competitive LECs may form partnerships.™ These defenses do not withstand
scrutiny.

First, the order cannot credibly claim that the VolP Symmetry Rule superseded the YMax Order.
The rule came only six months afier the ¥Max Order and did nol at any point suggest it was superseding,
that arder. Although both addressed intercarrier compensation, the Vaoll* Symmetry Rule addressed two
analytically distinct issues lell open in the YMeax Order: (1) whether a LEC could collect access charges

" Order at para, 28 (cmphasis in original).

¥ The order also claims that the precedent recited above, and in particular the ¥YMeax Order, is all ~distinguishable

~ fram the facts before us,” Order at para. 32, but then fails w explain how the “specilic configuration of YMax’s
network architecture,” YMax Order, 26 FCC Red at 5743 n,7——onc of the two issucs in the YMax Order—difters at
all from the network architecture in dispute here. Indeed, as far ag the record shows, Y Max and its Volf* pariners
were and are providing the exact same functions as the LECs and their VoIP partners that sought clarification here.

Y47 CER. § 51.913(b).
" Ovder at para. 385.
'8 Order at para. 26.
" Order at para. 31,

" Oreder at para. 21.
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when it transmitted a call using a format other than time-division multiplexing (such as 1Py and (2)
whether a LEC could colleet access charges for functions performed ot onfy by itseltf bat also by its
VolIP partner.”

Far from undermining the YMax Order, the FCC specilically reallirmed it in adopting the Vol
Symmetry Rule, citing the very portions quoted above in declaring that LECs cannot charge for services
not performed.™ Indeed, shortly after the FCC adopted the VolP Symmetry Rule, YMax of the YMax
Order retwrned to the FCC worried that this citation “might appear (o be suggesting that i'the physical
transmission [acilitics connecting the 1XC and the VolP service customer are provided in part by one or
more unrelated ISPs (as is the case with Y Max or “‘over-the-top” Vol providers such as Skype or
Vonagc), then the LEC and its VolP service partner are not performing the “aceess’ function and cannot
charge for it.™® 1n responsc, our staff rejected YMax’s request that it need only perform “some portion of
the intercarmection™—rather than interconnection all the way to the last-mile facility—in order to assess
end office switching charges.?' In other words, the staft made explicit what was already implicit: The
YMax Order and associated precedent survived the VollI* Symmetry Rule, hence a LEC-VolT* parinership
must itsclf interconneet with tast-mile facilities—the [P cquivalent of end office switching,

Second, the order incorrectly states that the VolP Symmetry Rule adopted a “new {unctional
equivalence approach.” One probiem with this is that the Vol? Symmetry Rule did not adopt any test
regarding lunctionalily; it instead cleared up (wo separate issues as explained above. Perhaps more 1o the
paint, the functional equivalence approach codified in other rules™ was nothing new; it was more than a
decade old when the FCC adopted the Vol Symmetry Rule.® And by adopting that time-tested
approach, the FCC implicilly adopted its accompanying precedeni—and explicitly endorsed the reasoning
of the YMeax Order”’

Third, the order incorreetly suggests that the Janguage ol the VolP Symmetry Rule means that a
LEC and its over-the-top VolP partner must be able to colleet end office switching charges. But when it
adopted the VolIP Symmetry Rule, the Commission cautioned that “although access services might
functionally be accomplished in different ways depending upon the network technology, the right to
charge does not extend to functions not performed by the LEC or its retail VolP service provider

2 Universal Service Transformation Order, 26 FCC Red at 18025-26. paras. 968=70 ("In particular, providers cite
disputcs arising from their use of 1P technology as well as the swrucware of the relationship between retail Vol P
service providers and their wholesale carrier pariners,”). The VolIP Symmetry Rule makes clear that the answer o
cach of these questions is yes, )

2 Universal Service Transformation Order, 26 FCC Red at 18027, n.2028 (citing YMax Order, 26 FCC Red at
5757, 5758-59, paras. 41, 44 & n.120). Although the order Irics to frame the YMax Order as having a “narrow
focus and holding™ about one particular party’s larift, Order at para. 35, the discussion quoted herein and cited in the
Universal Service Transformation Order shows that the FCC indeed meant what it said in the YMax Order:
Interconnceting virtual loops over the [nternet is nol the functional cquivalent of end office switching.

2 Leter from John B, Messenger, VP-Legal & Regulatory, YMax, to Marlene I, Dortch, Secretary, FCC, WC
Dacket No. 10-9G et al. (tiled Feb. 3, 2012).

¥ Connect America Fund et af., WC Docket No. 10-90 et al., Order, 27 FCC Red 2142, 2144, para. 4 (Wircline
Comp, Bur. 2012). Notably, this entire discussion was about interconnection precisely because “interconnection,
i.c., the actual conneetion of lines |or loops] and trunks, is the characteristic that distinguishes switches from other
central office equipment.”™ RAQ Recon Order, 12 FCC Red a1 10067, para. |1 (enmphasis added),

B See, e.g., 47 CER.§ 51.903(d); 47 C.F.R. § 61.26.

 See Seventh Access Chewge Reform Order, 16 FCC Red at 9981 (adopting 47 C.F.R. § 61.26(a)3), which codifics
the functional equivalence approach).

T Universal Service Transformation Order, 26 FCC Red at 18027, n.2028 (citing YMax Order, 26 FCC Red at
5757, 53758-59, paras, 41, 44 & n,120),
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partner.”™™ Indeed, the rule itself reiterates that “[t]his rule does not permit a local exchange carrier (o
charge for functions not performed.”™ So it’s no surprise (that VolP providers performing differing
functions would entitle LECs to differing intercarricr compensation, nor that a VolP provider that
interconnects a call with a customer’s last-mile facility perlorms the function of end office switching

whereas a Vol P provider (hat transmits calls to an unaffiliated ISP for routing over the Internet does not

M1

[0 short, the order’s decision Lo allow LECs Lo collect end office switching charges when its VoliD
partner ransmits calls to an unafTiliated 1SP for routing over the Internet aliers owr rules to mean
something they’ve never meant before. The FCC is ol course free to amend its rules, but we cannol
“under the guisc of interpreting a regulation, . . . create de facto a new regulation.”™ Nor can we change
our rules without abiding by the notice-and-comment requircments laid out in the Administrative
Procedure Act.™ Becausc the FCC has neither proposed nor sought comment on the novel (est adopted
“solely for purposes of this decision” and because Lhis test undermines well-considered, long-cstablished
precedents, [ respeetfully dissent.

 Universal Service Transformation Order, 26 FCC Red at 18027, n.2028,
B 47 C.FR.§51.913(b).

* The order mistakenly suggests thal the “key distinetion between facilitics-based VolP and over-the-top VolP

lics . . . in the ownership or leasing of the means of transmission to the customer premises,” which is “distingt from
end office switching, and thus is not material to our determination.” Oreler at pava. 31 (foolnote omitted). Since this
dispute involves end oflice swilching charges, the key distinction is instead between Vol providers that
interconneet dircetly with last-mile transmission facilitics and those that do nat, which is very much about end oftice
switching and thus material to our determination.

3 Christensen v. Harris County, 529 U.S. 576, 588 (2000).
#5U.8.C. §551.
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DISSENTING STATEMENT OF
COMMISSIONER MICHAEL O’RIELLY

Re: Connect America Fund, WC Docket No. 10-90, Developing a Unified Intercarvier Compensation
Regime, CC Dacket No. 01-92,

I cannot support today’s order because it would unfairly penalize certain carriers for reasonably
relying on what appeared to be well-sculed: that carriers do not owe end ofiice switching charges to other
praviders that do not actually perform the functional equivalent of end olfice switching (connecting trunks
to toops).

Over several decades, the Commission has given meaning o the key lerms at issuc here; namely,
“end office switching”™ and “lfunctional cquivalent”. As a result, we know that the defining featre of end
office switching is the actual connection of subscriber lines and trunks. And while the functional equivalent
congeplt provides some flexibility in delermining how that key criterion is met, we also know that
intermediate routing, such as merely placing calls onto the public Internet, does not count. Against this
backdrop, the Commission cannot suddenly reverse its interpretations in the guise ol a ¢larification and
apply such “clarification™ retroactively.

The order argues that recent decisions (hat seem to be directly on point should be read narrowly.
Even i that were true, it misses the point that the precedent had been established long belore those
decisions. Indeed. those recent decisions. however narrow, are further evidence that the rule was settled
because they are consistent with the Commission’s long-standing interpretations. That is, they apply a rule
that had been reasonably clear to the specilflc facts at issue.

For example, in the YMax decision, the Commission rejected YMax’s contention that it should be
entitled to end office switching charges lor ptacing calls onto a “viral loop™ that “could extend thousands
of miles via numerous intermediaries throughout the country (or even the world), or only a few miles via a
couple of intermediaries in contiguous states.” That’s not surprising given that the Commission had
previously delermined, over a decade ago, that carricrs that merely pass calls (o other carriers rather than
placing them dircetly onto the loops of particular end users do not provide the functional equivalent of end
office switching.” Therefore, even if the YMax decision narrowly applics to the particular language in
Y Maux’s tarifl and the specific configuration of YMax’s network architecture, it is a further link in a chain
of decisions that show that functional equivalent has specilic meaning. It cannot be discarded without fair
notice simply because it has become a hindrance 1o questionable new policics.

Morcover, the fact that the Commission adopled the intervening Vol symmnetry rule in the
USF/ICC Transformation Order docs not change anything because the Commission did not claim to
modify the fong-scltled meanings of the key terms, Nor is a new interpretation necessary to cffectuaie the
intent of that rule in an [P world. Entitics that actually provide the functional equivalent of end office
switching, such as many facilitics-based VolP providers, do benefit from the rule.

The order also attempts (o explain why, as a policy matter, the decision is correet. in particular, the
order claims that the decision is necessary Lo encourage the deployment of all-iP networks, protect and

YAT&Y Corp., Complainant, v. YMax Commuutications Corp.. Defenden, File No. EB-10-MD-003, Memaradum
Opinion and Order, 26 FCC Red 5742, 5738-39, para. 44 (2011),

* dccess Charge Reform: Reform of Access Charges Imposed by Competitive Local Exchange Carriers: Petition of
Z-Tel Communications, Ine. for Temporary Waiver of Commission Rule 61.26(d} To Facilitate Deployment of
Competitive Service in Certain Metropolitan Statistical Areas, CC Docket No. 96262, CCB/CPD File No. 01-19,
Eighth Repot and Order and Fiflh Order on Reconsideration, 19 FCC Red 9108 (2004),
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promote competition in the voice marketplace, reduce intercarrier compensation dispules, and avoid
marketplace distortions and arbitrage. But here again, the policy justifications are also unavailing.

The charges for end olfice switching have been so high precisely because of the substantial costs of
performing the function of connecting trunks and loops; costs that are not justified il providers simply place
calls onto the Internet. Allowing such providers to pocket the difference does nothing to guaraniee that they
will use it to deploy 1P netwaorks. But it does promole artificial competition, markeiplace distortions, and
arbitrage. The order responds Lhat this will be solved by the transition to bill-and-keep, but that does not
address distertions and arbitrage during the transition or for originating cnd olfice switching, As a result, |
expecet disputes will continue.

Finally, the fact that some carriers chose to pay the charges does not mean that all carriers are
legally required to pay the charges as long as the carricrs that did not pay can rcasonably claim that the
applicable rule was settled. AT&T and Verizon have made that claim, and [ agree with it. Therefore, |
dissent.

[n the bigger picture, | ind it disturbing 1o be arguing over compensation and rates built for analog
TDM networks when consumers and the industry arc moving furiously ta IP. His similar o the fights over
shipping costs prevalent in the railroad industry, which still exist to some degree, prior to the cxpansion and
deployment of the airline industry. One of the beawtiful features of the Internet is its pricing and taffic
carriage structure, which thankfully have been outside the Commission’s reach. Traditionally, those have
been and continue to be worked out among the partics via market principles and cooperation, not
government intervention. The last thing we should do is disrupt this by carrying forth the broken-down,
ineflicient call compensation regime.

Along thase lines, 1 have raised objections 1o a disturbing trend where the Commission tries to bring
new technologics, services or applications within the scope of existing statutory provisions and rules by
ignoring or minimizing inconvenicnt history and precedent. We’ve scen this happen a nuniber of times with
over-the-lop services. Sometimes the purpose is 1o imposce new burdens 10 new market participants. At
other times, there is a supposed benedit, but the “benefit” is ofien short-lerm or hypothetical, and 1 am foreed
o worry about the unintended conscquences and possible ong-term burdens that could {low from such
flawed decisions. This item represents another example in a dangerous course that needs o be curtailed
immediately.



TABB

RECEIVED

NOV 20 2015

PA PUBLIC UTILITY COMMISSION
SECRETARY'S BUREAU



Core Communications, Inc.
PA P.U.C. Tariff No. 4
Originai Title Sheet

SWITCHED ACCESS TARIFF

This tariff, PA P.U.C. Tariff No. 4
cancels and replaces in its entirety
the Company's P4 P.U.C. Tariff No. 3

CORE COMMUNICATIONS, INC.
REGULATIONS AND SCHEDULE OF INTRASTATE CHARGES
APPLYING TO SWITCHED ACCESS SERVICE
WITHIN THE STATE OF PENNSYLVANIA
THROUGHOUT THE SERVICE TERRITORIES OF

VERIZON PENNSYLVANIA, INC.

This tariff is on file with the Pennsylvania Public Utility
Commission and copies may be inspected during normal
business hours at the Company’s principal place of business
at 209 West Street, Suite 302, Annapolis, Maryland 21401

Issued: July 1, 2008 Effective: July 2, 2008

By: Christopher Van de Verg
General Counsel
209 Wes1 Street, Suite 302
Annapolis, Maryland 21401 PAa0804



Core Communications, Inc.
PA P.U.C. Tariff No. 4

Original Sheet No. 7

SWITCHED ACCESS TARIFF

SECTION 1 - DEFINITIONS, (Cont’d.)
Company: Core Communications, Inc., issuer of this rate sheet

Constructive Order: Delivery of calls to or acceptance of calis from the Company’s End User locations
over Company-swilched local exchange scrvices constitutes a Constructive Order by the Customer to
purchase switched access services as described herein. Similarly the selection by a Company’s End User
of the Customer as the presubscribed IXC constitutes a Constructive Order of swilched access by the
Customer,

Customer: The person, firm, corporation or other catity which orders Service and is responsible for the
payment of charges and for compliance with the Company's rate sheet regulations. The Customer could
be an interexchange carrier, a wireless provider, or any other service provider.

8XX Data Base Access Service: The term "8XX Data Base Access Service" denoles a toll-free
originating Trunkside Access Service when the 8XX Service Access Code (i.e., 800, 822, 833, 844, 855,
866, 877, or 888 as available) is used.

End User: Any individual, association, corporation, governmental agency or any other enlity other than
an Interexchange Cartier which subscribes to intrastate service provided by an Exchange Carrier.

Entrance Facilily: A trunk facility connecting the Customer’s point of presence with the local switching
cenler.,

Exchange Carrier: Any individual, partnership, association, joint-stock company, trust, governmental
entity or corporation engaged in the provision of local exchange telephone service.

Firm_Order Confirmation (FOC): Acknowledgment by the Company of receipl of an Access Service
Request from the Customer and commitment by the Company of a Service Date.

Individual Case Basis: A service arrangement in which the regulations, rates and charges are developed
based on the specific circumstances of the Customer's situation.

Issued: July 1, 2008 : Effective: July 2, 2008

By: Christopher Van de Verg
General Counsel
209 West Strect, Suite 302
Annapolis, Maryland 21401 ‘ PAa0804



Core Communications, Inc.
PA P.U.C. Tarilf No. 4
Original Sheet No. 10

SWITCHED ACCESS TARIFF

SECTION 1 - DEFINITIONS, {Cent’d.)

Recurring Charges: The monthly charges to the Customer for services, facilities and equipment, which
coatinue for the agreed upon duration of the service.

Service Order: The written request for Network Services executed by the Customer and the Company in
a format devised by the Company; or, in the alternative, the submission of an Access Service Request by
the Customer in the manner specified in this rate sheet.

Service(s): The Company's telecommunications Access Services offered on the Company's Network.

Signaling Point of Interface: The Customer designated location where the SS7 signaling information is
exchanged between the Company and the Customer. :

Signaling System 7 {§87): The common Channel Out of Band Signaling protocol developed by the
Consultative Committee for International Telephone and Telegraph (CCITT) and the American National

-Standards Institute (ANSI).

Swilched Access Service: Access Lo the switched network of an Exchange Carrier for the purpose of
originating or terminating communications. Switched Access is available to carriers, as defined in this
rale sheet.

Trunk: A communications path connecting two switching systems in a network, uscd in the
cstablishment of an end-to-end connection.

Wireless Provider: Any carrier authorized to operate as a provider of cellular, personal communications,
paging or any other form of wireless transmission.

Core: Core Communications, Inc., issuer of this rale sheel.

Issued: July 1, 2008 - Eftective: July 2, 2008

By:  Christopher Van de Verg
General Counscl
209 West Street, Suite 302
Annapolis, Maryland 21401 PAa(804



Core Communications, Inc.

PA P.U.C. Tari{l No. 4
Original Sheet No. 44

SWITCHED ACCESS TARIFF

4.1

4.2

SECTION 4 - SWITCHED ACCESS SERVICE

General

Switched Aceess Service, which is available to Customers for their use in furnishing their
services 1o end users, provides a two-point communications path between a Customer's Premises
and an End User's Premises. It provides for the use of common terminating, swilching and
transport facilities. Switched Access Service provides the ability to originate calls from an End
User’s Premises to a Customer’s Premises, and to terminate calls from a Customer’s Premises (o

an End User’s Premises.

Switched Access Service is available when originating or terminating calls from or to an end user
which subscribes to the Company’s Local Exchange Services,

Rates and charges are set forth in Section 5. The application of rates for Switched Access Service
is described in Section 5.

Provision and Description of Switched Access Service Arrangements

4.2.1 Feature Group Access

FG Access is provisioned at the DS-1 level and provides trunk-side access to Local
Switching Center switches, for the Cuslomer’s usc in originating and terminating
communications. Basic FG Access service will be provided with Multi-Frequency In
Band Signaling (SS7 is also available, where capabilitics exist).

All traffic is routed to and from the Company's local switching center via the Customer’s
tandem provider or via end office trucking, where available, Delivery of calls to, or
acceptance of calls from, the Company’s End User locations over Company-switched
local cxchange scrvices shall constitute an agreement by the Customer to purchasc
switched access services as described herein. The Company reserves the right to require
the Customer to submit an ASR for swilched access.

Issued: July 1, 2008 Effective: July 2, 2008

By: Christopher Van de Verg
General Counsel
209 West Strect, Suite 302
Annapolis, Maryland 21401 PAa0B04



Core Communications, Inc.

PA P.U.C. Tari{f No. 4
Original Sheet No. 48

SWITCHED ACCESS TARIFF

SECTION 5 - SWITCHED ACCESS RATES, (Cont’d.)

5.2 Rate Categories
3.2.1  There are several rate categorics which apply 1o Switched Access Service:

- Blended Carrer Switched Access Originating
- Blended Carrier Switched Access Terminating
- Toll-Free 8XX Data Base Access Service
The Company provides originating and terminating switched access service through a
single blended ratc based on aggregate traffic volumes from the following cost
calegories:
Common Line
The Common Line cost category establishes the charges related to the use of Company-
provided end user common lines by customers and end users for interstate access.
Switched Transport
The Switched Transport cost category establishes the charges related to the transmission
and tandem switching facilities between the customer designated premises and the end
office switch(es) where the customer's traffic is swilched 1o originalc or terminate the
customer's communications.
End Office Switching
The End Office Switching cost category cstablishes the charges related to the use of end
office switching equipment, the terminations in the end office of end user lines, the
terminations of calls at Company Intercept Operators or recordings, the Signaling
Transfer Point (STP) costs, and the S§7 signaling function betwcen the end office and the
STP.

Issued: July 1, 2008 Effective: July 2, 2008

By: Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 PAa(804
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Core Communications, Inc. Supplement No. 1
PA P.U.C. Tariff No. 4

1" Revised Title Sheet

Cancels Original Title Sheet

SWITCHED ACCESS TARIFF

This tariff, PA P.U.C. Tariff No. 4
cancels and replaces in its entirety
the Company's P4 P.U.C. Tariff No. 3

CORE COMMUNICATIONS, INC.
REGUILATIONS AND SCHEDULE OF INTRASTATE CHARGES
APPLYING TO SWITCHED ACCESS SERVICE
WITHIN THE STATE OF PENNSYLVANIA
THROUGHOUT THE SERVICE TERRITORIES OF:

Verizon, Pennsylvania, Inc., The United Telephone Company of Pennsylvania d/b/a Embarq, Verizon-
North, Inc., Windstream Pennsylvania, Inc. f/k/a ALLTEL Pennsylvania, Inc., Armstrong Telephone
Company — North, Armstrong Telephone Company — Pennsylvania, The Bentleyville Telephone
Company, Buffalo Valley Telephone Company, Citizens Telecommunications Company of Kecksburg,
Citizens Telecommunications Company of New York, Inc. d/b/a Frontier Communications of New York,
Commonwealth Telephone Company, Conestoga Telephone and Telegraph Company, Denver and
Ephrata Telephone and Telegraph Company d/b/a D&E Telephone Company, TDS Telecom/Deposit
Telephone Company, Frontier Communications of Breezewood, LLC, Frontier Communications of
Canton, LLC, Frontier Communications of Lakewood, LLC, Fronticr Communications ol Oswayo River,
LLC, Frontier Communications of Pennsylvania, LLC, The Hancock Telephone Company, Hickory
Telephone Company, Ironton Telephone Company, Lackawaxen Telecommunications Services, Laurel
Highland Telephone Company, Marianna and Scencry Hill Tclephone Company, North Penn Telephone
Company, Consolidated Communications of Pennsylvania Company, The North-Eastern Pennsylvania
Telephone Company, Palmerton Telephone Company, Pennsylvania Telephone Company, Pymatuning
Independent Telephone Company, South Canaan Telephone Company, TDS Telecom/Mahanoy &
Mahantango Telephone Company, TDS Telecom/Sugar Valley Telephone Company, Venus Telephone
Corporation, West Side Telephone Co. d/b/fa West Side Telecommunications, Yukon Waliz Telephone
Company.

This tariff is on file with the Pennsylvania Public Utility
Commission and copies may be inspected during normal
business hours at the Company’s principal place of business
at 209 West Street, Suite 302, Annapolis, Maryland 21401

Issued: May 22, 2009 Effective: July 21, 2009
By: Christopher Van dc Verg

General Counsel

209 West Street, Suite 302

Annapolis, Maryland 21401 PAa(0902
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Core Communications, Inc.
PA P.U.C. Tariff No. 4
Original Sheet No. 7

SWITCHED ACCESS TARIFF

SECTION 1 - DEFINITIONS, (Cont’d.)
Company: Core Communications, Inc., issuer of this rate sheel

Constructive Order: Delivery of calls to or acceptance of calls from the Company’s End User locations
over Company-switched local exchange services constitutes a Constructive Order by the Customer to
purchase switched access services as described herein. Similarly the selection by a Company’s End User
of the Customer as the presubscribed IXC constitutes a Constructive Order of switched access by the
Customer. '

Customer: The person, firm, corporation or other entity which orders Service and is responsible for the
payment of charges and for compliance with the Company's rate sheet regulations. The Customer could
be an interexchange carrier, a wircless provider, or any other service provider,

8XX Data Base Access Service: The lerm "8XX Data Base Access Service” denotes a toll-free
originating Trunkside Access Service when the 8XX Service Access Code (i.c., 800, 822, 833, 844, 855,
866, 877, or 888 as available) is used.

End User: Any individual, association, corporation, governmental agency or any other entity other than
an Interexchange Carrier which subscribes to intrastate service provided by an Exchange Carrier.

Entrance Facility: A trunk facility connecting the Customer’s point of presence with the local switching
center.

Exchange Carrier: Any individual, partnership, association, joint-stock company, trust, governmental
entity or corporation engaged in the provision of local exchange tclephone service.

Firm Order Confirmation (FOC): Acknowledgment by the Company of receipt of an Access Service
Request from the Customer and commitment by the Company of a Service Date.

Individual Casc Basis: A scrvice arrangement in which the regulations, rates and charges are developed
based on the specific circumstances of the Customer's situation.

Issued: July 1, 2008 Effective: July 2, 2008

By: Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 PAa(804



Core Communications, Inc.
PA P.U.C. Tariff No. 4

Original Shect No. 10

SWITCHED ACCESS TARIFF

SECTION 1 - DEFINITIONS, (Cont’d.)

Recurring Charges: The monthly charges to the Customer for services, facilities and equipment, which
continue for the agreed upon duration of the service.

Service Order: The written request for Network Services excculed by the Customer and the Company in
a format devised by the Company; or, in the alternative, the submission of an Access Service Request by
the Customer in the manner specified in this rale sheet.

Service(s): The Company's telecommunications Access Services offered on the Company's Network.

Signaling Point of Interface: The Customer designated location where the SS§7 signaling information is
exchanged between the Company and the Customer.

Signaling System 7 (S57). The common Channel Qut of Band Signaling protocol developed by the
Consultative Committee for International Telephone and Telegraph (CCITT) and the American National

Standards Institutc (ANSI).

Swilched Access Service: Access Lo the switched network of an Exchange Carrier for the purpose of
originating or tcrminating communications, Switched Access is available to carriers, as defined in this

rate sheet.

Trunk: A communications path connecting two switching systems in a network, used in the
establishment of an end-lo-end connection.

Wircless Provider: Any carrier authorized to operate as a provider of cellular, personal communications,
paging or any other form of wireless (ransmission.

Core: Core Communications, Inc., issucr of this rate sheet.

Issued: July 1, 2008 Effective: July 2, 2008

By: Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 PAa0804



Core Communications, Inc.

PA P.U.C. Tariff No. 4
Original Sheet No. 44

SWITCHED ACCESS TARIFF

4.1

4.2

SECTION 4 - SWITCHED ACCESS SERVICE

General

Switched Access Service, which is available to Customers for their use in furnishing their
services to end users, provides a two-point communications path between a Customer's Premiscs
and an End User's Premiscs. It provides for the use of common ierminating, swilching and
transport facilities. Switched Access Service provides the ability to originate calls from an End
User’s Premises to a Customer’s Premises, and to terminate calls from a Customer’s Premises to

an End User’s Premises.

Swilched Access Service is available when originating or terminating calls from or to an end user
which subscribes to the Company’s Local Exchange Services.

Rates and charges are set forth in Section 5. The application of rates for Swilched Access Service
is described in Section 5.

Provision and Description of Switched Access Service Arrangements

4.2.1 Feature Group Access

FG Access is provisioned al the DS-1 level and provides trunk-side access to Local
Switching Center switches, for the Customer’s use in originaling and lerminating
communications., Basic FG Access service will be provided with Multi-Frequency In
Band Signaling (SS7 is also available, where capabilitics exist).

All traffic is routed to and from the Company’s local switching center via the Customer’s
tandem provider or via end office trucking, where available. Delivery of calls to, or
acceptance of calls from, the Company’s End User locations over Company-switched
local exchange services shall constitute an agreement by the Customer to purchase
switched access services as described hercin. The Company reserves the right to require
the Customer to submit an ASR for switched access.

Issued: July 1, 2008 Effective: Iuly 2, 2008

By:  Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21404 PAa(804



Core Communications, Inc. Supplement No. 1
PA P.U.C. Tariff No. 4

1¥ Revised Sheet No. 48

Cancels Original Sheet No. 48

SWITCHED ACCESS TARIFF

SECTION 5 - SWITCHED ACCESS RATES, (Cont’d.)

5.2 Rate Categories

5.2.1 There are several rate categories which apply to Switched Access Service:

Common_Ling

The Common Line cost category establishes the charges related to the use of Company-
provided end user common lines by customers and end users for interstatc access.

Switched Transpaort

The Switched Transport cost category establishes the charges related to the transmission
and tandem swilching facilities between the customer designated premises and the end
office switch(es) where the customer's traffic is switched to originate or terminate the
customer's communications.

End Office Switching

The End Office Switching cost category establishes the charges related to the use of end
office swilching equipment, the terminations in the end office of end user lincs, the
terminations of calls at Company Inilercept Operators or recordings, the Signaling
Transfer Point (STP) costs, and the SS7 signaling function between the end office and the

STP.

Issued: May 22, 2009 Effective: July 21, 2009

By: Chrislopher Yan de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 PAa(902



TABD

RECEIVED

NOV 2 0 2015

PA PUBLIC UTILITY COMMISSION
SECRETARY'S BUREAU



Core Communications, Inc. Supplement No. 2
PA P.U.C. Tariff No. 4

Original Title Sheet

SWITCHED ACCESS TARIFF

This tariff, PA P.U.C. Tariff No. 4
cancels and replaces in its entirety
the Company's PA P.U.C. Tariff No. 3

CORE COMMUNICATIONS, INC.
REGULATIONS AND SCHEDULE OF INTRASTATE CHARGES
APPLYING TO SWITCHED ACCESS SERVICE
WITHIN THE STATE OF PENNSYLVANIA
THROUGHOUT THE SERVICE TERRITORIES OF:

Verizon, Pennsylvania, Inc., The United Telephone Company of Pennsylvania d/bfa Embarq, Verizon-
North, Inc., Windstream Pennsylvania, Inc. f/k/a ALLTEL Pennsylvania, Inc., Armstrong Telephone
Company — North, Armstrong Telephone Company — Pennsylvania, The Bentleyville Telephone
Company, Buffalo Valley Telephone Company, Citizens Telecommunications Company of Kecksburg,
Citizens Telecommunications Company of New York, Inc. d/b/a Frontier Communications of New York,
Commonwealth Telephone Company, Conestoga Telephone and Telegraph Company, Denver and
Ephrata Telephone and Telegraph Company d/bfa D&E Telephone Company, TDS Telecom/Deposit
Telephone Company, Frontier Communications of Breczewood, LLC, Frontier Communications of
Canton, LLC, Frontier Communications of Lakewood, LLC, Frontier Communications of Oswayo River,
LLC, Frontier Communications of Pennsylvania, LLLC, The Hancock Telephone Company, Hickory
Telephone Company, Ironton Telephone Company, Lackawaxen Telecommunications Services, Laurel
Highland Telephone Company, Marianna and Scenery Hill Telephone Company, North Penn Telephone
Company, Consolidated Communications of Pennsylvania Company, The North-Eastern Pennsylvania
Telephone Company, Palmerton Telephone Company, Pennsylvania Telephone Company, Pymatuning
Independent Telephone Company, South Canaan Telephone Company, TDS Telecom/Mahanoy &
Mahantango Telephone Company, TDS Telecom/Sugar Valley Telephone Company, Venus Telephone
Corporation, West Side Telephone Co. d/b/a West Side Telecommunications, Yukon Waltz Telephone

Company.

This tariff is on file with the Pennsylvania Public Utility
Commission and copies may be inspected during normal
business hours at the Company's principal place of business
at 209 West Street, Suite 302, Annapolis, Maryland 21401

Issued: January 12, 2012 " Effective: February 11, 2012

By:  Christopher Van de Verg
General Counsel
209 West Streel, Suitc 302
Annapolis, Maryland 21401 PAal201



Core Commumications, Inc.
PA P.U.C. Tariff No. 4

Original Sheet No. 7

SWITCHED ACCESS TARIFF

SECTION 1 - DEFINITIONS, (Cont’d.)

Company: Corc Communications, Inc., issucr of this rate sheet

Constructive Order: Delivery of calls to or acceptance of calls from the Company’s End User locations
over Company-switched local exchange scrvices constitutes a Constructive Order by the Customer to
purchase switched access services as described herein. Similarly the selection by a Company’s End User
of the Customer as the presubscribed IXC constitutes a Constructive Order of switched access by the
Customer. '

Customer: The person, firm, corporation or other entity which orders Scrvice and is responsible for the
payment of charges and for compliance with the Company's rate sheet regulations, The Customer could
be an interexchange carrier, a wireless provider, or any other service provider.

8XX Data Base Access Service: The term "8XX Data Base Access Service" denotes za toll-free
originating Trunkside Access Service when the 8XX Service Access Code (i.c., 800, 822, 833, 844, 855,
866, 877, or 888 as available) is uscd.

End User: Any individual, association, corporation, governmental agency or any other entity other than
an Intcrexchange Carrier which subscribes to intrastate service provided by an Exchange Carrier,

Cntrance Facility: A trunk facility connecting the Customer’s point of presence with the local switching
center.,

Exchange Currier: Any individual, partnership, association, joint-stock company, trust, governmental
cntity or corporation engaged in the provision of locat exchange telephone service.

Fitm Order Confirmation (FOC): Acknowledgment by the Company of receipt of an Access Service
Request (rom the Customer and commitment by the Company of a Service Date. .

Individual Case Basis: A service arrangement in which the regulations, rates and charges are developed
based on the specilic circumstances of the Customer's situation.

Issued: July 1, 2008 Effective: July 2, 2008

By: Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 - PAaO804



Core Communications, Inc,
PA PU.C. Tariff No. 4

Original Sheet No. 10

SWITCHED ACCESS TARIFF

SECTION 1 - DEFINITIONS, (Cont’d.)

Recurring Charges: The monthly charges to the Customer for services, facilitics and equipment, which
continue for the agreed upon duration of the service.

Service Order: The written request for Network Services executed by the Customer and the Company in
a format devised by the Company; or, in the alternative, the submission of an Access Service Request by

the Customer in the manner specified in this rate sheet.
Service(s): The Company's telecommunications Access Services offered on the Company's Network.

Signaling Point of Interface: The Customer designated location where the SS7 signaling information is
exchanged between the Company and the Customer.

Signaling System 7 (S87): The common Channel Out of Band Signaling protocol developed by the
Consultative Committee for International Telephone and Telegraph (CCITT) and the American National

Standards Institute (ANSI).

Switched Access Service: Access to the switched network of an Exchange Carrier for the purpose of
originating or terminating communications. Switched Access is available to carriers, as defined in this

rate sheet.

Trunk: A communications path connecting two switching systems in a network, used in the
establishment of an end-to-end connection.

Wireless Provider: Any carrier authorized to operate as a provider of cellular, personal communications,
paging or any other form of wireless transmission.

Core: Core Communications, Inc., issuer of this rate sheet.

Issued: July 1, 2008 Effective: July 2, 2008

By: Christopher Van de Verg
General Counsel
209 West Strect, Suite 302
Annapolis, Maryland 21401 PA20804



Core Communications, Inc.

PA P.U.C. Tariff No. 4 -
Original Sheet No. 44

SWITCHED ACCESS TARIFF

4.1

4.2

SECTION 4 - SWITCHED ACCESS SERVICE

General

Switched Access Service, which is available to Customers for their use in furnishing their
services to end uscrs, provides a iwo-point communications path between a Customer's Premiscs
and an End User's Premises. It provides for the use of common terminating, switching and
transport facilities. Swilched Access Service provides the ability to originate calls from an End
User’s Premises to a Customer’s Premises, and to terminate calls from a Customer’s Premises to

an End User’s Premises.

Switched Access Service is available when originating or terminating calls from or to an end user
which subscribes to the Company’s Local Exchange Services.

Rates and charges are sel forth in Section 5. The application of rates for Switched Access Service
is described in Section 5.

Provision and Description of Switched Access Service Arrangements

42,1 Fealore Group Access

FG Access is provisioned at the DS-1 level and provides trunk-side access to Local
Switching Center swiiches, for the Customer's use in originaling and terminating
communications. Basic FG Access service will be provided with Multi-Frequency In
Band Signaling (887 is also available, where capabilities exist).

All traffic is routed to and from the Company's local switching center via the Customer’s
tandem provider or via end office trucking, where available, Delivery of calls Lo, or
acceptance of calls from, the Company’s End User locations over Company-switched
local exchange services shall constitutc an agreement by the Customer to purchase
switched access services as described herein. The Company reserves the right to require
the Customer to submit an ASR for switched access.

Issued: July 1, 2008 Effective: July 2, 2008

By: Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 PAa0804



Core Communications, Inc. Supplement No. |

PA P.U.C. Tariff No. 4
1* Revised Sheet No. 48
Cancels Original Sheet No. 48

SWITCHED ACCESS TARIFF

SECTION 5 - SWITCHED ACCESS RATES, (Cont’d.)

5.2 Rate Categories
5.2.1  There are several rate categories which apply to Switched Access Service:
Common Line
The Common Line cost category establishes the charges related to the use of Company-
provided end user common lines by customers and end users for interstate access.
Switched Transport
The Switched Transport cost category establishes the charges related to the transmission
and tandem switching facilities between the customer designated premises and the end
office switch(es) where the customer's traffic is switched to originate or terminate the
cusfomer's communications.
Ead Office Switching
The End Office Switching cost category establishes the charges related to the use of end
office switching equipment, the terminations in the end office of end user lines, the
terminations of calls at Company Intercept Operators or recordings, the Signaling
Transfer Point (STP) costs, and the SS7 signaling function between the end office and the
STP.
\
Issued: May 22, 2009 Effective: July 21, 2009

By: Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 : PAa0902



Core Communications, Inc. Supplement No. 2

PA P.U.C. Tariff No. 4
Original Sheet No. 52.37

SWITCHED ACCESS TARIFF

3.5

SECTION 5 - SWITCHED ACCESS RATES, (Cont’d.)

VoIP-PSTN Traffic

In the absence of an interconnection agreement between Customer and Company that provides
otherwise, Customer shali compensate Company for Switched Access Service as set forth in this
Tariff for any traffic that falls within the scope of “toll VoIP-PSTN traffic” (as that term is
discussed in FCC ltem No. 11-161 (rel. November 18, 2011} and 47 US.C. § 51.913(a)), at the
interstate switched access rates for the state of Pennsylvania as set forth in section 5.6 of this
tariff (Intrastate Switched Access Tariff PA PUC No. 4). Customer shall be entitled to assess and
collect Switched Access Charges for toll VoIP-PSTN traffic from Customer to the full extent
permitted under applicable law, including the functions described in FCC ltem No. 11-161 and 47
C.F.R. § 51.913(b).

5.5.1 Calculation and Application of Percent-VoIP-PSTN Usage Factor

The Company will determine the number of Relevant VolP-PSTN Traffic minutes of use
("MOU™) to which interstate rates will be applied under subsection (B}, above, by
applying a Percent VoIP Usage ("PVU") factor to the total intrastate access MOU
(however determined — either based on call detail information or PIU) exchanged
between the Company and the Customer. The PVU will be derived and applied as
follows:

1. The customer will calculate and furnish to the Telephone Company a factor
(“PVU-A"), along with supporting documentation, representing a whole number
percentage based on the customer’s total intrastate traffic originated in IP format
and delivered to the Telephone Company in the State divided by the customer’s
total intrastate access MOU exchanged with the Telephone Company in the State.

2. The Telephone Company will, likewise, calculate a factor (“PVU-B"),
representing the whole number percentage of the Telephone Company’s total
intrastate access MOU in the State that the Telephone Company terminates on its
network in IP format.

3. The Company will use the PVU-A and PVU-B factors to calculate an effective
PVU factor that represents the percentage of total access MOU exchanged
between the Company and the Customer that is originated and/or terminated in IP
format, whether at the Company's end, at the Customer's end, or at both ends.
The effective PV1J factor will be calculated as the sum of: (A) the PVU-A factor
and (B) the PYU-B factor times (1.0 minus the PVU-A factor).

Issued: January 12,2012 Effective: February 11,2012

By: Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 PAal201
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RECEIVED

NOV 20 2015

PA PUBLIC UTILITY COMMISSION
SECRETARY'S BUREAU



Corc Communications, Inc., ¢t al. FCC Tariff No. 2
Original Page No. 1

This tariff, FCC Tariff No. 2, replaces the Company's FCC Tariff No. 1 in its entirety.

TITLE PAGE

INTERSTATE ACCESS SERVICES TARIFF
OF

CORE COMMUNICATIONS, INC., ET AL.

This tariff contains the descriptions, regulations, and rates applicable to the provision of
interstate access services provided by Core Communications, Inc., ctal. (*Company™ or “the
Company™), with principal offices at 209 West Street, Suite 302, Annapolis, MD 21404, This
tariff is on file with the Federal Communications Commission, and copies may be inspected,
during normal business hours, at the Company's principal place of business.

Issued: QOctober 2, 2009 Effective: QOctober 3, 2009

Issued By:
Christopher Van dc Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401

- {ca(1902



Core Communications, Inc., et al. FCC Tariff No. 2
Original Page No. 7

SECTION 1 - DEFINITIONS AND ABBREVIATIONS, (CONT'D)

Automatic Number Identification (ANI) - The automatic transmission of a caller's billing account tclephone
number to a local exchange company, interexchange carrier or a third party Customer. The primary purpose of

ANl is for billing toll calls.

Business Hours — The phrase “Business Hours” generally means the time beginning at 8:00 a.m. and cnding at
5:00 p.m. local time at the place of Company operation, Monday through Friday excluding holidays.

Business Office — The phrase “Business Office” means the primary location where the business operations of
the Company are performed and where a copy of the Company’s tariffs are made available for public

inspection. .
Carricr — A person, firm, corporation, or other entity that provides communications services.

Central Office - The premises of the Company containing one or more switches where the Company provides
local exchange services to Company end users and where Company maintains connections to other carrier’s

networks.

Channel - A communications path between two or more points.

CIC - An interexchange carrier identification code.

Commission - Refers to the Federal Communications Commission.

Company - Used throughout this tariff to indicate the Issuing Carriers listed herein.

Company End User - Any person, firm, parinership, corporation or other entity that subscribes to or otherwise
uses the local exchange services of the Company.

Issued: October 2, 2009 ' Effeclive: QOctober 3, 2009
Issucd By:
Christopher Van de Verg
General Counsel
200 West Street, Suite 302
Annapolis, Maryland 21401 fca0902



Core Communications, Inc., et al. FCC Tariff No. 2
Original Page No. 11

SECTION 1 - DEFINITIONS AND ABBREVIATIONS, (CONT'D)

Local Exchange Company (LEC) —~ A company that is certified by the relevant state utility commission 10
provide local exchange scrvices.

Local Exchange Services ~ Any service provided pursuant to a LEC’s certification by, and/or tariffs filed with,
the relevant state wiility commission.

N/A - Not Applicable.

Night/Weekend — The words “night/weekend” mean | 1:00 p.m. to, but not including, 8:00 a.m. local time in
the originating city, all day on Saturday, and all day Sunday except from 5:00 p.m. to, but not including, 11:00
p.m.

Non-business Hours — The phrase “non-business hours™ means the time period after 5:00 p.m. and before 8:00
a.m., Monday through Friday, all day Saturday, Sunday, and on holidays.

Non-Recurring Charge ("NRC") - The initial charge, usually assessed on a one-time basis, to initiatc and
establish a service or feature.

NPA - Numbering Plan Area or area code.
Off-Hook - The active condition of Switched Access service or a ielephone exchange line.
On-Hook - The idle condition of Switched Access service or a telephone exchange line.

Originating Direction - The use of Switched Access Service for the origination of calls from a Company End
User's Premises to a Customer's Point of Presence.

PIC Authorization - A Customer End User's selection of a PIC that meets the requirements of federal and state
law.

Issucd: October 2, 2009 Effective: Oclober 3, 2009
Issued By:
Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 feall902



FCC Tariff No. 2

Core Communications, Inc., et al.
Original Page No. 13

SECTION 1 - DEFINITIONS AND ABBREVIATIONS, (CONTD)

Remote Switching Modules or Remolte Switching Systems (RSM/RSS) - Small remotely controlled electronic
End Office Swilching equipment which obtains its call processing capability from a Host Office. An RSM/RSS
cannot accommodate direct trunks to a Customer.

Services — Services providéd under this Tariff.

Service Commencement Date - The (irst day foilowing the date on which the Company notifics the Customer
that the requested service or facility is available for use, unless extended by the Customer's refusal to accept
service which does not conform to standards in the service order or this tariff, in which case the service
.commencement date is the date of the Customer's acceptance. The Company and Customer may mutually agree

on a substifute service commencement date.

Switch — An clectronic device that is used to provide communications services, including switched access
services, long distance toll services and/or local exchange services, and which may perform other functions as
well.

Switched Access Service - Access to the switched network of the Company for the purpose of originating or
terminating communicalions. Switched Access is available to carriers, as defined in this rate sheet.

Issued: October 2, 2009 Effective: October 3, 2009
Issued By:
Christopher Van de Verg
General Counscl
209 West Street, Suite 302
Annapolis, Maryland 21401 fca0%02



Core Communicatjons, Inc., et al. FCC Tariff No. 2

Original Page No. 41

3.1

General

3.11

SECTION 3 - SWITCHED ACCESS SERVICE

Switched Access Service is available to Customers for their use in furnishing their services to
Customer’s End Users,, This service provides a two-point communications path between the
Customer's Point of Presence and the Company's End Users, the Company's facilities.
Switched Access Service provides for the ability to originate calls from End Users to the
Customer's Point of Presence and (o terminate calls from the Customer's Point of Presence to
End Users in the LATA where it is provided.

When a rate as set forth in this tariff is shown to more than two decimal places, the charges
will be determined using the rate shown. The resulting amount will then be rounded 1o the
nearcst penny (i.e., rounded to two decimal places).

In the absence of an ASR as described in Section 3.4, Customer’s delivery of calls to, or
acceptance of calls from, Company End Users via Company-facilities shall constitute a
Constructive Order and an agreement by the Customer to purchase the Company's switched
access services as described and priced herein.

Issucd: October 2, 2009 Effective: QOctaber 3, 2009

Issued By:
Christopher Van de Verg
General Counscl
209 West Strect, Suite 302
Annapolis, Maryland 21401 {ca902



Core Communications, Inc., et al. FCC Tariff No. 2

Original Page No. 42

SECTION 3 - SWITCHED ACCESS SERVICE, (CONTD)

3.2 Manner of Provision

3.2.1

322

3.23

3.24

3.25

Switched Access Service is available when originating or terminating calls from or to an End
User which subscribes to the Company’s Local Exchange Services.

Switched Access is furnished on a per-line or per trunk basis.

Originating traffic type represents access capacity within a LATA for carrying traffic from the
Company’s End User to the Customer; and Terminating traffic lype represents access capacity
within a LATA for carrying traffic from the Customer to the Company’s End User. When
ordering capacity for Switched Access, the Customer must at a minimum specify such access
capacity in terms of originating traffic type and/or terminating traffic type.

Switched Access is provisioned, at minimum, at the DS-1 level and provides line-side or
trunk-side access to End Office switches for the Customer's use in originating and terminating
communications. Basic Switched Access service will be provided with Multi-Frequency In
Band Signaling (SS7 is also available, where capabilities exist).

Two types of Switched Access are available:

A, Tandem Connect Access: This option applies when the customer has no direct
facilitics to the Company’s Central Office. Traffic is routed to and from the Central
Office via the Access Tandem. Delivery of calls to, or acceptance of calls from, the
Customer's End User location(s) via Company-provided Tandem Connect Access
services shall constitute a Constructive Order and an agreement by the Customer to
purchase the Company's switched access services as described and priced herein.

B. Direct Connect Access: This option applies when the Company or another service
provider provides a dedicated transmission path between the Customer's premises
and the Company’s Centrat Office. This transmission path is dedicated to the use of a
single Customer. The Customer is responsible for providing such facilities itself or
for negotiating such arrangements with possible suppliers. To the extent thal the
Company is able to provide such arrangements, the dedicated portion of Direct
Conncct Access would be provided on an Individual Case Basis as Special SU’VILL
Arrangements pursuant to Section 6 of this tariff.

Issued: October 2, 2009 Effective: Qctober 3, 2009

Issued By:
Christopher Van de Verg
Gencral Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 fca0902



Core Communications, Inc., ct al. FCC Tariff No, 2
Original Page No. 43

SECTION 3 - SWITCHED ACCESS SERVICE, (CONT'D)
3.3 Swilched Access Service
33.1 Switched Transport

For traffic that EMI records indicate was tandem switched (for example, whea traffic is not
routed via a direct end office trunk), switched transport rate clements shall apply. As used in
this Section 3.3.1, “switched transport rate elements” include (without limitation) tandetm
swilched termination ratc clements, tandem switched facility rate clements, tandem swilching
rale elements, and common transport multiplexing rate clements.

3.3.2 End Office Swilching

The End Office Switching rate category establishes the charges related to the use of end office
switching cquipment, the terminations in the end office of ¢nd user lines, the terminations of
calls at Company Intercept Operators or recordings, the Signaling Transfer Point (STP) costs,
and the SS7 signaling function between the end office and the STP.

Issued: October 2, 2009 Effective: October 3, 2009
Issued By:
Christopher Van de Verg
General Counscl
209 West Street, Suite 302
Annapolis, Maryland 21401 {ca0902
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This tariff, FCC Tariff No. 3, replaces the Company's FCC Tariff No. 2 in its entirety.

TITLE PAGE

INTERSTATE ACCESS SERVICES TARIFF
OF

CORE COMMUNICATIONS, INC,, ET AL.

This tariff contains the descriptions, regulations, and rates applicable to the provision of
interstate access services provided by Core Communications, Inc., et al. (“Company” or “the
Company™), with principal offices at 209 West Street, Suite 302, Annapolis, MD 21404. This
tariff is on file with the Federal Communications Commission, and copies may be inspected,
during normal business hours, at the Company's principal place of business.

Issued: DPecember 17, 2010 Effective: January 1, 2011
Issucd By:
Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 FCC1003



Core Communications, Inc., et al. FCC Tariff No. 3
Original Page No. 7

SECTION 1 - DEFINITIONS AND ABBREVIATIONS, (CONT'D)

Automatic Number Identification (ANI) - The automatic transmission of a caller's billing account telephone
number to a Carrier or End User.

Business Hours — The phrase “Business Hours™ generally means the time beginning at 8:00 a.m. and ending at
5:00 p.m. locaf time at the place of Company operation, Monday through Friday excluding holidays.

Business Officc — The phrase “Business Office” means the primary location where the business operations of
the Company are performed and where a copy of the Company’s tariffs are made available for public
inspection.

Call — A communication attempt for which the complete address code (e.g., 0-, 911, or 10 digits) is provided to
the Company’s switch or equivalent facility. The term “Call” expressly includes communications that are
delivered to, or received from, persons or entities that include, but are not limited to: conference call providers,
chat line providers, calling card providers, call centers, enhanced service providers, help desk providers, and
residential and/or business users.

Carrier — A person, firm, partnership, corporation, ar other entity that provides communications scrvices.

Central Office - The premises of the Company containing onc or more Switches where the Company provides
Local Exchange Services lo Company End Users and where Company maintains conneclions o other carrier’s

networks. :
Channel - A communications path between two or more points.

CIC - An interexchange carrier idenlification code.

Commission - Refers to the Federal Communications Commission.

Company - Used throughout this tariff to indicate the Issuing Carriers listed herein.

Company End User - Any person, firm, partnership, corporation or other entity (including, where applicable, a
Carrier) that subscribes to or otherwise uses the local exchange services of the Company.

Issued: December 17, 2010 ' Effective: January 1, 2011
Issucd By:
Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 FCC1003
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SECTION 1 - DEFINITIONS AND ABBREVIATIONS, (CONT'D)

Local Exchange Carrier (LEC) — A company that is certified by the relevant state utility commission to provide
Local Exchange Services.

Local Exchange Services — Any service provided pursuant to a LEC’s certification by, and/or tariffs filed with,
the relevant state utility commission.

N/A - Nat Applicable.

Night/Weekend — The words “night/weekend” mean | 1:00 p.m. to, but not including, 8:00 a.m. local time in
the originating city, all day on Saturday, and all day Sunday except from 5:00 p.m. (o, but not including, 11:00
p.m.

Non-business Hours — The phrase “non-business hours™ means the time period after 5:00 p.m. and before 8:00
a.m., Monday through Friday, all day Saturday, Sunday, and on halidays.

Non-Recurring Charge ("NRC") - The initial charge, usually assessed on a one-time basis, to initiate and
cstablish a service or fcature.

NPA - Numbering Plan Arca or arca code.
Off-Hook - The active condition of Switched Access Service or a telephone exchange line.
On-Hook - The idle condition of Switched Access Service or a telephone exchange line.

Originating Direction - The use of Switched Access Service for the origination of calls from a Company End
User's Premises to a Customer's Point of Presence.

PIC Authorization - A Customer End User's selection of a PIC that meets the requirements of federal and state
law.

Issued: December 17, 2010 Effective: January 1, 2011
Issued By:
Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 : FCC10063



Core Communications, Inc., et al, FCC Tariff No. 3
Original Page No. 13

SECTION 1 - DEFINITIONS AND ABBREVIATIONS, (CONT'D)

Remote Switching Modules or Remote Switching Systems (RSM/RSS) - Small remotely controlled elecironic
End Office Swilching equipment which obtains its call processing capability from a Host Office. An RSM/RSS
cannot accommodate direct trunks to a Customer.

Services - Services provided pursuant to this Tariff.

Service Commencement Date - For Services ordered pursuant to an ASR or Application for Service, the first
day foltowing the date on which the Company notifics the Customer that the requested service or facility is
available for use, unless extended by the Customer's refusal to accept service which does not conform 1o
standards in the service order or this tariff, in which case the service commencement date is the date of the
Customer's acceptance. The Company and Customer may mutually agree on a substitute service
commencement date,

Swilch - An clectronic device that is used to provide communications services, including Switched Access
Services, long distance toll services and/ar Local Exchange Services, and which may perform other functions
as well. .

Switched Access Service - Access to the network or facilities of the Company for the purpose of originating or
terminating communications. Switched Access Scrvice is available to carricrs, as defined in this rate shect.
Swilched Access Service includes services and facilitics provided for the origination or termination of any
interstate or foreign communications regardless of the technology used in transmission, including, but not
limited to, local exchange, long distance, and data communications services that may use either TDM or
Internet Protocol (*1P”) or other technology. Switched Access Service includes, but is not limited to, the
functional equivalent of the incumbent local exchange carrier interstate cxchange access services typically
associated with following rate elements: cartier common line (originating); carrier common line (lerminating);
local end office switching; interconnection charge; information surcharge; tandem switched transport
. lermination; tandem switched transport facility (per mile); tandem switching; common transport multiplexing;
and common trunk port.

Issued: December 17, 2010 Effective: January 1, 2011
Issued By:
Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 FCC1003



Core Communications, Inc., et al. FCC Tariff No. 3

Original Page No. 41

31

General

3.1.1

312

313

SECTION 3 - SWITCHED ACCESS SERVICE

Switched Access Service is available to Customers for their use in furnishing their services to
Customer’s End Users. This scrvice provides a two-peint communications path between the
Customer's Point of Presence and the Company’s End Users or facilities. Switched Access
Service provides Customer with the ability to originate calls from Company End Users to
Customer's Point of Presence, and to terminale calls from the Customer's Poini of Presence to
Company End Users.

When a rate as set forth in this tariff is shown to more than two decimal places, the charges
will be determined using the rate shown. The resulting amount will then be rounded to the

nearest penny (i.e., rounded to two decimal places).0

In the absence of an ASR as described in Scction 3.4, Customer’s delivery of calls to, or
acceptance of calls from, Company End Users via direct or indirect inferconnection shali
constitute a Constructive Order and an agreement by the Customer to purchase the Company's
Switched Access Services as described and priced herein.

" Issucd: December 17,2010 Effective: January 1, 2011

Issucd By:
Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 FCC1003
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SECTION 3 - SWITCHED ACCESS SERVICE, (CONTD)

3.2 Manner of Provision

3.21

322

323

324

Switched Access Service is available when originating or terminating calls from or to a
Company End User,

Originating traffic represents access capacity for carrying traffic from the Company’s End
User to the Customer; and Terminating traffic represents access capacity for carrying traffic
from the Customer ta the Company's End User. When ordering capacity for Switched Access
Service, the Customer must al a minimum specify such access capacity in terms of originating
traffic and/or terminating traffic.

Facilities for Switched Access Service are provisioned, at minimum, at the DS-1 level and
provide line-side or trunk-sidc access to Company Switches for the Customer's use in
originating and terminating communications. Basic Switched Access Service will be provided
with multi-frequency signaling (“MF™), or with Signaling System 7 “887”), where
capabilities exist).

Twao types of Switched Access are available:

A, Tandem Connect Access: This option applies when there is no direct facilitics
between the Customer’s Point of Presence and the Company’s Central Office, Traffic
is routed to and from the Central Office via the appropriate third-party Access
Tandem.

B, Direct Connect Access: This option applies when the Company or a third parly
provides a dedicated transmission path between the Customer's Point of Presence and
the Company’s Central Office. The Customer is responsible for providing such
facilities itself or for negotiating such arrangements with potential third-party
supplicrs. To the extent that the Company is able to provide such arrangements, the
dedicated portion of Direct Connect Access would be provided on an Individual Case
Basis as Special Service Arrangements pursuant to Section 6 of this tariff.

Issued: December 17, 2010 Effective: January I, 2011

Issued By:
Christopher Van de Verg
General Counscl
209 West Street, Suite 302
Annapolis, Maryland 21401 FCC1003
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Original Page No. 43

SECTION 3 - SWITCHED ACCESS SERVICE, (CONT'D)

Swiiched Access Service

331

332

333

Switched Transport

For traffic delivered via Tandem Connect Access, switched transport rate elements shall
apply. As used in this Section 3.3.1, “switched transport rate elements” include {without
limitation) tandem switched termination rate elements, tandem switched facility rate elements,
tandem switching rate elements, common trunk port, and common transport multiplexing rate
elements.

End CGffice Switching

The End Office Switching rate category establishes the charges related to the vse of end office
switching equipment, the terminations in the end office of end user lines, the terminations of
calls at Company Intercept Operators or recordings, the Signaling Transfer Point (STP) costs,
and the 887 signaling function between the end office and the STP.

Toll Free Transit Traffic Service

Toll Free Transit Traffic Service is a Switched Access Service in which the Company transits
toll free traffic originated by a third party who is not  Company End User through
Company’s Central Office and routes such traffic to Customer. Toll Free Transit Traffic
Service is comprised of various facilities, connections, features and functions. It provides for
the use of common terminating, common switching and switched transport facilities of the
Company but does not include local switching. Rates for Toll Free Transit Traffic Service arc
usage sensitive,

Issued: December 17, 2010 Effective: January 1, 2011

Issued By:
Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 FCC1003



Core Communications, Inc., et al. FCC Tariff No. 3
Original Page No. 1

This tariff, FCC Tariff No. 3, replaces the Company's FCC Tariff No. 2 in its entirety.

TITLE PAGE

INTERSTATE ACCESS SERVICES TARIFF

OF

CORE COMMUNICATIONS, INC,, ET AL.

This tariff contains the descriplions, regulations, and rates applicable to the provision of
interstate access services provided by Core Communications, Inc., et al. (“Company” or “the
Company™), with principal offices at 209 West Street, Suite 302, Annapolis, MD 21404,
This tanff is on file with the Federal Communications Commission, and copies may be
inspected, during normal business hours, at the Company's principal place of business.

Issued: December 17,2010 - Effective: January 1, 2011
Issued By:
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SECTION 1 - DEFINITIONS AND ABBREVIATIONS, (CONT'D)

Automatic Number Identification {ANI) - The automatic transmission of a caller’s billing account telephone
number to a Carrier or End User.

Business Hours - The phrase “Business Hours™ generally means the time beginning at 8:00 a.m. and e¢nding at
5:00 p.m. local time at the place of Company operation, Monday through Friday excluding holidays.

Business Office — The phrase “Business Office” means the primary location where the business operations of
the Company arc performed and where a copy of the Company’s tariffs are made available for public
inspection.

Call — A communication attempt for which the complete address code (e.g., 0-, 911, or 10 digits) is provided
to the Company’s switch or equivalent facility. The term “Call” expressly includes communications that are
delivered to, or received from, persons or entities thal include, but are not limited to: conference call
providers, chat line providers, calling card providers, call centers, enhanced service providers, help desk
providers, and residential and/or business users.

Carrier — A person, firm, partnership, corporation, or other entity that provides communications services.
Central Office - The premises of the Company containing one or more Switches where the Company provides
Local Exchange Services to Company End Users and where Company maintains connections to other
carrier’s networks.

Channcl - A communications path between two or more points.

CIC - An interexchange carrier identification code.

Commission - Refers to the Federal Communications Commission.

Company - Used throughout this tariff to indicate the Issuing Carriers listed heretn.

Company End User - Any person, firm, partnership, corporation or other entity (including, where applicable,
a Carrier) thal subscribes to or otherwise uses the local exchange services of the Company.

Issued: December 17, 2010 Effcctive: January 1, 2011
Issued By: :
Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 FCC1003



Corc Communications, Inc., ¢t al. FCC Tariff No. 3
Original Page No. 11

SECTION ! - DEFINITIONS AND ABBREVIATIONS, (CONT'D)

Lacal Exchange Carrier (LEC) — A company that is certified by the relevant state utility commission to
provide Local Exchange Services.

Local Exchange Services — Any service provided pursuant to a LEC’s certification by, and/or tariffs filed
with, the relevant state utility commission,

N/A - Not Applicable.

Night/Weekend — The words “night/weekend” mean 1 1:00 p.m. to, but not including, 8:00 a.m. local time in
the originating city, all day on Saturday, and all day Sunday cxcept from 5:00 p.m. to, but not including,
11:00 p.m,

Non-business Hours — The phrase “non-business hours” means the time period after 5:00 p.m. and before 8:00
a.m., Monday through Friday, all day Saturday, Sunday, and on holidays.

Non-Recurring Charge ("NRC") - The initial charge, usually assessed on a one-time basis, (o initiate and
establish a service or feature.

NPA - Numbering Plan Area or area code.
Off-Hook - The active condition of Switched Access Service or a telephone exchange line.
On-Hook - The idle condition of Switched Access Service or a telephone exchange line.

Originating Direction - The use of Switched Access Service for the origination of calls from a Company End
User's Premises to a Customer's Point of Presence.

PIC Authorization - A Customer End User's selection of a PIC that meets the requirements of federal and state
law.

Issued; December 17, 2010 Effective: January 1, 2011
Issued By:
Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 FCC1003
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SECTION 1 - DEFINITIONS AND ABBREVIATIONS, (CONT'D)

Remote Switching Modules or Remote Switching Systems (RSM/RSS) - Small remotely controlled electronic
End Office Switching equipment which obtains its call processing capability from a Host Office. An
RSM/RSS cannot accommodate direct trunks to a Cuslomer,

Services - Services provided pursuant to this Tariff.

Service Commencement Date - For Services ordered pursuant to an ASR or Application for Service, the first
day following the date on which the Company notifies the Customer that the requested service or facility is
available for use, unless extended by the Customer's refusal 1o accept service which does not conform to
standards in the service order or this tariff, in which case the service commencement date is the date of the
Customer's acceptance. The Company and Customer may mutually agree on a substitute service
commencement date.

Switch - An clectronic device that is used to provide communications services, including Switched Access
Services, tong distance toll services and/or Local Exchange Services, and which may perform other functions

as well.

Swilched Access Service - Access to the network or facilities of the Company for the purpose of originating
or terminating communications. Switched Access Service is available to carriers, as defined in this rate sheet.
Switched Access Service includes services and facilities provided for the origination or termination of any
interstate or forcign communications regardless of the technology used in transmission, including, but nat
fimited 1o, local exchange, long dislance, and data communications services that may use either TDM or
Internet Protocol (*1P>) or other technology. Switched Access Service includes, but is not limited to, the
functional equivalent of the incumbent local exchange carrier interstate exchange access services typically
associated with following rate elements: carrier common line (originating); carricr common ling (terminating);
local end office switching; interconnection charge; information surcharge; tandem switched transport
termination; tandem switched transport Facility (per mile); tandem switching; common transport multiplexing;
and common trunk port. Consistent with 47 C.F.R. § 61.26(a)(3)(ii), Switched Access Services includes the
termination of interexchange telecommunications traffic to any retail end user, either directly or via
contractual or other arrangements with an affilialed or unaffiliated provider of interconnected VolP service, as
defined in 47 U.5.C. § 153(25), or a non-interconnccted VolP service, as defined in 47 U.S.C. § 153(36), that
does not itself seek to collect reciprocal compensation charges prescribed by this subpart for that traffic,
regardless of the specific functions provided or facilitics used.

Issued: March 12, 2012 Effective: March 27, 2012
Issued By:
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SECTION 3 - SWITCHED ACCESS SERVICE

31 General

3.1.1 Swilched Access Service is available lo Customers for their use in furnishing their services
to Customer’s End Users. This service provides a two-point communications path between
the Customer's Point of Presence and the Company’s End Users or facilities. Switched

. Access Service provides Customer with the ability to originate calls from Company End
Users to Customer's Point of Presence, and o lerminate calls from the Customer's Point of

Presence to Company End Users.

3.1.2  When a rate as set forth in this tariff is shown to more than two decimal places, the charges
will be determined using the rate shown. The resulting amount witl then be rounded to the

nearest penny (i.c., rounded to two decimal places).()

3.1.3  In the absence of an ASR as described in Section 3.4, Customer’s delivery of calls to, or
acceptance of calls from, Company End Users via direct or indirect interconnection shall
constitute a Constructive Order and an agrecement by the Customer to purchase the
Company's Swilched Access Services as described and priced herein.

Issued: December 17, 2010 Effective: January 1, 2011
Issued By:
Christopher Van de Verg
General Counsel
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32

SECTION 3 - SWITCHED ACCESS SERVICE, (CONT'D))

Manner of Provision

3.21

322

323

324

Switched Access Service is available when originating or terminating calls from or to a
Company End User.

Originating traffic represents access capacity for carrying traffic from the Company’s End
User to the Customer; and Terminating traffic represents access capacity for carrying traffic
from the Customer to the Company’s End User. When ordering capacity for Switched
Access Service, the Customer must at a minimum specify such access capacity in terms of
originating traffic and/or termtnating traffic.

Facilitics for Switched Access Service arc provisioned, at minimunm, at the DS-1 level and
provide line-side or trunk-side access to Company Switches for the Customer's use in
originating and (crminating communications. Basic Switched Access Service will be
provided with multi-frequency signaling (“MF™), or with Signaling System 7 “887"), where
capabilitics exist).

Two types of Swilched Access are available:

A, Tandem Connect Access: This option applies when there is no direct facilities
between the Customer’s Point of Presence and the Company’s Central Office.
Traffic is routed to and from the Central Office via the appropriate third-party
Access Tandem.

B. Direct Connect Access: This option applies when the Company or a third party
provides a dedicaled transmission path between the Customer's Point of Presence
and the Company's Central Office. The Customer is responsible for providing such
facilities itsell or for negoliating such arrangements with potential third-party
suppliers. To the extent that the Company is able to provide such arrangements, the
dedicated portion of Direct Connect Access would be provided on an Individual
Casc Basis as Special Service Arrangements pursuant to Section 6 of this tariff.

Issucd: December 17, 2010 Effective: January 1, 2011
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SECTION 3 - SWITCHED ACCESS SERVICE, (CONT'D)

Switched Access Service

331

332

333

Switched Transport

For traffic delivered via Tandem Connect Access, swilched transport rate clements shall
apply. As used in this Section 3.3.1, “switched transport rate elements™ include (without
limitation) tandem switched termination rate elements, tandem switched facility rate
elements, tandem switching rate elements, common trunk port, and common transport
multiplexing rate elements,

End Office Switching

The End Office Switching rale category establishes the charges related to the use of end
office switching equipment, the terminations in the end office of end user lines, the
terminations of calls at Company [ntercept Operators or recordings, the Signaling Transfer
Point (STP) costs, and the 887 signaling function between the end office and the STP,

Toll Free Fransit Traffic Service

Toll Free Transit Traffic Service is a Swilched Access Service in which the Company
transits toll free traffic originated by a third party who is not a Company End User through
Company’s Central Office and routes such traffic to Customer. Toll Free Transit Traffic
Service is comprised of various facilities; connections, features and functions. It provides for
the use of common terminating, common switching and switched transport facilitics of the
Company but does not include local switching, Rates for Toll Free Transit Traffic Service
are usage sensitive,

Issued: December 17, 2010 Effective: January 1, 2011
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Cancels 3" Revised Page No. 79

7.1

72

1.3

SECTION 7 - SECTION 251(b)(5) VOIP-PSTN TRAFFIC

Scction 251(b)(5) VOIP-PSTN Traffic is defined as Traffic that is (1) exchanged in time division
multiplexing (TDM) format that originates and/or terminates in IP format (as delincated in FCC Item
11-161, 11933-975 and 47 C.F.R. § 51.913), and (2) would be rated (if it originatcd and terminated
in purely TDM format) as interstate toll based on a comparison of the NPA-NXX of the calling and

called parties.

The rates applicable to Section 251(b)(S) VOIP-PSTN Traflic shall be cquivalent to the rates and
charges sct forth herein in Section 4 of this Tariff.

The Company shall be fully entitled to bill (and collect from) Customer for services, facilities and
access (o the network provided in connection with Scetion 251(b)(5) VOIP-FSTN Traffic in the same
manner and extent as Company is entitled to bill and collect for Switched Access Services as set [orth
in Section 3 of this Tariff, and the rules and regulations of Section 2 of this Tariff shall apply to all of
the foregoing billing, collection, services, facilities, network access and traffic.

Issued: March 12, 2012

Effective: March 27, 2012
Issued By:
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Core Communications, Inc. Supplement No. 18
l.ocal Exchange Services

PA P.U.C. Tariff No. 1

4™ Revised Title Sheet No. 1

Cancels 3" Revised Title Sheet No, 1

CORE COMMUNICATIONS, INC.

COMPETIVE LOCAL EXCHANGE CARRIER
Regulations and Schedule of Charges

The Company will mirror the exchange area boundaries as stated in the tariffs of Verizon
Pennsylvania, Inc. f/k/a Bell Atlantic Pennsylvania, Inc., The United Telephone Company of
Pennsylvania d/b/a Embarg, Verizon-North, Inc., Windstream Pennsylvania, Inc. f/k/a ALLTEL
Pennsylvania, Inc., Armstrong Telephone Company — North, Armstrong Telephone Company —
Pennsylvania, The Bentleyville Telephone Company, Buffalo Valley Telephone Company, Citizens
Telecommunications Company of Kecksburg, Citizens Telecommunications Company of New York, Inc.
d/b/a Frontier Communications of New York, Commonwealth Telephone Company, Conestoga
Telephone and Telegraph Company, Denver and Ephrata Telephone and Telegraph Company d/b/a D&E
Telephone Company, TDS Telecom/Deposit Telephone Company, Frontier Communications of
Breezewood, L1.C, Frontier Communications of Canton, LLC, Frontier Communications of Lakewood,
LLC, Frontier Communications of Oswayo River, LLC, Frontier Communications of Pennsylvania, LLC,
The Hancock Telephone Company, Hickory Telephone Company, Ironton Telephone Company,
Lackawaxen Telecommunications Services, Laurel Highland Telephone Company, Marianna and
Scenery Hill Telephone Company, North Penn Telephone Company, Nerth Pittsburgh Telephone
Company, The North-Eastern Pennsylvania Telephone Company, Palmerton Telephone Company,
Pennsylvania Telephone Company, Pymatuning Independent Telephone Company, South Canaan
Telephone Company, TDS Telecom/Mahanoy & Mahantango Telephone Company, TDS Telecom/Sugar
Valicy Telephone Company, Venus Telephone Corporation, West Side Telephone Co. d/b/a West Side
Telecommunications, Yukon Waltz Telephone Company. Please see Sheet No. 105 for cxchange map
references.

The Company’s tariff is in concurrence with all applicable State and Federal Laws (including, but not
limited to, 52 Pa. Code, 66 Pa. C.S. and the Telccommunications Act of 1934, as amended), and with the
Commission’s applicable Rules and Regulations and Orders. Any provisions contained in this Tariff that
are inconsistent with the foregoing mentioned will be deemed inoperative and superseded.

Issued: May 19, 2009 Effective: June 18, 2009
Issued By: Christopher Van de Verg

General Counscl
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Core Communications, Inc.

Local Exchange Services
PA P.U.C. Tari{l No. 1
Original Sheet No, 13

1.1

SECTION 1 - DEFINITIONS AND ABBREVIATIONS

Definitions

Busy Hour - The two consecutive half hours during which the greatest volume of traffic is
handled by the Company for a Customer.

Call - A completed connection between the Calling and Called parties.

Calling Station - The tclephone number from which a Call originates.

Called Station - The telephone number called.

Commission - The Pennsylvania Public Utility Commission.

Company or Carrier - Core Communications, Inc., unless specifically stated otherwise.

Customer - A person, associalion, firm, corporation, parinership, governmenlal agency or other
enlity, including affiliates or divisions of the Customer, in whose name the iclephone number of
the Calling Station is registered with the underlying local exchange company. The Customer is
responsible for payment of charges to the Company and compliance with all terms and conditions
of this tariff.

Day - The period of time from 8:00 a.m. to (but not including) 5:00 p.m., Monday through
Friday, as measured by local lime at the location from which the Call is originated.

Disconnect - To render inaperable or 1o disable circuitry thus preventing outgoing and incoming
toll communications service.

Evening - The period of time from 5:00 p.m. to (bul not including) 11:00 p.m., Sunday through
Friday and any time during a Holiday, as measured by local time at the location from which the

Call is originated.

Incomplete - Any Call where voice transmission between the Calling and Called station is not
established.

Issued: October 6, 2000 Effective: Octaber 9, 2000

By: Core Communications, Inc.
209 West Street
Suite 302
Annapolis, Maryland 21401
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Local Exchange Services
PA P.U.C. Tariff No. 1
Original Sheet No. 14

1.1

SECTION I - TECHNICAL TERMS AND ABBREVIATIONS (cont’d)
Definitions {cont’d)

Holiday - For the purposes of this tariff recognized holidays are New Year’s Day, Memorial
Day, Independence Day, Labor Day, Thanksgiving Day, and Christmas Day.

Message - A completed telephone call by a Customer or User.

Normal Business Hours - The hours of 8:00 a.m. to 5:00 p.m., Monday through Friday,
excluding holidays.

Premises - The space occupicd by an individual Customer in a building, in adjoining buildings
occupied entirely by that Customer, or on contiguous property occupied by the Customer

separated only by a public thoroughfare, a railroad right of way, or a natural barrier.

Rate - Money, charge, fec or other recurring or nonrecurring assessment billed to Customers for
services or equipment.

State — Commonwealth of Pennsylvania

Terminal Equipment - Telephone instruments, including pay telephone equipment, the common
equipment of large and small key and PBX systems and other devices and apparatus, and
associated wiring, which are intended to be connected electrically, acoustically, or inductively to
the telecommunication system.

User - Customer or any authorized person or entity that utilizes the Company’s services.

Voice Services — Two-way, circuit-switched, voice telephony services.

Issued: October 6, 2000 Effective: QOctober 9, 2000

By: Core Communications, Inc.
209 Wesl Street
Suite 302
Annapolis, Maryland 21401



Core Communications, Inc. Supplement No. 4
Loocal Exchange Services

PA P.U.C. Tariff No, |
4" Revised Sheet No. 81
Cancels 3% Revised Sheet No. 81

SECTION 3 - DESCRIPTION OF SERVICE (cont'd)

3. SERVICE DESCRIPTIONS (Cont’d)

3.2 Managed_Port_Services: __Managed Port Services (“MPS™) provides an interface to
connect Customer with its dial up clients. MPS is purchased in increments of DSO level
modem ports for a minimum term of one year. In the event that busy-hour traffic
associated with Customer’s clients exceeds the capacity of the number of DSO ports
provided over the course of a calendar month, Customer agrees to purchase additional
ports sufficient to permit Customer to provision reasonably adequate service to clicnts,
based on the level of excess traffic observed in the previous month.

3.2.1 Rate Elements: A monthly recurring rale applies to each DSO level port
furnished by the Company. Customer must purchase a minimum ten (10) DSO

level ports.

a. DS0 Port Ratc Monthly Recurring Charge Per Port:
Ceiling Price Not to Exceed $29.00 per month
Floor Price — Individual case basis pricing lo meet competitive
Changing conditions in the marketplace.

3.2.2 Reserved for Future Use

Some material previously found on this page now found on Original Sheet 81.6.

Issued: October 21, 2005 Effective: Qctober 24, 2005

By: Christopher Van de Verg
General Counsel
209 West Sircet, Suite 302
Annapolis, Maryland 21401 pat0502



Core Communications, Inc. Supplement No. 18

Local Exchange Services

PA P.U.C. Tariff No. 1

1™ Revised Sheet No. 81.1
Cancels Original Sheet No. 81.1

SECTION 3 - DESCRIPTION OF SERVICE (cont'd)

3, SERVICE DESCRIPTIONS (Cont’d)

33 Superport Services
Superport  service provides a  single interface to receive large volumes of
telecommunications traffic on a LATA-wide basis. Supcrport service is purchased in
increments of DSO level ports, subject 1o the volume and term commitments set forth
herein. Superport service is provided on a LATA by LATA basis only.
3.3.1 Terms and Conditions
3.3.1.A Customer must collocate its equipment for the purpose of interfacing
with Superport service al each of the Company wire centers in the
LATA or LATAs in which Customer orders service. Customer must
interface with Company-provided cquipment using Company-
approved equipment and interfaces,
33.1.B Customer must order & minimum of 100 DSO level ports in each
LATA in the State, Customer must order service for a minimum
three-year term.
3.3.1.C Customer must comply with the Company’s technical requirements
for the provision of Superport services, including but not limited to
requirements governing the appropriate interface for Customer CPE.
Issued: May 19, 2009 Effective: June 18, 2009

By: Christopher Van de Verg
General Counscl
209 West Street, Suite 302
Annapolis, Maryland 21401 ' PA{0901
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

SOUTHERN DIVISION

SPRINT COMMUNICATIONS COMPANY 4:10-CV-04110-KES
L.P.,

Plaintiff, _
ORDER DENYING SPRINT’S MOTION
Vs, FOR PARTIAL SUMMARY JUDGMENT

CROW CREEK SIOUX TRIBAL COURT,
NATIVE AMERICAN TELECOM, LLC.,
and B. J. JONES, in his official capacity
as special judge of Tribal Court;

Defendants.

Plaintiff, Sprint Communications Company, L.P.', moves for partial
summary judgment on Counts I and Il of defendant Native American Telecom,
L.L.C’s (NAT) first amended counterclaim. NAT opposes the motion. For the
following reasons, the court denies Sprint’s motion for partial summary
judgment.

BACKGROUND

The facts viewed in the light most favorable to NAT, the nonmoving party,
are as follows:

Sprint provides nationwide long-distance telephone services and is
known under the telecommunications regulatory framework as an
interexchange carrier (IXC). Sprint delivers long-distance calls to a local

exchange carrier (LEC) for termination to end-users. Under the FCC’s current
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regula.tofy framework, Sprint pays the LEC a terminating access charge based
on the LEC’s interstate access tariff, which is filed with the FCC.

NAT is an LEC. NAT’s interstate tariff number one, filed with the FCC,
became effective on September 15, 2009. NAT’s second interstate tariff became
effective on November 33, 2010, and canceled and replaced NAT’s tariff number
one. NAT revised its ta‘riff number two, and the revisions became effective on
June 26, 2011. NAT’s third interstate tariff was filed with the FCC in August
2011.

NAT also operates a free conference calling system (used for conference
calling, chat-lines, and similar services) in connection with Free Conferencing
Corporation, which is owned by WideVoice. NAT has a conference call bridge
located on the Crow Creek Sioux Reservation in South Dakota. A party using
NAT’s services does not pay NAT for the conference call but rather is assessed
normal charges by the party’s telecommunications provider. NAT then bills the
telecommuﬁications provider an access fee as defined in its interstate tariff.
NAT’s access charges, which were billed to Sprint for conference calls, are at
issue here.

After paying two of NAT’s bills for charges connected to conference calls,
Sprint ceased paying NAT’s terminating access tariffs because Sprint believed
that NAT was involved in a traffic-pumping scheme, otherwise known as access
stimulation, té) generate traffic from free conference calls and chat services. On
August 16, 2010, Sprint filed suit against NAT alleging a breach of the Federal

Communications Act (FCA) and a state-law unjust enrichment claim. Docket 1.

2
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On March 8, 2011, NAT amended its answer and asserted counterclaims
against Sprint alleging a breach of contract and a collection action pursuant to
its tariffs, a breach of implied contract resulting from a violation of its tariffs,
and a quantum meruit/unjust enrichment claim. NAT also sought declaratory
relief. Docket 99.

On November 29, 2011, the FCC released its Connect America Fund final
rule, which addresses access stimulation and traffic pumping. See Connect
America Fund; A National Broadband Plan for Our Future; Establishing Just and
Reasonable Rates for Local Exchange Carriers; High-Cost Universal Service
Support, 76 Fed. Reg. 73830 {Nov. 29, 2011). The FCC also created a
transitional framework for VoIP intercarrier compensation. /d. at { 19. On
December 27, 2011, this court issued an order directing the parties to discuss
what effect, in any, the FCC’s Connect America Fund final rule had on the
issues presented in this case. Docket 128. Then, on February 22, 2012, this
court issued an order discussing the final rule and determined that it did not
apply retroactively. Docket 141 at 9-11 (“Thus, the final rule is inapplicable to
the time period before the final rule became effective.”). As part of the same
order, this court granted Sprint’s then-pending motion to stay this proceeding
and referred three issues to the FCC for resolution. Jd. at 25. This court also
directed the parties to issue periodic updates describing the status of the FCC
proceeding. This court received these updates over the next two years, whi(;h
showed that the status of the FCC referral remained unchanged since

November 2012. Compare Docket 154 with Docket 163. Because of the limited

3
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progress on the FCC referral, a telephonic status conference was held on
July 23, 2014. See Docket 164.

The parties stated that they had been engaged in litigation before the
South Dakota Public Utilities Commission (SDPUC). Docket 169 at 5. In that
litigation, NAT was granted a certificate of authority by the SDPUC to provide
certain telecommunications services in South Dakota. Based on the results of
the SDPUC litigation and the lack of action by the FCC during the period of the
stay, the parties discussed whether some of the disputes in this case remained
viable. Id. at 8-10. The court proposed entering an order that lifted the stay,’
withdrew the issues that had been r¢ferred to the FCC, and established
deadlines for the parties to amend the complaint, counterclaims, and to file any
motions to dismiss. Id. at 12. The court also stated that it would rule on ény
motions to dismiss based on a statute of limitations defense and that a new
referral of issues to the FCC could then be discussed. Id. With the parties in
agreement, a formal order was issued that same day. See Docket 168.

Sprint did not amend its complaint. NAT amended its counterclaim on
September 9, 2014, and added a number of allegations that arose during the
period of the stay and FCC referral. Docket 172. A number of procedural
motions have since been filed by the parties. Relevant to the present discussion
is Sprint’s motion for partial summary judgment on Counts I and Il of NAT’s

amended counterclaim. Docket 176.
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LEGAL STANDARD

Summary judgment on all or part of a claim is appropriate when the
movant “shows that there is no genuine dispute as to arlly material fact and the
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a); see
also In re Craig, 144 F.3d 593, 595 (8th Cir. 1998). The moving party can meet
its burden by presenting evidence that there is no dispute of material fact or
that the nonmoving party has not presented evidence to support an element of
its case on which it bears the ultimate burden of proof. Celotex Corp. v. Catrett,
477 U.S. 317, 322-23 (1986). Once the moving party has met this burden,
“[tlhe nonmoving party may not ‘rest on mere allegations or denials, but must
demonstrate on the record the existence of specific facts which create a
genuine issue for trial.’ ” Mosley v. City of Northwoods, Mo., 415 F.3d 908, 910
(8th Cir. 2005) {quoting Krenik v. Cnty. Of Le Sueur, 47 F.3d 953, 957 (8th Cir.
1995)). “Further, ‘the mere existence of some alleged factual dispute between
the parties is not sufficient by itself to deny summary judgment. . . . Instead,
the dispute must be outcome determinative under prevailing law.”” Id. {quoting
Get Away Club, Inc. v. Coleman, 969 F.2d 664, 666 (8th Cir. 1992)). The facts,
and inferences drawn from those faéts, are “viewed in the light most favorable
to the party opposing the motion” for summary judgment. Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.8. 574, 587 {1986) (quoting United

States v. Diebold, Inc., 369 U.S. 654, 655 (1962)).
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DISCUSSION

Sprint seeks partial summary judgment on Counts I gnd II of NAT’s
amended counterclaim as to all calls delivered by Sprint to NAT on ar after
December 29, 2011. Sprint contends that NAT seeks to recover terminating
access fees for what is known as “VolP-PSTN” traffic. Sprint argues that the
FCC’s Connect America Fund final rule required NAT to file revisions to its
interstate tariff that specified compensation obligations regarding VoIP-PSTN
traffic. Sprint concludes that because NAT did not revise its interstate tariff, it
cannot recover compensation for such traffic delivered on and after December
29, 2011, the effective date of the Connect America Fund final rule.

L Can Sprint Move for Summary Judgment?

NAT briefly contends that Sprint cannot proceed with its summary
judgment motion because Sprint did not amend its complaint to assert a new
claim or defense related to its liability for the termination of VoIP-PSTN traffic.
Sprint is seeking partial summary judgment, however, as a defendant on
Counts [ and II of NAT’s amended counterclaim. “A defendant may move for
summary judgment ‘at any time|.]’ ” Alholm v. Am. Steamship Co., 144 F.3d
1172, 1177 (8th Cir. 1998) (quoting Fed. R. Civ. P. 56(b)). Thus, Sprint was not
required to first amend its complaint before seeking partial summary judgment
on Counts I and II of NAT’s amended counterclaim.

II. The Significance of VoIP-PSTN Traffic to the Present Dispute

Traditionally, telephone companies use what is known as circuit-

switching technology in order to carry voice traffic over the Public Switched

6



Case 4:10-cv-04110-KES Document 243 Filed 04/27/15 Page 7 of 26 PagelD #: 6050

Telephone Network (PSTN). Vonage Holdings Corp. v. Minn. Pub. Utils. Comm’n.,
290 F. Supp. 2d 993, 995 (D. Minn. 2003} (hereinafter Vonage Minnesota). The
PSTN is the conventional wireline telephone network available to the general
public. Id. Voice traffic over the PSTN can be transmitted in Time Division
Multiplexing (TDM] format in which “calls are digitized and broken up into
segments” and then “sent in order, with segments from other telephone calls
placed in between, then reassembled at the other end.” SightSound.Com Inc. v.
N2K, Inc., 185 F. Supp. 2d 445, 459 (W.D. Pa. 2002).

By contrast, voice calls may also be carried over the Internet. Vonage
Holdings Corp. v. Neb. Pub. Serv. Comm’n., 564 F.3d 900, 902 (8th Cir. 2009)
(hereinafter Vonage Nebraska). These are known as “Voice Over Internet
Protocol,” or “VolP” communications. Id. In general, the term “VolP” refers to
“any IP-enabled services offering real-time, multidirectional voice functionality,
including, but not limited to, services that mimic traditional telephony.” IP-
Enabled Services, Notice of Proposed Rulemaking, 19 FCC Red. 4863 at 13 n.7
(Mar. 10, 2004) (hercinafter IP—EngbIed Services Notice). Rather than using the
traditional circuit-switching technology as used when calls are placed over the
PSTN, VoIP calls “utilize[] ‘packet switching,” a process of breaking down data
into packets of digital bits and transmitting them over the Internet.” Vonage
Minnesota, 290 F. Supp. 2d at 995. “While sophisticated, [VolP] is also more
cost effective than traditional circuit switches.” Minn. Pub. Utils. Comm’n v.

FCC, 483 FF.3d 570, 574 (8th Cir. 2007).
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So-called “VoIP-PSTN” traffic is a certain kind of VolP traffic. In the Matter
of Connect America Fund, Second Order on Reconsideration, 27 FCC Rcd. 4648
at § 27 (Apr. 25, 2012) (hereinafter CAF Second Order). As part of its Connect
America Fund proceedings, the FCC recognized that “[g|uestions regarding the
appropriate intercarrier compensation framework for VoIP traffic have been
raised in a number of previous rulemaking notices from varying perspectives
and in varying levels of detail.” In the Matter of Connect America Fund, Report
and Order and Further Notice of Proposed Rulemaking, 26 FCC Red. 17663,

9 936 (Nov. 18, 2011) (hereinafter CAF Notice). And “the lack of clarity
regarding the intercarrier compensation obligations for VoIP traffic has led to
significant billing disputes and litigation.” Id. at § 937. Thus, the FCC felt “it
appropriate to address the prospective intercarrier compensation obligations
associated with VolP-PSTN traffic.” Id. at § 939.!

In doing so, the FCC adopted a definition of “VoIP-PSTN traffic” as “traffic
exchanged over PSTN facilities that originates and/or terminates in IP format.”
Id. at  940. The Commission added that it intended to “focus specifically on
whether the exchange of traffic between a LEC and another carrier occurs in
Time-Division Multiplexing (TDM} format (and not in IP format), without

specifying the technology used to perform the functions subject to the

I FCC acknowledged its “prospective” regime did not “resolve the
numerous existing industry disputes” regarding VolP traffic. CAF Notice, 26
FCC Red, 17663 at 1 935.



Case 4:10-cv-04110-KES Document 243 Filed 04/27/15 Page 9 of 26 PagelD #: 6052

associated intercarrier compensation charges.” Id.? In other words, “all VoIP
traffic will be subject to the same intercarrier compensation requirements,
regardiess of whether TDM or IP technology was used to originate or terminate
the call.” CAF Second Order, 27 FCC Rcd. 4648 at | 39. “Pursuant to that
definition, traffic that terminates in IP format is VolP traffic regardless of
whether it originates in [P or TDM format, so long as it otherwise meets the
definition of VoIP traffic.” Id. at ] 28 n. 69 (citing 47 C.F.R. § 51.913). And
traffic is thus said to “terminate in IP format” when “it . . . terminates to an
end-user customer of a service that requires Internet protocol-compatible
customer premises equipment.” 47 C.F.R. § 51.913(a)(3). Finally, “Internct
protocol-compatible customer premisés equipment” means “end-user
equipment that processes, receives, or transmits IP packets.” In the Matters of
IP-Enabled Services E911 Requirements for IP-Enabled Service Providers, 20
FCC Rcd. 10245, 9 24 n.77 (2005).

A. Focusing on the Service or the Provider?

The parties dispute the proper focus of the word “requires” in the
regulation defining whether traffic is said to terminate in IP format. See 47
C.F.R. § 51.913(a)(3}). NAT takes the position that the issue “is what NAT
‘requires,’ not what the customer actually uses.” Docket 192 at 14 (emphasis
omitted). NAT notes that it has a number of customers, including Free

Conferencing, and none of them are required to use IP-compatible consumer

2 The FCC explained its “reference to ‘PSTN’ refers to the exchange of
traffic between carriers in (Time Division Multiplexing) TDM format.” CAF
Notice, 26 FCC Red. 17663 at 1 940 n.1891. :

9
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premises equipment to be a customer of NAT. Sprint counters that the question
is whether “the service requires” the use of IP-compatible'customer premises
equipment. Docket 200 at 10.

The parties have not provided, and the court is not aware of, any
authority specifically interpreting this regulatory language. When setting out its
definition of VoIP-PSTN traffic, however, thé FCC acknowledged that “[s|ome
commenters question the scope of traffic that ‘originates and/or terminates in
IP format.”” CAF Notice, 26 FCC Red. 17663 at § 940, n.1892 (quotation
omitted). The FCC stated,

Although our prospective VoIP-PSTN intercarrier compensation is

not circumscribed by the definition of “interconnected VolP service”

. . or the definition of “non-interconnected VolP service” . . .
nonetheless, informed by those definitions, we believe it is

appropriate to focus on traffic for services that require “Internet

protocol-compatible customer premises equipment.”

Id. (pitations omitted) (emphasis added). Both interconnected and non-
interconnected VolP services are services that require IP-compatible customer
premises equipment. 47 C.F.R. § 9.3; 47 C.F.R. § 153(36)(A). Thus, the FCC
acknowledged there are a number of potential services, including
interconnected and non-interconnected VolP, that require IP-compatible
customer premises equipment. In the Matter of Connect America Fund, F.C.C.
Declaratory Ruling, 2015 WL 628983 at *1 n.3 (Feb. 11, 2015}. The

Commission intended to focus on the traffic for those and similar services.

Thus, the court concludes that the proper inquiry is whether traffic terminates

10
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to an end-user customer of a service and whether that service (rather than the
service provider) requires [P-compatible customer premises equipment. 3
III. Does NAT Seek Recovery for VoIP-PSTN Traffic?

NAT does not dispute that it seeks compensation for the terminating
access fees that were billed to Sprint pursuant to NAT’s interstate tariffs,
including its interstate tariff number three filed with the FCC in August 2011.
NAT also does not dispute that it is still operating under its interstate tariff
number three, and that only immaterial changes to the tariff have been made
since August 2011. Furthermore, NAT does not dispute that it billed Sprint
pursuant to NAT’s tariff number three for telephone calls delivered by Sprint to
NAT for termination to NAT’s conferencing customer, Free Conferencing
Corporation (Free Conferencingj. And NAT does not dispute that calls delivered
by Sprint to NAT’s facilities were delivered over the traditional PSTN facilities.

A. The Call Flow Diagrams

In support of its position, Sprint relies on several so-called “call flow

diagrams.” These diagrams were originally produced by NAT in discovery

3 Sprint contends that this question can be resolved by the FCC’s
Cardinal Broadband declaratory ruling. There, Cardinal attempted to argue
that it was not an interconnected VoIP provider under the Commission’s rules
because it provided, in addition to an admittedly interconnected VolP service,
an analog telephone service that did not require IP-compatible customer
premises equipment. Cardinal Broadband, 23 FCC Rcd. 12224 at 4 6 (Aug. 15,
2008). The FCC noted that the interconnected VolP service and analog services
were distinct. Id. at § 11. Thus, “Cardinal’s status as an interconnected VolP
service provider is unaffected by the fact that it also offers analog telephone
services.” Id. Cardinal Broadband would be applicable if, for example, NAT
admitted the traffic it terminated was VoIP but argued that it should not be
classified as such because NAT also terminated non-VolP calls.

11
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during the SDPUC proceeding. Facially, the diagrams contain a number of
illustrations, and each diagram is accompanied by a “Scenario” that describes
in technical terms what the illustration depicts. A legend follows each
illustration containing two to three graphical explanations: A black arrow is
paired with the phrase “TDM Voice Connection,” a blue arrow with “Voice over
IP Connection,” and, on some of the diagrams, a red arrow appears alongside
the phrase “Inter-Switch Component Control Link.”

When Sprint first moved for summary judgment, NAT originally argued
that the documents had not been authenticated and they were not admissible.
Then, pursuant to the magistrate judge’s order, Sprint was allowed to conduct
a Rule 30(b)(6) deposition of NAT regarding those diagrams. See Docket 208.
Carey Roesel, NAT’s designated witness, was deposed on February 15, 2015.
This court granted Sprint’s request to amend its statement of undisputed
material facts in support. of its summary judgment motion, which NAT
responded to. See Docket 235, NAT no longer contests the authenticity or
admissibility of the diagrams.

B. Deposition of Carey Roesel

Carey Roesel is an employee of Technologies Management Incorporated,
a company based in Florida. He testified as NAT’s representative. In
preparation, Roesel stated that he spoke with several individuals about the call

flow diagrams, including Keith Williams, who prepared them. Roesel stated that

4 These color-based descriptions correlate with the color copies of the
diagrams attached as an exhibit in Docket 180-6.

12
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based on his understanding, the diagrams “were prepared to describe the
manner in which calls were routed|.]” Docket 218-1 at 3.
Roesel was asked several times about the meaning of the legend that
accompanies each of the diagrams. For example, counsel for Sprint asked,
Q: Let me first ask you about the legend. There’s a black line fhat

says “T'DM Voice Connection.” And then below it there’s a light
blue colored line “Voiceover IP Connection.” Do you see those?

A: I do.

Q: What do those mean?
Id. at 5. Roesel agreed that the black arrow represented “calls that are being
carried from one place to another in TDM format[.]” Id. When asked about the
blue arrow and whether portions of the calls were delivered in “IP format,”
however, Roesel qualified his response by stating that,

A: Okay. The terminology is in the context of an engineering diagram.

It describes -- the black does describe time-division multiplexing,

and blue describes the specific technology used for that leg of the
call.

Id.; see also id. (referring to the legend as containing “engineering terms that
Keith [Williams] used to describe the technology that is used to carry the
traffic.”}. Roesel was also directly asked about the formatting of calls, such as,

Q: And within that trunk switch is |a] conversion of the call from TDM
to [P, right?

A: Yes.

Id. at 13.

Sprint contends that Roesel’s references to internet protocol are

sufficient to establish that traffic was, in fact, delivered in IP format as that

13
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phrase is defined by the FCC. But whether a call terminates in IP format
depends on whether “it originates from and/or terminates to an end-user
customer of a service that requires Internet protocoi-compatible customer
premises equipment.” 47 C.F.R. § 51.913(a){3). And the phrase “Internet
- protocol” itself refers to one of several “standard operating and transmission
protocols that structure the [Internet’s] operation.” In re DoubleClick Inc.
Privacy Litig., 154 F. Supp. 2d. 497, 501 (S.D.N.Y. 2001}. More specifically, it is
the standardized language and set of rules that governs how the packets of
data are sent from one location to another. IP-Enabled Services Notice, 19 FCC
Rcd. 4864 at § 8. Thus, Roesel’s hare references to internet protocol do not
automatically satisfy the more specific definition set forth in the regulation.s
i. Scenario #1
According to Roesel, the illustrations in Scenario #] corresponded with

the time period of September 2009 to October 2010. As shown in the diagram,
calls destined for NAT would have first gone from Spﬁnt to the South Dakota
Network (SDN) tandem switch in Sioux Falls, South Dakota. Although Roesel
was unsure, he stated it would be “a fair assumption” that those calls would be
in TDM format at this time. Id. at 6. The purpose of thg SDN tandem switch

was to determine where the incoming call would go next and to send it on.

5 Likewise, during the SDPUC proceeding, one of NAT’s witnesses was
asked if “[c]alls come into NAT’s switch and then are switched and delivered in
internet protocol to Free Conferencing’s bridge; is that correct?” Docket 180-4
at 4. The witness responded “Basically,” without further elaboration. See id.
Such an answer, without more, is too conclusory to satisfy the regulatory
definition of IP format.

14
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From there the call would then traverse a “dedicated TDM transport facitity”
from the SDN switch to a WideVoice switch in Los Angeles, California. Id.
Roesel agreed that the transport facility enabled calls to be delivered from one
place to another in TDM format. The WideVoice switch would then identify calls
that were specifically destined for Fort Thompson, South Dakota. Roesel was

then asked,

Q: And so at some point within {the WideVoice switch] we have a
conversion of the call from TDM into internet protocol?

A: Yes.

Id. at 7. The call would then be sent to a router in Los Angeles, which functions
as “a basic way of identifying packets and routing the packets according to the
specified destination.” Id.

From the Los Angeles router, the call would be sent through what was
labeled as the “ATT [P Network” to another router that was associated with
SDN in Sioux Falls. That SDN router would then direct the call through the
“SDN [P Network” to another router which, according to Roesel, was ﬁhysically
located in Fort Thompson. From the Fort Thompson router, which belonged to
NAT, there were two possible destinations on the diagram. The router would
determine where the call would go depending on the destination’s telephone
number. One of the destinations was depicted as a box labeled “NAT Voice
Applications Services.” Roesel stated that the router could send the call to the
cquipmeﬁt located in that area. Roesel was then asked,

Q: Okay. And within that [“NAT Voice Applications Services” box]|, that
refers to, for this time period, conference bridges owned by a Frec

15
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A:

Conferencing Corporation, is that correct?

Yes.

Id. at 8. According to Roesel, a “bridge” is “a device that allows multiple

incoming calls that would be joined together or bridged in the device.” Id. at 14.

And when asked about what the bridge was connected to, Roesel testified,

Q:

And it’s connected to - in this case it’s connected to a piece of NAT
equipment which is how the calls get to it, right?

Yes.

And is it connected to anything else?

1 believe the only connection to that bridge would be by way of
NAT’s services, but again I can’t think of any other connection

therel.]

Id. Although Roesel testified that he did not know the specifics of the

connection, he testified,

Q:

Sure. It would be something that would allow a router to send
packets onto a piece of equipment that could then receive and
understand those packets?

That’s right.

And then the piece of equipment or pieces of equipment there
within that [“NAT Voice Applications Services” box] would have the
ability to then receive those packets and convert those packets into
a voice so that callers can hear conversations?

[ believe that’s a reasonable description of what’s happening when
it comes to the exact technical nature and the use of the term
“converting,” yes. There are voice conversations that occur, and the
information is coming by way of packets into the bridge.
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Id. at 8. Roesel also stated that he “believe[d| the bridge is IP compatible, yes.”
Id. at 15.

The other destination depicted on the diagram was labeled “Wimax
Base.” This equipment would be connected to customers via wireless
technology. Roesel stated those individuals would possess “equipment that
enables the subscriber to talk on a normal telephone. So there’s equipment
that makes that conversion.” Id. at 9.

ii. Scenario #2

Roesel testified that the illustration in Scenario #2 correlated with the
time period of October 2010 through April 12, 2012. For this diagram, Roesel
agreed that the first few steps were the same as illustrated by the previous
diagram. Thus, calls again came from Sprint to the SDN tandem switch in
Sioux Falls in TDM format and were sent to a WideVoice switch before being
sent back to an SDN router. During this time period, however, the WideVoice
switch had been relocated from Los Angeles to Sioux Falls. There was no longer
a depiction of the call being sent from Los Angeles through the “ATT IP
Network” before returning to the SDN router. When the call left the WideVoice
switch, Roesel was asked,

Q: So within [the box representing the WideVoice switch] we have
conversion from TDM into [P?

A: Yes.

Id at 11.
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Roesel agreed that “packets get sent” from the WideVoice switch to the
SDN router, and that the call again would traverse the “SDN TP Network” before
arriving at NAT’s router. Id. And Roesel agreed that the portion of the first
diagram that depicted a connection from the NAT router to the “NAT Voice
Applications Services” box remained the same. When asked about who or what
actually provides the so-called “voice applications,” Roesel testified,
A: I would say that NAT is providing a service to . . . Free
Conferencing that they have defined as NAT Voice Application
Services. So the services they are providing to the bridge is NAT
Switch Applications.
Id. Roesel did not believe the Free Conferencing equipment at that location was

any different than before and stated,

Q: . .. the [NAT router] sends packets to the Free Conferencing
equipment in [the “NAT Voice Applications Services” box|?

A: Yes.

Q: And those packets get delivered over some kind of physical facility
that can accommodate packets? '

A: Correct.
Id. Roesel did not believe the diagram’s illustration as to the Wimax destination
had changed from before.
iii. Scenario #3
The final diagram involved the time period from April 12, 2012, forward.
According to Roesel, this diagram was similar to the last, with the exception of
an additional picce of equipment located on the Fort Thompson reservation

designated as an “EO Switch.” While Roesel expressed some uncertainty about
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the precise function of the additional equipment, he agreed that “it didn’t really
change anything fundamentally” as to how calls from Sprint came in and were
delivered to their destination. Id. at 13.

Like the other diagrams, Roesel agreed that this diagram depicted a call
from Sprint to the SDN tandem switch in Sioux Falls in TDM format. Rather
than procéed to a WideVoice switch as before, however, the call went to a box
labeled “Trunk Switch,” which was nonetheless placed in the same vicinify on

the diagram as the other SDN facilities in Sioux Falls. From there, Roesel was

asked,
Q: And within that trunk switch is [a] conversion of the call from TDM
to IP, right?
Al Yes.

Id. Roesel agreed that the calls were sent as “packets” to the SDN router, and
that those packets proceeded through a similar path as depicted in Scenario

#2, although it now passed through the “EO Switch” before reaching a box
labeled “Colocated Voice Application Services.” /d. While the name of the voice
applications box was different from the prior diagrams, Roesel was asked if that .
box “is again Free Conferencing -- conference bridge equipment,” to which

Roesel responded affirmatively. Id. Regarding the connection between the

bridge equipment there and the “EO Switch” box, Roesel was asked,

Q: Okay. We've still got packets going from the last piece of NAT
equipment to the Free Conferencing equipment?

A Yes.
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Q: Yeah. The Free Conferencing equipment has to be able to receive
and process those packets for there to be a call completed?

A: When the call is being delivered in packetized format, yes, the
bridge needs to have the ability to process those packets.

Id. The portion of the diagram 'involving the Wimax base again appeared to be
the same as was depicted before.

The record before the court demonstrates that, consistent with the times
depicted in the diagrams, calls came in from Sprint and were exchanged in
TDM format. Whether at one of the WideVoice switches or the trunk switch
located in Sioux Falls, calls were converted from TDM format into packets of
data. These packets were sent from either of those switches via routers to
NAT’s facilities. During each time peribd depicted in the diagrams, Roesel also
testified that Free Conferencing’s bridge equipment was located on Fort
Thompson and connected to NAT’s equipment. Although Roesel did not know
the specifics, he stated that NAT provided switching services for its customer,
Free Conferencing. The data packets would get routed and delivered to Free
Conferencing by a facility or other piece of equipment that could receive and
process the packets. According to Roesel, Free Conferencing’s bridges were 1P
compatible. Moreover, Roesel stated that Free Coﬁferencing’s equipment would
need to be able to receive and process data f)ackets in order for a voice call to
be completed. Thus, the switching service provided by NAT to Free
Conferencing required IP-compatible customer premises equipment to complete
the call. See In the Matters of IP-Enabled Services E911 Requirements for IP-

Enabled Service Providers, 20 FCC Rcd. 10245, § 24 n.77 (2005) (defining 1P-
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compatible customer premises equipment). Consequently, the calls terminated
in IP format. See 47 C.F.R. § 51.913(a}(3). Because the traffic was exchanged
over PSTN facilities and terminated in IP format, the calls were VolP-PSTN
traffic. CAF Notice, 26 FCC Red. 17663, at § 940.
IV. Would NAT Need to Refile its Interstate Tariff?

As part of its CAF decision, the FCC announced that under its “new
intercarrier compensation regime, all traffic-including VolP traffic—will be
subject to a bill-and-keep framework.”¢ CAF Final Rule, 76 Fed. Reg. 73830 at

9 62. Moving toward that goal, the Commission adopted a “transitional

compensation framework” for VolP traffic. /d. Within that framework, the FCC

stated,

(1} We bring all VoIP-PSTN traffic within the section 251 (b}(5)
[reciprocal compensation] framework;

(2) Default intercarrier compensation rates for toll VoIP-PSTN
traffic are equal to interstate access rates;”

(3} Default intercarrier compensation rates for other VoIP-PSTN
traffic are the otherwise-applicable reciprocal compensation
rates; and

(4} Carriers may tariff these default charges for toll VoIP-PSTN
traffic in the absence of an agreement for different intercarrier

compensation.

6 A “bill-and-keep” system of compensation requires carriers to “look first
to their subscribers to cover the costs of the network, then to explicit universal
service support when necessary.” CAF Final Rule, 76 Fed. Reg. 73830 at 4 18.
This differs from the “model that dominated ICC regimes of the last century”
where the calling party bears the entire cost of originating, transporting, and
terminating a call. Id.

7 “Toll” generally refers to traffic that is exchanged between different
exchange areas. CAF Notice, 26 FCC Rcd. 17663 at § 944 n.1902.
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Id. (numerals added for clarity). As a means “of providing certainty regarding
prospective intercarrier compensation obligations for VoIP-PSTN traffic,” the
Commission announced that “[c]arriers may tariff charges at rates equal to
interstate access rates for toll VoIP-PSTN traffic in federal or state tariffs,
though remain free to negotiate interconnection agreements specifying
alternative compensation for that traffic.” Id. at § 149. Because the
Commission recognized the potential difficulty to distinguish VolP-PSTN traffic
from other traffic, it also “permit[ted| LECs to address this issue in their tariffs,
much as they do with jurisdictional issues today.” /d. at 1 63.

These changes were needed in part because “[bjoth state commissions
and courts have been called ubon to address disputes regarding intercarrier
compensation for VolP traffic in a range of contexts and with a range of
outcomes.” CAF Notice, 26 FCC Red. 17663 at | 937. The Commission also
described what it called “numerous informal disputes in this area,” such as
“terminating carriers [that] state|d] that they receive|d| no intercarrier
compensation payments at all for traffic that is, or is alleged to be, VolP traffic.”
Id. at ] 938. These rules were thus designed to “reduce disputes and provide
greater certainty to the industry regarding intercarrier compensation revenue
streams while also reflecting the Commission's move away from the pre-
existing, flawed intercarrier compensation regimes that have applied to
traditional telephone service.” Id. at | 946.

Sprint contends that the FCC sought to achieve those goals by giving

LECs such as NAT three options regarding compensation for VoIP-PSTN traffic.
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First, NAT could revise its interstate tariff to specifically address VoIP-PSTN
traffic compensation obligations. Second, NAT could rely on negotiated
interconnection agreements.® Or third, NAT could simply do nothing and
thereby forgo compensation altogether. NAT acknowledges that it has a generic
tariff that does not specifically address VoIP-PSTN traffic, and did not revise its
tariff to do so after the CAF Order became effective. Sprint concludes that NAT
has therefore, by default, elected not to receive compensation for Vo[P-PSTN
traffic.

The court is unaware of any authority addressing this issue. From the
numerous orders and notices involved in the CAF proceedings, Sprint’s primary
support for its position comes from a single footnote in the November 18, 2011,
CAF Notice that provides:

CMRS providers currently are subject to detariffing, and nothing in

our intercarrier compensation framework [for] VoIP-PSTN traffic

disrupts that regulatory approach. (citing In re Sprint PCS, 17 FCC

Red. 13192 (2002). . . . Under our permissive tariffing regime,

providers likewise are free not to file federal and/or state tariffs for

VolIP-PSTN traffic, and instead seek compensation solely through

interconnection agreements (or, if they wish, to forgo such

compensation).
CAF Notice, 26 FCC Rcd. 17663 at 4 961 n.1974. In contrast to this footnote,
the FCC reiterated throughout the body of the same CAF Notice that it was

establishing a set of default intercarrier compensation rates applicable to VolP-

8 Interconnection agreements are analogous to a contract between an
LEC and another telecommunications carrier linking the two networks together
for the mutual exchange of traffic. See, e.g., Destek Grp., Inc. v. State of New
Hampshire Pub. Utils. Comm’n., 318 F.3d 32, 37 (1st Cir. 2003). No such
agreement is present here.
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PSTN traffic, and that carriers were permitted to include those default rates in
their tariffs or address such traffic through pegotiated agreements. See, e.g., id.
at 49 933, 934, 944, 960-61, 967. The FCC’s CAF Final Rule contains similarly
permissive language. See, e.g., CAF Final Rule, 76 Fed. Reg. 73830 at | 149
(“Carriers may tariff charges at rates equal to interstate access rates for toll
VolP-PSTN traffic in federal or state tariffs, though remain free to negotiate
interconnection agreements specifying alternative compensation for that
traffic.”). And rather than an observation that the FCC was, for the first time,
establishing a new obligation for carriers to pay for the exchange of VolIP traffic
(which includes VoIP-PSTN traffic), the FCC was “adopt[ing] rules clarifying the
obligation of VolP traffic to ﬁay intercarrier compensation charges during the
transition to bill and keep.” CAF Notice, 26 FCC Rcd. 17663 at 4 930.
Moreover, there is some ambiguity about the footnote’s initial reference
to “CMRS providers,” which Sprint omitted, and the same footnote’s later
reference to the word “providers” appearing in isolation. While CMRS providers
are subject to mandatory detariffing, ¢ In re Sprint PCS, 17 FCC Red. 13192 at
9 8 (July 3, 2002), the FCC has also adopted specific rules regarding the role of
tariffs in LEC-CMRS relationships. See CAF Notice, 26 FCC Rcd. 17663 at
Y 964. It is unclear whether the footnote was intended to be read in that
context or the context in which Sprint presents it. Even if the footnote’s

reference that providers may “if they wish, to forgo such compensation” did

9 CMRS stands for “Commercial Mobile Radio Service.” CMRS providers
include cellular phone service providers, among others. Alma Commc’ns Co. v.
Missouri Pub. Servs. Comm’n., 490 F.3d 619, 621 n.5 (8th Cir. 2007).

24




Case 4:10-cv-04110-KES Document 243 Filed 04/27/15 Page 25 of 26 PagelD #: 6068

apply to NAT, it does not follow that the FCC intended that choice to made
presumptively. Likewise, if the Commission’s intent was that carriers must
revise their tariffs or risk forfeiting all compensation for VoIP-PSTN, it could
have said so with greater clarity. Cf. CAF Notice, 26 FCC Rcd. 17663 at § 667
(“LECs that meet the access stimulation trigger are required to refile their
interstate switched access tariffs as outline ahove.”) (emphasis added).

Thus, on one hand, allowing carriers to address what the FCC defined as
VolIP-PSTN traffic through tariffs or other agreements during the transitional
period would alleviate the Commission’s concerns about providing certainty to
the industry and reducing the number of disputes regarding VoIP-PSTN
compensation. On the other hand, establishing a bright-line rule that simply
forbid compensation for VolP-PSTN traffic in the absence of a revised tariff or
agreement that specifically addressed such traffic would also provide certainty,
if not reduce litigation. In the absence of a clearer statement that the FCC
intended the latter, the court concludes that NAT was permitted-but not
required—-to amend its interstate tariff defining VoIP-PSTN traffic and its
attendant compensation obligations. Although NAT did not do so, that does not
preclude it as a matter of law from recovering for the VolP-PSTN traffic
delivered by Sprint and terminated by NAT.

CONCLUSION

NAT seeks recovery under its interstate tariff number three for

terminating access fees, including fees related to the terminétion of VoIP-PSTN

traffic. Although the FCC permitted NAT to amend its interstate tariff to specify
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how such traffic would be identified and the specific compensation obligations

concerning VoIP-PSTN traffic, the Commission did not require NAT to do so.
Accordingly, it is

ORDERED that Sprint’s motion for partial summary judgment (Docket
176) is denied.

Dated April 27, 2015.

BY THE COURT:

/s Karen E. Schreier
KAREN E. SCHREIER
UNITED STATES DISTRICT JUDGE
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