BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Matthew & Tracie Kolar				:
							:
[bookmark: BMDocketNumber]	v.						:		C-2015-2493095									:
West Penn Power Company				:



INITIAL DECISION 


Before 
Steven K. Haas
Administrative Law Judge


INTRODUCTION


		This Initial Decision (ID) dismisses a formal complaint filed by a customer seeking a payment arrangement because the customer’s entire arrearage was incurred during the time the account was enrolled in the utility’s Customer Assistance Program (CAP).  Under 66 Pa.C.S. §1405(c), CAP arrearages may not be the subject of payment arrangements established by the Pennsylvania Public Utility Commission (Commission).

HISTORY OF THE PROCEEDING

On July 16, 2015, the Complainants, Matthew and Tracie Kolar (Complainants) filed a formal complaint with the Commission against West Penn Power Company (West Penn or Respondent).  At paragraph 4 of the Commission’s complaint form, the Complainants checked the boxes stating: “The utility is threatening to shut off my service or already shut off my service” and “I would like a payment agreement.”

At paragraph 5 of the complaint form, the Complainants state that they would like a reasonable payment plan.  The Complainants stated that Ms. Kolar started working again after dealing with certain medical issues and they need payment amounts that are realistic. 
    
On or about April 5, 2015, the Respondent filed an answer with new matter, along with a notice to plead.  In its answer, Respondent admits that it provides service to the Complainants at the address shown on the complaint, and that the Complainants were sent a termination notice.  Respondent avers that the Complainants have made only five payments in the past 24 months and that the entire outstanding balance on the account is made up of arrearages that were incurred while the Complainants were enrolled in the company’s CAP, known as the Low Income Payment and Usage Reduction Program (LIPURP).  In addition, Respondent states that the Complainants filed an informal complaint with the Commission’s Bureau of Consumer Services at BCS Case No. 3287919.  The BCS denied the Complainants’ request for a Commission-ordered payment arrangement on the basis of 66 Pa.C.S. § 1405(c), which prohibits the Commission from ordering payments arrangements for CAP arrears.   

In its new matter, the Respondent reiterates that the Complainants are enrolled in the Respondent’s LIPURP, and that the outstanding balance at issue is made up of LIPURP arrears.  Respondent asserts in its new matter that, pursuant to 66 Pa.C.S. § 1405(c), CAP arrearages may not be the subject of payment arrangements established by the Commission.  The answer and new matter request that the Commission dismiss the complaint.  

By Telephonic Hearing Notice dated September 22, 2015, the Commission scheduled an initial telephonic hearing in this proceeding for Wednesday, October 21, 2015, and assigned the proceeding to me.  A Prehearing Order dated September 28, 2015 was issued to the parties setting forth certain procedural requirements associated with participation in the initial hearing.

The telephonic hearing was held as scheduled on October 21, 2015.  Tracie Kolar appeared on behalf of the Complainants and presented testimony in support of the complaint.  Respondent was represented by Margaret A. Morris, Esquire, who presented the testimony of Tammy Taylor.  Ms. Taylor sponsored Respondent Exhibit Nos. 1-5, all of which were admitted into the record during the hearing.

A transcript of 36 pages was generated and the record closed on November 6, 2015, upon the Commission’s receipt of the hearing transcript.     

  The proceeding is now ready for a ruling.

FINDINGS OF FACT

		1.	The Complainants in this proceeding are Matthew and Tracie Kolar.

		2.	The Respondent in this proceeding is West Penn Power Company.

		3.	Service to the Complainants’ residence was established by West Penn on July 6, 2008.  Tr. 13.

		4.	The Complainants were enrolled in West Penn’s Low Income Payment and Usage Reduction Program at the initiation of service in July of 2008.  Tr. 21.

		5.	Complainants’ account has been continuously enrolled in LIPURP from August 16, 2014 to the present.  Tr. 22; Respondent Ex. No. 2.

		6.	The total outstanding balance on the Complainants’ account at the time of the hearing was $10,095.49.  Tr. 18.

		7.	The entire outstanding balance on the Complainants’ account is made up of LIPURP arrears.  Tr. 22.    

		8.	The Complainants do not dispute any of the outstanding charges on their account.  Tr. 7.
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The Complainants are not disputing any of the outstanding charges on their account.  They are merely asking the Commission to establish a payment arrangement that is affordable to them for the payment of their outstanding balance.  Tr. 7.  The company’s witness, Tammy Taylor, testified that the total outstanding balance on the account at the time of the hearing was $10,095.49.  Tr. 18.  She further testified that this entire balance is made up of LIPURP arrears.  Tr. 22.  The Complainants did not present any evidence during the hearing that disputes or otherwise challenges the Respondent’s testimony.

The Complainants bear the burden of proving that the utility is responsible or accountable for the actions or inactions alleged in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  In order to meet this burden of proof, the Complainants must show, by a preponderance of the evidence, that the Respondent is responsible for any violations alleged in the complaint.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  The “preponderance of the evidence” standard is met when one party presents evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util.  Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).

Finally, in order to ultimately prevail, the Complainants must prove that the action or inaction of the Respondent alleged in the complaint constitutes a violation of the Public Utility Code, the Commission’s regulations, or an order of the Commission.  66 Pa.C.S. § 701.  As explained below, the Complainants have failed to do so in this case.
  
The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401-1418 (Chapter 14), applies to this proceeding.  On December 22, 2014, Act 155 of 2014, reenacting Chapter 14, became effective.    

The Commission has the authority to investigate payment disputes and establish payment arrangements, pursuant to 66 Pa.C.S. § 1405(a), within the guidelines set forth in 66 Pa.C.S. § 1405(b), which states:

(a)	General Rule.-The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

		As stated, the Commission may establish a payment arrangement between a public utility and a customer or applicant only within the limits established by 66 Pa.C.S. §§ 1401-1418.  

However, Chapter 14 precludes the Commission from establishing payment arrangements for outstanding LIPURP charges.  66 Pa.C.S. § 1405(c) states as follows:

(c)	Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.

The statute at 66 Pa.C.S. § 1403, defines a CAP as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

Company witness Tammy Taylor testified that the Complainants are enrolled in Respondent’s CAP, known as LIPURP, and that all of the arrearages on the account are LIPURP arrearages.  Tr. 22.  The Complainants did not contradict or otherwise challenge this testimony.  Therefore, the record evidence is clear and undisputed that the entire unpaid balance on the Complainants’ account is composed of LIPURP charges.  Accordingly, Complainants are not eligible for a Commission-ordered payment arrangement, which is their sole request for relief.  Since the Commission lacks the authority to establish a payment arrangement for the Complainants’ outstanding balance, the complaint must be dismissed.  
  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties to and the subject matter of this dispute.  66 Pa.C.S. § 701.

		2.	The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401-1418, applies to this proceeding.  

		3.	The Commission does not have the authority to order a payment arrangement for an outstanding balance that consists entirely of CAP arrears.  66 Pa.C.S. § 1405(c).

		4.	Complainants have not sustained their burden of proving their entitlement to a Commission-ordered payment arrangement.


ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the formal complaint filed by Matthew and Traice Kolar against West Penn Power Company at Docket No. C-2015-2493095 is dismissed.

		3.	That the proceeding at Docket No. C-2015-2493095 be marked closed.


Date:	November 16, 2015						/s/			
		Steven K. Haas
		Administrative Law Judge
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