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v, : Docket No. C-2011-2253750 and
Docket No. C-2011-2253787
VERIZON PENNSYLVANIA INC.
and VERIZON NORTH LLC,

Respondents.

VERIZON’S MAIN BRIEF ON REMAND

The Commission remanded this case to consider whether the FCC’s VolP Symmetry
Order' affects the conclusions reached in the July 11, 2013 Initial Decision (“ID”). It does not.
The 1D determined — after thorough review of the extensive evidentiary record — that Core? has
been overbilling Verizon® for intercarrier compensation for years, while wrongly withholding
payment on millions of dollars in valid invoices for the wholesale services that Verizon provides
to keep Core’s network running. The VolP Symmeiry Order does not alter this conclusion —
indeed, the Order itself included a finding that its directives were irrelevant to a case involving

tariff language identical to that at issue here.*

! In the Matter of Connect America Fund — Developing a Unified Intercarrier Compensation Regime, WC
Docket 10-90 (Rel. February 11, 2015} (*VolP Symmetry Order”). A copy of the VolP Symmetry Order is
included in the accompanying Appendix.

Core Communications, Inc. (“Core™).
? Verizon Pennsylvania LLC (“Verizon PA™) and Verizon North LLC (“Verizon North”) (together, “Verizon™).

1 Asdiscussed below, the FCC considered the language of CoreTel Virginia, LLC’s (“CoreTel VA™) switched
access tariffs (the same language here) and agreed with the Fourth Circuit that this language did not permit
CoreTel VA to charge Verizon's Virginia affiliates switched access because CoreTel VA was not providing the
service described in its tariff, notwithstanding the clarifications provided in the VolP Symmetry Order. VolP

Symumeiry Order at 11 39-40.



The only issue to which the VoIP Symmeiry Order could conceivably be relevant was
raised in Core’s Exception number three,” in which Core challenged the ID’s conclusion that
Core had not sustained its burden of proving that it was entitled to back-bill Verizon
$2,532,143.22 in inter- and intrastate switched access charges on ISP-bound traffic for which
Verizon had already paid Core at the FCC’s $.0007 per minute rate. The VoIP Symmetry Order,
however, does not change the 1[)’s correct decision on that issue to reject Core’s switched access
back-bills, for at least three reasons.

First, the 1D correctly rejected Core’s switched access back-bills on other independent
grounds that would not change regardless of the effect of the VoIP Symmetry Order. For
example, the ID found that: Core billed Verizon for traffic that it should have instead billed to
interexchange carriers; Core’s switched access bills were calculated based on a flawed and
invalid methodology and are riddled with calculation and rate errors; and Core’s intrastate
switched access tariff forbids back-billing. None of these conclusions is subject to re-litigation
in this limited remand.

Second, the VoIP Symmetry Order and the FCC rule it interprets apply only to Voice over
Internet Protocol (“VolP”) traffic, and Core has not met its burden of proving that any of the
traftic for which it has billed Verizon is VoIP. The ID thus treated the traffic at issue as ordinary
ISP-bound traffic, the correct rate for which is the $0.0007 that Verizon has already paid Core.
The VoiP Symmetry Order does not apply to ordinary ISP-bound tratfic.

Third, the VoIP Symmetry Order recognized that the terms of a carrier’s tariffs ultimately

govern its entitlement to switched access charges, and reiterated that carriers cannot collect

See“Exceptions of Core Communications, Inc.,” filed August 16, 2013, at 17-22.



switched access charges if they do not provide the services described in their access tariffs, as is

the case here.®

L. THE FCC’s VOIP SYMMETRY ORDER.

In its landmark 2011 intercarrier compensation order,’ the FCC adopted a long-term
transition to an intercarrier compensation structure of “bill-and-keep.” At the same time, to
clarify an industry dispute over compensation for VolIP traffic, the FCC held that carriers
generally could charge the same intercarrier compensation rates for VoIP traffic as they could
charge for non-VoIP, while placing caps on certain switched access rates for VoIP traffic.® As
part of this holding, the FCC also adopted a rule codified at 47 C.F.R. § 51.913(b), known as the
“VoIP symmetry rule.” That rule addressed how competitive local exchange carriers (“CLECs")
that partner with a VolP provider to initiate or complete calls may assess and collect access
charges:

... [A] local exchange carrier shall be entitled to assess and collect the full Access
Reciprocal Compensation charges prescribed by this subpart that are set forth in a
local exchange carrier's interstate or intrastate tariff ... regardless of whether the
local exchange carrier itself delivers such traffic to the called party's premises or
delivers the call to the called party's premises via contractual or other
arrangements with an affiliated or unaffiliated provider of interconnected VoIP
service... that does not itself seek to collect Access Reciprocal Compensation
charges prescribed by this subpart for that traffic. This rule does not permit a local
exchange carrier to charge for functions not performed by the local exchange

®  The VoIP Symmetry Order is currently under appellate review in the United States Court of Appeals for the
District of Columbia Circuit on a challenge filed by AT&T. See AT&T Corp. v. FCC et al., D.C. Cir, Case No.
15-1059. Briefing is currently scheduled to conclude on December 17, 2015. However, since the order does
not affect this case for the reasons discussed in this brief, the outcome of AT&T’s appeal will ultimately have
no effect on the dispute before the Commission between Verizon and Core.

7 See Connect America Fund: a National Broadband Plan for Our Future, Establishing Just and Reasonable
Rates for Local Exchange Carriers: Developing a Unified Intercarrier Compensation Regime, etc., Report and
Order and Further Notice of Proposed Rulemaking, 26 FCC Red 17663 (2011) (“201! Transformation
Order™).

* 2011 Transformation Order, ] 944; 47 C.F.R. § 51.913(a).



carrier itself or the affiliated or unaffiliated proyider of interconnected VoIP
service or non-interconnected VolP service. ...”

In 2015, the FCC issued the VolIP Symmetry Order 1o resolve industry disputes over what
constituted the “functional equivalent” of end office switching as referenced in the rule.'® It held
that “the VoIP symmetry rule applies in a technology- and facilities-neutral manner,” and “does
not require” that “a competitive [local exchange carrier] or its VoIP provider partner ... provide
the physical last-mile facility to the VolP provider’s end-user customers in order to provide the
functional equivalent of end office switching, and thus for the competitive [local exchange
carrier] to be eligible to assess access charges for this service.”"! Reviewing this question in the
context of over-the-top VolP providers such as Vonage, the FCC clarified that “under the VolP
symmetry rule, the functional equivalent of end-office switching exists when the intelligence
associated with call set-up, supervision and management is provided,” which it concluded
typically was the case in the over-the-top VolP situation. 12 But the FCC also held that the
specific terms of a carrier’s tariff ultimately govern whether switched access charges are due on

VolP traffic.?

> 47CF.R.§51.913(b).

" 47 C.F.R. § 51.913(b) (“functions provided by a LEC as part of transmitting telecommunications between
designated points using, in whole or in part, technology other than TDM transmission in a manner that is
comparable to a service offered by a local exchange carrier conslitutes the functional equivalent of the
incumbent local exchange carrier access service.”).

""" VolP Symmetry Order, 19 1; 19.
" VolP Symmetry Order, 1 28.
" VoIP Symmetry Order, 11 19, FN 64; 34; 39-40.



IL THE VOIP SYMMETRY ORDER DOES NOT ALTER THE ID’S CONCLUSION
TO REJECT CORE’S SWITCHED ACCESS BACK-BILLS.

A. The ID Rejected Core’s Switched Access Charges for Reasons Not Affected
by the VoIP Symmetry Order.

The Commission remanded this case for the limited purpose of considering the VoIP
Symmetry Order, but it made clear that “[o]nce the OALJ concludes the limited remand, we will
consider all of the outstanding issues pending in this proceeding in light of these more recent
developments as ripe for disposition.”'* So even if the VoIP Symmetry Order were found to
allow Core to bill switched access charges to Verizon (which it does not, for the reasons
discussed below), the outcome of this case with respect to Core’s switched access back-bills
would remain the same. The ID rejected those bills (and Core’s attempt to bill Verizon switched
access) for independent reasons unaffected by the VolP Symmetry Order. Because they are not
included in the limited remand, those other issues as resolved in the D are not subject to re-
argument here.

First, the 1D concluded that “Core has billed Verizon switched access for traffic
originated by IXCs, which is billable to the IXCs, not Verizon.” ID at 14. That conclusion
proves fatal to Core’s claim, as even if Core were found to be theoretically entitled to bill
switched access charges on some amount of traffic, it billed the wrong party. Verizon is thus not
responsible to pay Core’s flawed invoices. See Verizon’s January 23, 2013 Initial Brief (*“VZ
Initial Br.”) at 28-34; Verizon’s March 18, 2013 Reply Brief (“VZ Reply Br.”) at 25-34;
Verizon’s September 16, 2013 Reply Exceptions (“VZ Reply Ex.™); ID at 10-14; 16; 24; 28-29;
42-43; 49-50; 56; 61,

Second, the ID decided that the methodology Core used to generate retroactive switched

"' Opinion and Order (May 28, 2015) at 10.



access back-bills, concocted in the midst of this litigation, was flawed and unreliable. So even if
Core were theoretically entitled to bill switched access (and it is not, as explained below), Core
failed to meet its burden of proof on the reliability of the over $2.5 million in back-bills it seeks
to collect. As the ID explained, Core’s “switched access back-billing is based on re-determining,
for several years’ of traffic, which calls were local versus non-local and rerating them based on
which non-local calls it considered intrastate versus interstate.” ID at 14. The 1D soundly
rejected Core’s “methodology” for doing so:

Core has offered no data to support the process it used to re-jurisdictionalize the

calls to issue these back-bills. It only provided the pertinent call detail records

mixed with other call records, which did not disclose which calls it considered

local versus non-local, or intrastate versus interstate, for purposes of its

backbilling. Core’s switched access back-bills are unsupported and invalid."®
These conclusions are unrelated to, and not impacted by, the VoIP Symmetry Order.

Third, Core’s switched access bills are riddled with other calculation and rate errors that
make them so flawed and unreliable that Core' has failed to sustain its burden of proof as to their
validity. For example, “Core’s witness could not verify the calculation of the CCL charges
billed to Verizon, which constitute the majority of the amounts billed”; “Core billed Verizon for
800 number toll-free database queries that Core admitted it had not performed and should not
have billed (because the traffic at issue was not 800 number toll-free traffic)”; and “Core also
erroneously billed for these 800 database queries per minute, when the tariffed rate is per guery.”
ID at 15 (emphasis in original); see also VZ Initial Br. at 53-56; VZ Reply Br. at 43-44; VZ

Reply Ex. at 13; ID at 12-14; 16, 42-43; 61. These conclusions are unrelated to, and not

impacted by, the VoIP Symmetry Order.

" iDat 14.



Fourth, Core’s intrastate tariff precludes back-billing and the Commission lacks
jurisdiction over Core’s back-bills for interstate access charges. See VZ Initial Br. at 51-52; VZ
Reply Br. at 41; [nitial Decision at 42-43; 61. These jurisdictional conclusions are unrelated to,
and not impacted by, the VoIP Symmetry Order.

B. Core Failed to Show That Any of the Traffic at Issue Is VoIP Traffic.

The VoIP symmetry rule applies only to VoIP traffic.'® But Core failed to carry its
burden of proof that any of the traffic at issue is VoIP traffic, and even conceded that it cannot do
s0. The ID thus concluded that all of the traffic for which Core sought to charge switched access
would be treated as ordinary ISP-bound traffic, the correct rate for which is the $0.0007 per
minute that Verizon already paid. Core’s February 24, 2015 letter invoking the VoIP Symmetry
Order as supplemental authority vaguely asserts that the order “is relevant to, and supports,
Core’s arguments relative to the unpaid switched access bills it rendered — and continues to
render — to Verizon, and the appropriate compensation due therefor,” but fails to explain how the
record shows that any of the traffic at issue is VolP.

Core conceded on the record that it is unable to determine “in the context of this
proceeding” what portion of the traffic is VoIP because it lacks historical records and “cannot
know by EMI record what the distinction is.” See Hearing Transcript (“Tr.”) at 320. Core
witness Mr. Mingo admitted that he could offer only an “educated guess” at the amount of VoIP
traffic at issue based on the destination number for a particular call, and even that information
would be unreliable because “[o]ur provisioning system allows people to change the use on the
fly.” Id. Moreover, Mr. Mingo’s “guess” would be further suspect given that Core confirmed in

discovery that it “[d]oes not track the business plans of its customers” and admitted that although

' 47 C.F.R. § 51.913 (a) (this rule establishes the terminating and originating intercarrier compensation charges
for traffic “that originates and/or terminates in 1P format.”).



its Managed Port Services are designed for ISPs and its Superport Services for VoIP providers,
the Superport Services can also be used by ISPs."” So not only is a “guess” insufficient evidence
to satisfy Core’s burden of proof, but Core does not even have a firm evidentiary basis on which
to make such a guess.

Core thus failed to meet its burden to demonstrate that any of the traffic for which it
claims an entitlement to collect switched access charges is VolP traffic at all, much less VoIP
traffic originated by Verizon, as opposed to third parties. In addressing an analogous failure by
Core in a complaint case against AT&T to identify how much of the traffic for which it sought
intercarrier compensation was VoIP versus ISP-bound, the Commission held that Core’s failure
to meet tts burden of proof made it appropriate to treat all of the traffic at issue as all ISP-
bound.'® The ID thus correctly held that the traffic at issue is ISP-bound traffic for which
Verizon has already paid the applicable rate of $0.0007. Because Core has not proven that the
traffic was VolIP traffic, the VoIP symmetry rule and the VoIP Symmeiry Order do not apply.

C. The VolP Symmetry Order Does Not Support Core’s Claim for Switched

Access Charges on Alleged VolP Traffic, Regardless of the Amount of Such
Traffic

Even if Core had (or could) quantify the amount of VolP traffic for which it asserts it is

owed switched access charges, the VoIP Symmetry Order does not support Core’s claim for

switched access charges on VolP traffic. Rather, that order acknowledged the Fourth Circuit’s

decision rejecting CoreTel VA’s attempt to bill Verizon’s Virginia affiliates switched access

"7 See Verizon Statement (“VZ Stmt.”) 1.0 at Exhibit 4 (Core’s July 5, 2012 Response to Verizon Interrogatory I-
t(a)).
B See Opinion and Order, Core Communications, Inc. v. AT&T Communications of Pennsylvania, LLC and TCG

Pittshurgh, Inc., Pa. PUC Dockets C-2009-2108186 and C-2009-2 108239 (Dec. 5, 2012) ("AT&T Order”) at
55 (“Having failed to meet its burden of proof, Core cannot be heard to complain that, in the absence of record

evidence, the ALJ treated all of the traffic in question as ISP-bound.”).



charges based on the same tariff language at issue here,'® and concluded that the VoIP Symmetry
Rule did not apply under those analogous conditions because the language of the tariff
controlled.*”

Core’s February 24, 2015 letter argues that the Vo/P Symmetry Order entitles it to collect
switched access charges on alleged VolP traffic, citing the FCC’s general finding that the “*VoIP
symmetry rule does not require a competitive LEC or its VoIP provider partner to provide the
physical last-mile facility to the VoIP provider’s end user customers in order to provide the
functional equivalent of end office switching, and thus for the competitive LEC to be eligible to
assess access charges for this service.””*' But Core conveniently ignores later language from the
“CoreTel Virginia v. Verizon Virginia” section of the VoIP Symmetry Order stating that this
general rule does not apply when a carrier attempts to bill for functions not described in its
tariffs, as was the case with the CoreTel VA tariff language reviewed by the Fourth Circuit,”
which the court underscored with citations.

CoreTel’s state and federal tariffs provide that CoreTel’s end-office switching

service will include “terminations in the end office of end user lines.” FCC Tariff

No. 3, § 3.3.2, J.A. 474; Va. SCC Tariff No. 3, § 3.3.1(C), .A. 555.%

The Fourth Circuit rejected CoreTel VA's attempt to bill switched access charges on

VolIP traffic, because there — as here** — the Core entity did not provide the physical

infrastructure over which calls were delivered to its customers, but instead, delivered the traffic

' CoreTel Virginia, LLC v. Verizon Virginia LLC et al., 752 F.3d 364, 374 (4" Cir. 2014) (“VA Fourth Circuit
Decision™). A copy of this decision is included in the accompanying Appendix.

® . VolIP Symmetry Order, 11 39-40,

*' Core Letter at 2 (citing VolP Symmetry Order, 4 19).
2 VoIP Symmetry Order, 1§ 39-40.

B VA Fourth Circuit Decision, 752 F.3d at 374.

*  Core witness Mr. Mingo confirmed that Core routes the traffic it terminates for customers to the Internet. See
Tr. 405-06; 411-13; see alse VZ Initial Brief at 53 (describing how Core terminates traffic).



over the public Internet, meaning it “[did] not provide ‘terminations in the end office of end user
lines’ as required by its tariffs,”** The VoIP Symmetry Order correctly recognized that the
Fourth Circuit’s decision did not conflict with the FCC’s general conclusion that CLECs could,
under certain conditions, collect switched access charges on VolIP traffic, because ultimately, the
specific language of a carrier’s tariffs governs.?®
The state and federal tariffs Core relies on here®” contain the same language defining

“End Office Switching” to include “terminations in the end office of end user lines™:

Core’s Pennsylvania Switched Access Tariff:

End Office Switching

The End Office Switching cost category establishes the charges related to the use
of end office switching equipment, the terminations in the end office of end
user lines, the terminations of calls at Company Intercept Operators or
recordings, the Signaling Transfer Point (STP) costs, and the SS7 signaling
function between the end office and the STP.*®

Core’s FCC Switched Access Tariff:*°

End Office Switching

The End Office Switching rate category establishes the charges related to the use
of end office switching equipment, the terminations in the end office of end
user lines, the terminations of calls at Company Intercept Operators or
recordings, the Signaling Transfer Point (STP) costs, and the SS7 signaling
function between the end office and the STP.*

= VA Fourth Circuit Decision, 752 F.3d at 374.

% VolP Symmetry Order, 1] 19, FN 64: 34; 39-40.

¥ See Core's January 23, 2013 Main Briefat 12 (relying on Core Pa. PUC Tariff No. 4 and FCC Tariff No. 3).

#  See Core Communications, Inc. PA P.U.C. Tariff No. 4, |* Revised Sheet No. 48 (eff. July 21, 2009) at § 5.2.1
(emphasis added). Asnoted at p. 50 of Verizon’s January 23, 2013 Initial Brief, the Commission may take
administrative notice of publicly-available tariffs. For the Commission’s convenience, a copy of this tariff
sheet is included in the Appendix.

®  Because the Core companigs file a single FCC tariff that covers all Core affiliates, the FCC tariff Core relies on
here is exactly the same FCC tariff analyzed by the Fourth Circuit and the FCC.

¥ See Core Communications, Inc., er al. FCC Tariff No. 3, Original Page No. 43 (eff, January 1, 2011) at § 3.3.2
(emphasis added; copy included in the Appendix).



CoreTel VA’s Virginia Switched Access Tariff:

End Office Switching

The End Office Switching component is related to the use of end office switching
equipment, the terminations in the end office of end user lines, the terminations
of calls at Company Intercept Operators or recordings, the Signaling Transfer
Point3 I(STP) costs, and the SS7 signaling function between the end office and the
STP.

As both the FCC and Fourth Circuit observed, “the specific governs the general.” Core
asks the Commission to rule that it is entitled to collect switched access charges from Verizon
because the VolP Symmetry Order clarified general circumstances under which a CLEC may bill
for services “functionally equivalent” to an incumbent carrier’s end office switching. However,
Core refuses to acknowledge that the FCC explicitly confirmed that this default rule does not
mean that “charges for end office switching are due in every circumstance,” because “such

charges ultimately are governed by applicable tariffs.” ? Here, as in the Fourth Circuit

proceeding, Core does not provide the end office switching service described in its tariffs (which
must be strictly construed against Core>®), and therefore is precluded from collecting switched
access charges on VolP traffic from Verizon.

D. Core Cannot Charge Intrastate Access Rates to Terminate VolP Traffic.

Even if Core had met its burden of quantifying an amount of VoIP traffic that was
legitimately billable to Verizon — which is not the case, for all of the reasons discussed above —
Core did not bill Verizon the rates applicable to such VolP traffic. The FCC’s transition rule for
VolIP traffic states that: “Terminating Access Reciprocal Compensation subject to this subpart

exchanged between a local exchange carrier and another telecommunications carrier in Time

' See CoreTel Virginia, LLC VA SCC Tariff No. 3, Original Page 45 (eff. April 15, 2008) at § 3.3.1(C)
(emphasis added; copy included in the Appendix).

2 VoIP Symmetry Order, | 19, FN 64 (emphasis added).
Y VoIP Symmetry Order, ] 34.



Division Multiplexing (TDM) format that originates and/or terminates in IP format shall be
subject to a rate equal to the relevant interstate terminating access charges specified by this
subpart.” 47 C.F.R. § 51.913(a) (emphasis added). But it is evident from the switched access
billing detail attached as Proprietary Ex. SR-5 to Core Stmt. 4.0 that the vast majority of Core’s
switched access billings are for infrastate access charges. During the relevant time period,
intrastate access charges were notably higher than interstate, particularly where Core was
matching the rates of rural incumbent carriers. By far, the largest portion of Core’s charges are
for the “carrier common line” charge, a very high rate that does not exist in the interstate
jurisdiction, and other rate elements such as local switching were also higher. Even if some
switched access billing for VolIP traffic were permissible (and as detailed above, it is not), those
charges would have to be reduced to interstate terminating switched access rate levels rather than

the much higher inirastate rates Core billed.
III. CONCLUSION

For the foregoing reasons, nothing in the VoIP Symmetry Order supports Core’s case or

otherwise alters the ID’s correct conclusion that Core’s switched access claims must be rejected.

12
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L INTRODUCTION

1. In this docwment, on our own motion, we issue a declaratory ruling to ensure that the
policies enacted by Congress and implemented by the Commission embrace modern communications
networks, and encourage the deployment of, and transition to, IP-based networks and services.! The

"'See Technology Transitions et al.. GN Docket No. 13-5 et al.. Order, Report and Order and Further Notice of
Proposed Rulemaking, Report and Order, Order and Further Notice of Proposed Rulemaking, Proposal for Ongoing
Data [nitiative, 29 FCC Red 1433, 1435, para. | (2014) (2014 Technology Transitions Order) (deseribing the
“historic lechnology transitions that are transforming our nation’s voice communications services — from a network
based on time-division multiplexed {TDM) circuit-switched voice services running on copper loops to an all-Internet
Protocol ([1?) using copper. co-axial cable, wircless, and fiber as physical infrastructure.” The Commission observed
{continued...)
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record in this proceeding reveals a dispute regarding the appropriate interpretation of the so-called “VolP
symmetry” rule that the Commission adopted in the 2011 USF/ICC Transformation Order. Importantly,
the record suggests that the conflicting interpretations of the VolP symmetry rule are hindering [P-to-1P
interconnection negotiations.? To further the goals enacted by Congress and implemented by the
Commission of promoting and protecting competition and increased access for voice services, we clarify
that the VolP symmetry rule applies in a technology- and facilities~neutral manner.

2. Specifically, this declaratory ruling terminates a controversy surrounding the assessment
of end office switching charges under the VolP symmetry rule as applied to VolP-PSTN traffic.’
Traditionally, end office switching charges are assessed by the local exchange carrier (LEC) that serves a
particular customer. In its 2011 USF/ICC Transformation Order, the Commission addressed a situation
that is becoming increasingly more common as customers migrate from legacy voice to VolP services. In
many cases now, customers purchase their voice services from interconnected VolP providers, rather than
LECs. Those VolP providers, however, still in most cases rely upon LECs to deliver traffic to and from
the public switched telephone network {PSTN). The majority of VolP providers are “facilities-based,”
typically meaning that they provide the last-mile facility to the customer as well as the VoIP service (e.g.,
a cable provider that bundles VolP services with video and broadband). But in some cases, the VolP
provider does not also provide the last-mile facility. and situations involving these “over-the-top”
providers (e.g., Vonage) and the LECs they use to exchange traffic with the PSTN have generated
disagreenient about the intent of the Commission’s rule. In the USF/ICC Transformation Order, the
Commission stated that a LEC providing end otfice switching or its “functional equivalent” may assess
Reciprocal Compensation Access Charges (access charges) for such services pursuant to the VolP
symmetry rule.’

3. In this declaratory ruling, we remove a question surrounding the VolP symmetry rule’
and confirm that it is technology and facilities neutral. [t does not require, and has hever required, an

(Continued from previous page)
that modernized networks “dramaticaily reduce network costs, allowing providers te service customers with
increased efticiencies that can lead to improved and innovative product offerings and lower prices,” and can lead to
“further investments in innovation that both ¢nhance existing products and unleash new serviees, applications, and
devices,” /d. at 1435, para, 2).

* See, e.g.. Letler from Brita D. Strandberg, Counsel to Vonage Holdings Corp.. to Marlene H. Dortch, Secretary,
FCC, WC Duckel No. 10-90 ¢t al., at 1-2 {filed Feb. 12, 2014) (Vonage Feb. [2, 2014 £x Parte Letier); see afso
Letter {from Joseph C. Cavender. Vice President. Level 3. to Marlene H. Dortch. Secretary, FCC, GN Docket No.
13-5 a1 2 (filed May 16, 2014) (Level 3 May 16, 2014 Ex Parte Letter).

*See 47 CFR. § 1.2(2) (*The Commission may, in accordance with section 5(d) of the Administrative Procedure
Act, on motion or on its own motion issue a declaratory ruling terminating a controversy or removing uncertainty.”).
The VoIP symmetry rule was adopted in the USFACC Transformarion Order. Connect America Fund et al,, WC
Docket No. 10-98 et al., Report and Order and Further Notice of Propased Rulemaking, 26 FCC Red 17663, 18026-
28, paras. 970-71 (201 1) (USFACC Transformation Order or Transformation Order). pets. for review denied sub
nom. Inre FCC 1-161,753 F.3d 1015 (10th Cir. 2014). We use the following acronyms in a manner similar to
their use in the USFACC Transformation Order: *VolP™ stands for “Voice over Internet Protocol™ “PSTN™ stands
for “Public Switched Telephone Network™; “1P™ stands for "Internet Protocol™; and “TDM™ stands tor ~Time
Division Multiplexing,” The Commission delines VolP-PSTN traffic as “tralfic exchanged over PSTN facilities
that originates and/or terminates in [P format,” and the definition is broad enough to include both interconnected and
non-interconnected VolP traftic. See id. at 18005-06, paras. 940-41 & n. 1891 (explaining that VoIP-PSTN traftic in
the USF/ICC Transformation Order inctudes “interconnected VoIP,” and “PSTN™ refers to tralfic exchanged in
TDM format).

* USF/ICC Transformation Order, 26 FCC Red at 18026-28, paras. 970-71.

5 See, e.g.. Letler from Tamar Finn, Counsel to Bandwidth.com, to Marlene H. Dortch, Secretary. FCC, WC Docket
No. 10-90 et al,, at 2-3 {filed June 11, 2012) (Bandwidth June 11, 2012 £x Parte Letter): Letter from Jack Zinman,
General Attorney and Associate General Counsel, AT&T, to Marlence H. Dortch, Secretary, FCC, CC Docket No,
96-45 ¢t al.. at 1-2 (filed July 16, 2012) (AT&T July 16. 2012 Ex Parte Letter); Letter from Tamar Finn, Counsel to
{continued...)
2
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entity to use a specific technology or its own facilities in order for the service it provides to be considered
the functional equivalent of end office switching.® Indeed, the record reflects no disagreement that a
competitive LEC partnering with a facilities-based VolP provider provides the “functional equivalent” of
end office switching. As explained below, the same is true when the competitive LEC partners with an
over-the-top VolP provider to exchange traffic with interconnected carriers, and in both instances the
competitive LECs may assess end office switching charges for such services.

IL BACKGROUND
A. The USF/ACC Transformation Order

4. Prior to the USF/ICC Transformation Order, the Commission had declined to expressly
address the intercarrier compensation obligations associated with VolP traffic.® Some parties asserted
that traffic originating or terminating in IP was subject to the same compensation as traditional voice
traffic, while other carriers maintained that no compensation was due.” VolP-PSTN traffic had been a
particular source of intercarrier compensation disputes and litigation, with some states allowing providers
to assess different access charges in various circumstances, with widely varying results.' Evidence in the
record demonstrated asymmetric revenue flows for traffic exchanged between a traditional wireline LEC
and a LEC partnering with a VoIP provider.'' The Commission found that the existing intercarrier
compensation system was “fundamentally in tension with and a deterrent to the deployment of [P
networks,” and was “riddled with inefficiencies and opportunitics for wasteful arbitrage.”'* Finding that
“current uncertainty and associated disputes” were “likely deterring innovation and introduction of new
IP services to consumers,” the Commission determined it appropriate, for the first time, to address
intercarrier compensation for VolP-PSTN traffic."

{Continued from previous page)
Bandwidth.com, and John Nakahatu, Counsel to Level 3, to Marlene H. Dorteh, Seeretary, FCC, WC Docket Ne.
10-90 ct al,, at 5-10 (filed Sept. 10, 2012} (Level 3 and Bandwidth Sept. 10, 2012 £2x Parte Letier).

8 USF/ICC Transformation Order, 26 FCC Red at 18026, para. 970,

7 We interpret the filings that we address in this declaratory ruling 1o be premised on the fact that the LIC seeking (o
assess end oflice access charges also assigned the calling party telephone number as reflecled in the database ol the
Number Portability Administration Center (NPAC). See. e.g.. Bandwidth June 11, 2012 £x Parte Letter at 4 (noting
that the competitive LIC assigns the NPAC number). We do not address the interpretation or application of our
VolP symmetry rule in cases where the LEC sceking to charge end office access charges does not assign the calling
party telephone number. Compare Letter [rom Alan Buzacott, Exeeutive irector, Federal Regulatory, Verizon, to
Marlene H. Dorteh, Sceretary, FCC, WC Dockel No. 10-90 et al., at 2 (liled Jan. 13, 2015) (Verizon Jan, 13, 2013
Ex Parte Leller) (arguing that the VolP symmetry rule only applies if the competitive LEC is listed in the dalabase
of the NPAC as providing the calling party number), and Letter from Alan Buzacout, Executive Director, Federal
Regulatory. Verizon, 1o Marlene H. Dorlch, Sceretary, FCC, WC Docket No. 10-90 e al.. at 2 {filed Jan. 29, 2015)
{Verizon Jan. 29, 2015 Ex Parte Letter) {asking the Commission to apply its ruling only if the competitive LEC is
listed in the NPAC database as providing (he calling party number), with Letter from Henry T, Kelly, Counsel to
Peerless Network, Lo Ms. Marlene H. Dorteh, Sceretary, FCC, CC Docket No. 01-92 ¢t al.. at -9 (filed Dee, 10,
2014) (Peerless Dec. 10, 2014 Ex Parte Letter) (slating that the payment of originating end oitice switched access
charges is not limited to circumstances where the competitive LEC provides the ANI (automatic number identifier)).

¥ See Connect America Fund et al., WC Docket No. 10-90 et al.. Notice of Proposed Rulemaking and Further Notice
ol Proposcd Rulemaking, 26 FCC Rced 4554, 4746, para. 610 (2011) (USFACC Transformation NPRM),

°Id.

" USKAICC Transformation Order, 26 FCC Red at 18003-04, para. 937.

"' See id at 18005, para. 938; see also USF/ICC Transformation NPRM, 26 FCC Red at 4746, para. 610 & n.920.
12 USFACC Transformation Order, 26 FCC Red at 17669, para, 9.

1% e, at 18005, para. 939,
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5. Accordingly, the Commission adopted a prospective transitional intercarrier
compensation framework for VoIP-PSTN traffic." In particular, the Commission determined that it was
appropriate to adopt a “symmetric” framework.” The Commission explained that, under a symmetric
approach, “providers that benefit from lower VoIP-PSTN rates when their end-user customers’ traffic is
terminated to other providers’ end-user customers also are restricted to charging the lower VolP-PSTN
rates when other providers® traffic is terminated to their end-user customers.”'® [t reasoned that a
symmetrical approach best balanced its policy goals of encouraging migration to an all-IP network,
reducing intercarrier compensation disputes, providing greater certainty to the industry regarding
intercarrier compensation revenue streams, avoiding marketplace distortions and arbitrage that could arise
from an asymmetrical approach to compensation, and advancing competitive and technological
neutrality."”

6. To effectuate these goals. the Commission adopted rules that “permit a LEC to charge the
relevant intercarrier compensation for functions performed by it and/or by its retail VolP partner,
regardless of whether the functions performed or the technology used correspond precisely to those used
under a traditional TDM architecture.”'® This rule is commonly referred to as the “VolP symmetry rule.”
The rule ensures that VolP providers and their LEC partners will have “the same opportunity, during the
transition to bill-and-keep, to collect intercarrier compensation” for VoIP-PSTN traffic as providers that
use traditional telecommunications infrastructure.”” The Commission allowed, on a prospective basis,
competitive LECs to charge the same intercarrier compensation as incumbent LECs under comparable
circumstances for functions performed by them and/or their retail VolP partners.® This rule was a
departure from prior Commission policy that providers were allowed to charge for services that only they
themselves provided.”' The availability of these access charges is limited, however, as all terminating
switched end office access charges will have transitioned to a bill-and-keep regime by 2020.%

7. The VoIP symmetry rule, codified in section 51.913(b) of the Commission’s rules,
specifies:

Notwithstanding any other provision of the Commission’s rules, a local
exchange carrier shall be entitled to assess and collect the full Access

" See i at 18026-27, para. 970; see also 47 C.E.R. §§ 51.913. 61.20(1). Specifically, this framework established
default intercarrier compensation rates for toll VolP-PSTN traffic equal to interstate access rates and delaull
interearrier compensation rates for other VoIP-PSTN trallic at otherwise applicable reciprocal compensation rates.
See USFACC Transformation Order. 26 FCC Red at 18008, para. 944.

"5 USI/ICC Transformation Order, 26 FCC Red at 18026-28. paras. 970-71,

' 1d. a1 18007, para, 942.

"7 I, at 18009-13, paras. 946-53.

"® 1d. at 18026-27, para. 970.

' 1d al 18025, para. 968.

* Jd al 18026-27, para. 970.

2 Mistorically, the Commission's policy generally had been that carriers could assess charges only for services they
themselves provided. See dccess Charge Reform, CC Docket No. 96-262. Eighth Report and Order and Fiith Order
on Recensideration, 19 FCC Red 9108, 9118-19, para. 21 (2004) (Eighth Report and Order). 1n 2004, the
Commission extended this longstanding policy 10 competitive LECs. Thus, “the carriers necded both to provide the
relevant access service and ensure that their access tarilts accurately identified the services provided.™ i al 9117,
para. 18 (“access tarifls, like all other tarifls, must clearly identify cach of the services offered and the associated
rates, terms, and conditions™); see afso 47 C.F.R. § 61.2(a).

“2 See USF/ICC Transformation Order, 26 FCC Red at 17934-6, para. 801 & Figure 9. Under a bill-and-keep
regime, “carriers look 1irst to their subscribers to cover the custs of the network, then to explicil universal service
support where necessary.” [, al 17676, para. 34.
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Reciprocal Compensation charges prescribed by this subpart that are set
forth in a local exchange carrier’s interstate or intrastate tari{f for the
access services defined in § 51.903 regardless of whether the local
exchange carrier itself delivers such traffic to the called party’s premises
or delivers the call to the called party’s premises via contractual or other
arrangements with an affiliated or unaffiliated provider of interconnected
VolIP service, as defined in 47 U.S.C. 153(25), or a non-interconnected
VolP service, as defined in 47 U.S.C. 153(36), that does not itself seek to
collect Access Reciprocal Compensation charges prescribed by this
subpart for that traffic.”

8. Section 51.913(b) provides that a LEC is entitled to assess and collect access charges for
services “defined in § 51.903.”% Among the categories of services defined in 51.903 is End Office
Access Services, which are defined as “the switching of access traffic at the carrier’s end office switch

“and the delivery to or from of such traffic to the called party’s premises.”* Local switching is one of the
rate elements of End Office Access Charges,™ whereas there are separate common line charges that
recover, as a general matter, the costs associated with the physical loop and line port.”

9. Pursuant to our rules. one of the permissible definitions of “End Office Access Service”
s “any functional equivalent of the incumbent local exchange carrier access service.”* Rule 51,903 also
notes that “End Office Access Service rate elements”™ for a non-incumbent local exchange carrier may
include “any functionally equivalent access service.”® Thus, the definitions of both “end office access"”

P47 CER.§ 51.913(b).
*1d. §8 51.913(b). 51.903.
* 1. § 51.903(d)(1).

* 1d 88 51.903(d)(3), 69.106. The Commission has noted that “end office switching rates are among the highest
reeurring intercarrier compensation charges.” AT&T Corp. v. YMax Communications Corp., EB-10-MD-005, 26
FCC Red 5742, 5757, para, 40 (201 1) ( YAfax Complaint).

T See, e.g., 47 CF.R. §§ 54.901.69.152-54, 69.104. Specitically, the line port provides the connection between the
switch and the physical loop and is recovered through common line charges or universal service support. In 1997
and 2001, the Commission maved line port cost recovery from the local switching category (o the common line
calegorics. See Access Charge Reform et al., First Report and Order, CC Docket No. 91-213 et al.. 12 FCC Red
15982, 160335. para. 125 (1997} (rcassigning the line-side port costs [rom local swilching rate clement to the
common line rate elements for price cap regulated carricrs) (subsequent history omitted); Multi-Ass'n Grp. (MAG)
Plun for Regufation of fnterstare Services of Non-Price Cap Incumbent Local fxchange Carriers and faterexchange
Carriers, CC Docket No. 96-45 ¢t al., Second Report and Order and Further Notice of Proposed Rulemaking, 16
FCC Red 19613, 19735, para. 303 (2001) (reallocating line port costs from local switching 1o the common line
category for rate-of-return regulated carriers) (subsequent history omitted). Thus. costs associated with the line port
are currently recovered through such common line charges as the End User Common Line (EUCL) charge, the
Presubscribed Interexchange Carrier Charge (PICC). or the Carricr Common Line (CLL) charge. Exceptin the
limited circumstances where a PICC or CCL is being charged, there is no danger that competitive LECs would be
recovering these costs through benchmarked access charges.

B 47 CER. § 51903, Seeid § 51.903(d)(3) (|End Office Aceess Service means] “Any functional equivalent of the
incumbent local exchange carrier aceess service provided by a non-incumbent local exchange carrier. End Office
Access Service rate elements for an incumbent local exchange carrier include the local switching rate clements
specified in § 69.106 of this chapter. the carrier commeon line rate elements specitied in § 69,154 of this chapter, and
the intrastate rate clements for lunctionally equivalent aceess services. End Office Access Service rate elements for
an incumbent local exchange carrier also include any rate elemenis assessed on local switching aceess minutes.
including the information surcharge and residual rate elements. End office Access Service rate elements for a non-
incumbent local exchange carrier include any functionally equivatent access service.™).

It § 51.903.
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service and “end office access” rate elements explicitly encompass “‘functionally equivalent” services. In
the USF/ICC Transformation Order, the Commission also adopted measures to protect against double
billing, and it clarified that the VolP symmetry rule does not permit a LEC to charge for functions
performed neither by itself nor its retail service provider partner.®

10. In adopting this rule, the Commission developed an approach designed to prevent the
kinds of disputes arising from the “use of IP technology as well as the structure of the relationship
between retail VolP service providers and their wholesale carrier partners” that had arisen under the pre-
existing intercarrier compensation regimes.” Whereas earlier decisions focused on switching
functionality in the context of TDM networks,* the VolP symmetry rule took the next logical step by
allowing compensation for functionally equivalent services provided outside the TDM context. The
Commission recognized that its approach to intercarrier compensation needed to evolve along with
changing technologies and network functions.” Accordingly, the Commission determined that “VolP
calls will be on equal footing in their ability to obtain compensation for this traffic” during the multi-year
transition of intercarrier compensation rates.™

B. Switching Functionality Guidance

11. Somie parties have asserted that a competitive LEC partnering with an over-the-top VolP
provider cannot deliver the functional equivalent of end office switching,* and thus the competitive LEC
is not entitled to assess and collect access charges for end office (or local) switching under the VolP
symmetry rule.’ Parties rely on a number of Commission decisions, many of which were adopted prior
1o the USF/AICC Transformation Order, that address different aspects of switching and network
architecture to identify the key end office switching functions, and therefore what the functional
equivalent of end office switching may entail. We summarize these decisions below.

* 1d. § 51.913(b); USF/ICC Transformation Order. 26 FCC Red at 18027, para. 970.
N USFACC Transformation Order, 26 FCC Red at 18025, para. 968,

2 See infira Section 11.B.

2 See USF/ICC Transformation Order, 26 FCC Red at 17670, paras. 10-11.

* Id. at 17678, para. 40,

¥ 1n 2005, the Commission stated that it “found it useful to divide VoIP providers into two general types: (1)
facilitics~based Vol providers and (2) “over-the<top™ VolIP providers.” See Verizon Communications Inc. and MCI,
Inc. Application for Approval of Transfer of Conirol, WC Docket No. 05-75, Memorandum Opinion and Order, 20
FCC Red 18433, 18479, para, 87 (2005) { Verizon/MCT Order). Facilitics-based VolP providers. “including certain
cable VoIP providers,” are providers that “own and control the last mile facility™ and “may own or lease the
swilching and transmission petworks that are used to carry VolIP calls.™ /d. The other type of VoIP providers,
called “over-the-lop™ VoIP providers, include “providers that require the end user to obtain broadband transmission
Irom a third-party provider, and such VolP providers can vary in terms of the extent to which they rely on their own
Tacilities.™ Id. See also SBC Communications Inc. and AT&T Corp, Applications for Approval of Transfer of
Controf, WC Docket No. 05-65, Memorandum Opinion and Order, 20 FCC Red 18290, 18337-38. para. 86 (2003)
{(SBC/AT&T Order).

¥ See, e.g.. Letter from David L. Lawson, Counsel to AT&T, to Marlene H. Dorteh, FCC, CC Docket No. 96-45 ¢t
al,, at 1-13 (filed Jan. 17, 2013) {AT&T Jan. 17, 2013 Ex Parte Letter); Letter from Alan Buzacott, Executive
Dircctor, Federal Regulalory, Verizon, to Marlene H. Dorteh, Secretary, FCC, CC Docket No. 96-45 at 1-2 {filed
Feb. 28, 2013) (Verizon Feb. 28, 2013 Ex Parte Letter). Information filed in the record indicates that parties often
use the terms “end office switching™ and “local switching™ synonymously. See, e.g.. AT&T Jan. 17, 2013 Ex Parte
Letter at 6 (“A local, or end office, switch™); Level 3 and Bandwidth Sept. 10, 2012 fXx Parte iLetter at |; Bandwidth
June 11,2012 £x Parte Letterat .
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12. RAOQ Letter 21, RAQ Recon Order. Several carriers cite to RAQ Letter 21 as an order that
identifies the defining characteristics of switching functionality.” In 1992, the Common Carrier Bureau’s
Accounting and Auditing Division released RAQ Letter 21 to provide carriers with guidance about the
correct accounting classification of remote switching equipment.®® [n an effort to distinguish between
terminals that are part of the switching plant and terminals that are part of the loop plant, the Bureau
identified a number of basic switching functions.” [n response to petitions for reconsideration of the
Bureau’s letter, the Commission released the RAQ Recon Order.* In that order, the Commission found
that ““interconnection, i.e., the actual connection of lines and trunks, is the characteristic that distinguishes
switches from other centrai office equipment” in traditional circuit-switched networks."

13. YMax Complaint. Several parties cite as dispositive a 2011 Commission-level decision
concerning competitive LEC/over-the-top VoIP provider partnership functions. The ¥YMax Complaint
resolved a formal complaint between a competitive LEC named YMax and AT&T concerning disputed
switched access charges.” YMax partnered with magicJack, a company that provided a device that
plugged into a computer’s USB port and a telephone jack on the other end.*® Parties who wished to use
the YMax-magiclack service had to agree to a service agreement requirement to “separately procure high
speed Internet access service from a third-party ISP in order to use the magicJack device to place or
receive calls,”™"

4. In the complaint, AT&T, in its role as an interexchange carrier (1XC), alleged that YMax
violated the Act by assessing interstate switched access charges not authorized by its tariff.® The
Commission examined YMax’s tariff and noted that in its tariff definition, *end office switching™
included “end office switches™ where “station loops™ that connect to end user premises are “terminated,”
and appeared to be “based on traditional ILEC tariffs, describing traditional networks.”™ The
Commission held that, by construing these phrases together, “according to their common meaning in the
industry,” the phrases generaily “refer to a physical transmission facility that provides a point-to-point

3 See, e.g., Level 3 and Bandwidth Sept. 10, 2012 £x Parte Letter at 4-5; Letter from John T. Nakahata, Counscl 1o
Level 3 et al., to Marlene H, Dortch. Secretary, FCC, WC Docket No. 10-90 et al., a1 3-4 {filed Oct, 4, 2012) (Level
3 and Bandwidth Qct. 4, 2012 /x Parte Letter). But of. AT&T Jan. 17, 2013 Ex Parte Letter at 1] (agserting that (he
“Revised RAO 21 Letter dofes) not support the CLECs” claim™).

8 Classification of Remote Central Qffice Equipment, Letter, Responsible Accounting Officer, DA 92-1091, 7 FCC
Red 5205 (Comm. Carr. Bur. 1992) (R4 O Letter 21).

% Id. at 5205 n.1 (“The basic switching tunctions arc: 1) Attending - monitors lor olf-hook signals; 2) Control -
determines calt destination and assigns call to available line or trunk: 3) Busy testing - determines whether the called
line/trunk is busy; 4) Information receiving - receives control and busy test results; 5) Information transmitting -
transmits control and busy test results 1o tel] the alerting and interconnection functions whether to complete the call;
6) Inlerconnection - connects subscriber line to subscriber line or subscriber line to trunk; 7) Alerting - rings the
called subscriber's line or other signaling means il the call is destined lor another exchange: 8) Supervising monitors
for call termination so the line can be released.™.

W See Petitions for Reconsideration and Applications for Review of R4O 21, Order on Reconsideration, AAD 92-86,
12 FCC Red 10061 (1997} (RAQ Recon Order).

" See id. at 10066-67, para. 11.

2 YMax Complaint, 26 FCC Red 5742.

U /d. al 5744, para. 4.

" Id, at 5745, para. 5. ‘The Complaint notes that *Magiclack . . . relies on YMax to obtain telephone numbers and
interconnection to the public switched telephone network (“PSTN™ for magiclack purchasers,” Jd. at 5744, para. 4.

S 1d, at 5742, para. ).
¥ 1d, al 5755-56. para. 36 & n.108.
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connection between an individual home or business and a telephone company office.™ Because YMax
did not provide a “physical transmission facility that provides a point-to-point connection,” the
Commission determined that YMax was not providing “end office switching™ pursuant to its tariff.* The
Commission declined to address, however, whether interconnected VolP was “subject to intercarrier
compensation rules and, if so, the applicable rate for such traffic.™”

15. YMax Clarification Order. Several parties also rely on a 2012 Bureau-level decision that
addressed a dispute over the recently-adopted VoIP symmetry rule. YMax sought clarification that it was
entitled to charge the full benchmark level of access charges pursuant to the new VolP symmetry rule
“‘whenever it is providing telephone numbers and some portion of the interconnection with the PSTN,
and regardless of how or by whom the last-mile transmission is provided."™® The Wircline Competition
Bureau (Bureau) held that interpreting the rule in the manner proposed by YMax could enable double
billing.*! The possibility of double billing was an outcome that the Commission was careful to avoid in
the USF/ICC Transformation Order”™ Based on these potential outcomes, the Bureau disagreed with
YMax's proposed interpretation of the VolP symmetry rule.”

C. Nature of the Disputes

16. Numerous competitive LECs complain that two [XCs ~ AT&T and Verizon — are
withholding payment for certain access elements when they partner with over-the-top VolP providers.*

7 1d. at 5756-57, paras. 38-39.
" Id. al 5756-57, paras. 37-41.
 Id a1 5743 n.7.

 Connect America Fund et al., WC Docket No. 10-90 ¢t al., Order, 27 FCC Red 2142, 2144, para. 4 (Wircline
Comp. Bur. 2002) (Clarification Order) (quoting Letter from John B. Messenger, VP-Legul & Regulatory, YMax,
o Marlene H. Dortch, Secretary, FCC, WC Docket No, 10-90 et al. {liled Feb. 3, 2012) {YMax Petition for
Clarification)). .

' fd. at 2144, para, 4.

2 Id. (citing USF/ICC Transformation Order, 26 FCC Red at 18026-27, para. 970). YMax's interpretation could
lead to double billing because, under that interpretation, YMax could charge the tull benchmark access charge lor
providing “some portion™ of the interconnection with the PSTN. but other entities involved in the Jasi-mile
transmission would also be able to charge the {ull benchmark access charge,

% Id. at 2144, para. 4.

# See, e.g.. Bandwidth June 11, 2012 £x Parte Letter at 2-4; Level 3 and Bandwidth Sept. 10, 2012 £x Parte Letier
al 1-2, 14; Level 3 and Bandwidth Oct. 4, 2012 Ex Parte Letler at 1-2, 4-5. See also Letter from Jennifer P. Bagg,
Counsel to Broadvox, to Marlene I, Dortch, Secretary, FCC, WC Docket No. 10-90 et al., at 2 {liled Dec. 21, 2012)
(Broadvox Dec. 21, 2012 Ex Parte Letter); Letter irom James C. Falvey, Counsel o CoreTel Virginia, LLC, to
Marlene M. Dortch, Secretary, FCC. WC Docket No. 10-90 et al.. at 2 (filed July 1. 2013) (CorcTel July 1. 2013 £x
Parte Letter); Letter from Michel Singer Nelson, Vice President of Regulatory and Public Policy, O1
Communications, Inc., to Marlenc H. Dortch, Sceretary, FCC. WC Docket No. 10-90 ¢t al.. at 1-2 (filed Aug. 22,
20133 (01 Aug. 22, 2013 £x Parte Letter): Letter trom KC Halm., Counsel Lo TeleQuality Communications. to Ms.
Marlene H. Dortch, Sceretary, FCC, WC Docket No. 10-90 et al., at 1 (filed March 22, 2013} (Telequality March
22, 2013 Ex Parte Letter); Letter from Lisa R. Youngers, Vice President and Assistance General Counsel, Federal
AfTairs, XO Communications, 10 Marlene H. Dortch, Secretary, FCC, WC Docket No. 10-90 et al., at 1-2 {filed Dec,
23, 2013) (X0 Dec. 23, 2013 Ex Parte Letter). We find no evidence in the record that IXCs other than AT&T and
Verizon are disputing local switching charges assessed by competitive LECs partnering with over-the-top VolP
providers. See Letter [rom Tamar L. Finn, Counsel to Bandwidth.com, 1o Marlene H. Dortch, Sceretary. FCC, CC
Docket No, 01-92 eral., at 2 (filed Oct. 22. 2014) {Bandwidth Oct. 22, 2014 Ex Parse Leiter) (asserting that other
than AT&T, “[n]o other carrier disputed Bandwidth’s end olfice switching charges under the VoIP symmetry rule
until Verizon belatedly did so—nearly three years aiter the rule was adopted™); see alse Letter from Christopher J.
Wright. Counsel to Level 3 Communications, to Ms. Marlene H. Dortch, CC Docket No. 01-92 et al., at 4 n.16 (filed
Dec. [0, 2014) (Level 3 Dec. 10, 2014 £x Parte Letter).
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AT&T and Verizon's refusal to pay is based on an assertion that neither the competitive LECs, nor their
VolP provider partners, provide either end office switching or the “functional equivalent” of end office
switching, and thus neither party qualifies for access charges pursuant to the VolP symmetry rule.®
AT&T and Verizon claim that end office switching entails the “physical” work of connecting trunks to
loops.* They argue that this physical work occurs only when a competitive LEC partners with a
facilities-based VoIP provider because such a scenario provides the last-mile transmission into a home via
an actual physical facility,”

17. The competitive LECs, in contrast, assert that they or their VolP provider partner, when
working together, provide the functional equivalent of end office switching and are eligible under the
VolP symmetry rule to charge end office switching for traffic that terminates to the VoIP provider’s end
user.”® They argue that the position of AT&T and Verizon runs counter to the VoIP symmetry rule and
the policy goals articulated in the USF/ICC Transformation Order.”® Specifically, the competitive LECs
observe that, in the USF//CC Transformation Order, the Commission declined to adopt proposals that
would apply VolP-specific rates for only [P-originated or [P-terminated traffic, and that nothing in the
USF/ICC Transformation Order or corresponding rules suggests that differences should exist in treatiment
between facilities-based VolP providers and over-the-top VolP providers.”’

18. Level 3 urges this clarification of the VoIP symmetry rule pursuant to the Commission’s
authority under section 1.2 of its rules to issue a declaratory ruling interpreting rules, terminating
controversies, and ending uncertainty.®' Level 3 and Bandwidth also argue that such a declaratory ruling
must be given retroactive effect.”” AT&T and Verizon disagree and assert that the VolP symmetry rule is
clear that competitive LECs and their over-the-top VolP provider partners may not assess intercarrier
compensation charges for end office switching. and contend that if the Commission were to clarify rules
to the contrary, it may only do so prospectively.”

53 See Bandwidth Junc 11,2012 Ex Parte Letler at 2-3: Level 3 and Bandwidth Sept. 10, 2012 Ex Parte Letter at 1-
2, AT&T July 16,2012 £x Parte Letter at 1-2. [n 2013, Verizon met with Bureau stalf to express its opposition to
the competitive LECs” assertion that they are entitled to assess end office switching when they partner with over-
the-top VoIP provider partners. See, e.g., Verizon Feb. 28. 2013 Ex Parte Letter at 1-2; see afso Letter from Alan
Buzacott, Exceulive Director, Federal Regulatory, Verizon, to Marlene H. Dorteh, Secretary, FCC, WC Daocket No.
10-90 et al.. at 1-3 (filed May 6, 2013) (Verizon May 6, 2013 £x Parte Letier); Letter from Alan Buzacott.
Executive Director, Federal Regulatory, Verizon, o Marlene I, Dorteh, Sceretary, FCC, WC Docket No. 10-90 et
al.. at 1-3 {filed May 24, 2013} (Verizon May 24, 2013 Ex Parte Letter).

3 See, e.g. AT&T Jan. 17,2013 Ex Parte Letter at 5-6; Verizon Feb, 28, 2013 Fx Parte Letter at 1-2,
5T See, e.g, AT&T Jan. 17, 2013 £x Parte Letler al 5-6; Verizon Feb. 28, 2013 Ex Parte Letter at 1-2, 10,
% See, e.g.. Bandwidth June 11,2012 Ex Parte Letter at 2-3; Level 3 and Bandwidth Sept. 10 2012 £x Parte Letter

at 1-17; Bright House Feb. 1, 2013 Ex Parte Letter, Attach, 3-6; Inteliquent May 10, 2013 Ex Parte Letter, Attach,
3-4.

* See, e.g.. Level 3 and Bandwidth Sept. 10, 2012 £x Parte Letier al 5-6.

W See id.

8! See Letter from John T. Nakahata. Counsel to Level 3 Communications., and Tamar Finn, Counsel Lo

Bandwidth.com, to Marlene H. Dertch, Secretary, FCC, WC Docket No. 10-90 et al., at 5-6 (filed Aug. 6, 2013)
{Level 3 and Bandwidth Aug. 6, 2013 f2x Parte Letter) (eiting 47 CFR.§ 1.2).

821 ctter from John T. Nakahata, Counscl 10 Level 3 Communications, to Ms. Marlene H. Dortch, Sceretary, FCC,
WC Daocket No, [0-90 et al,, at 6 (filed Nov, 3, 2014) (Level 3 Nov, 3. 2014 Ex Parte Letter); Letter from Tamar E.
Finn, Counsel to Bandwidth.com, o Ms. Marleng I1. Dorteh, Seeretary, FCC. CC Docket No. 10-92 ¢t al.. at 2 (filed
Dec. 8, 2014 (Bandwidth Dec. 8, 2014 fx Parte Letter ). See also Peerless Dec. 10, 2014 £x Parte Letter at 15,

% See, e.g.. AT&T Ex Parte Letter of Jan.17, 2013 at 15-16; Letter from Alan Buzacott, Executive Dircetor, Federal
Regulatory Affairs, Verizon, to Marlene . Dortch, Sceretary, FCC, WC Docket No. 10-90 et al., at 6 (liled Nov, 5,
2014) (Verizon Nov. 5, 2014 Ex Parte Letter),
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118 DISCUSSION

19. For the reasons described below, we clarify that the Commission’s VolP symmetry rule
does not require a competitive LEC or its VoIP provider partner to provide the physical last-mile facility
to the VoIP provider’s end user customers in order to provide the functional equivalent of end office
switching, and thus for the competitive LEC to be eligible to assess access charges for this service.® It is
apparent that some carriers may have interpreted the VolP symmetry rule in a manner that is inconsistent
with the Commission’s intent in the USF/ICC Transformation Order. This misinterpretation is resulting
in significant access charge disputes regarding legacy technological distinctions that were the subject of
reform in the USF/ICC Transformation Order. As discussed below, such a result is contrary to both the
language of the VolP symmetry rule and the policies underlying its adoption. Moreover, the record
suggests that this misinterpretation of the VolP symmetry rule may be impacting negotiations concerning
IP interconnection.”® For these reasons, we find it necessary to address these issues and ensure that
carriers are implementing our rules consistent with the USF/ICC Transformation Order.

A, The VolP Symmetry Rule is Not Limited to Facilities-Based VolP Services

20. In the USF/ICC Transformation Order, the Commission carefully considered various
approaches to intercarrier compensation for VoIP-PSTN traffic.% Ultimately, it determined that a
symmetrical approach would be most consistent with the Commission’s policy goals.”” The VolP
symmetry rule was adopted to effectuate the Commission’s policy goals with an understanding that
“competitive LECs should be entitled to charge the same intercarrier compensation as incumbent LECs
do under comparable circumstances.”™ In particular, as noted above, the Commission stated that a
competitive LEC may charge the relevant intercarrier compensation “for functions performed by it and/or
its retail VoIP partner, regardless of whether the functions performed or the technology used correspond
precisely to those used under a traditional TDM architecture.™® Thus, in adopting the VoIP symmetry
rule, the Commission intended to provide similar, i.e., symmetric, intercarrier compensation rights for
competitive LECs partnering with VolP providers, and specifically where new and different technologies
are used. There is nothing in the USF/ICC Transformation Order to suggest that the VolP symmetry rule
intended to draw any distinction between competitive LECs partnering with facilities-based VoIP
providers and those partnering with over-the-top VolP providers. That is, there is no explicit distinction
made, nor is there analysis that implies such a distinction is appropriate. Rather, the discussion of the
VolP symmetry rule in the USF/ICC Transformation Order embraces the concept of compensation for
new and non-traditional functionality,™

21. The language of the VolP symmetry rule contemplates symmetrical conmpensation when
providing VolP services via new and different technologies. Section 51.913(b} provides that a LEC
“shall be entitled to assess and collect the full Access Reciprocal Compensation charges” for access

* Because such charges ultimately are governed by applicable tariffs, however, we cannot conclude that access
charges for end office switching are due in every circumstance. Assuming that the applicable tarilf language
contemiplates charging for functionally equivalent services. a competitive LEC partnering with an over-the-top Vell?
provider partner would presumably be entitled o colleet for such charges.

% See, e.g., Vonage Feb. 12, 2014 Ex Parre Lelter at 1-2; see also Level 3 May 16, 2014 Fx Pare Letter al 2,
% USF/iICC Transformation Order, 26 FCC Red at 18003-05. 18009-13, paras. 936-39, 946-33.

7 Jd. al 18007, para. 942.

“ 1d. at 18026-27. para. 970.

14,

0 See, e.g.. id. al 1813, 18025, 18026-27, paras. 953, 968, 970 (*we seek to ensure that our policies do not hinder the
ongoeing migration 1o all-1P networks:” “frecing up resources for investment and innovation:™ “regardless of whether
the functions performed or the technology used correspond precisely to those used under a traditional TDM
architecture™).

10
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services defined in § 51.903 whether the LEC carrier itself, or its affiliated or unaffiliated VolP partner
delivers the calls, as long as at least one member of the partnership provides the requisite functionality.”
The rule places no restrictions on the types of VoIP providers with which competitive LECs may form
partnerships.” Competitive LECs may partner with a variety of VolP partners and collect symmetrical
access charges for covered services as long as one of the partners jointly providing a call delivers the end
office switching functionality. The final sentence of this rule emphasizes the flexibility allowed for
functions provided by a LEC or its VolP partner as part of transmitting telecommunications between
designated points “using, in whole or in part, technology other than TDM™ as long as the technology is
used “in a manner that is comparable to a service offered by a local exchange carrier.”””™ These phrases
indicate an inherent flexibility in the rule and make clear that technology other than TDM can support
similar compensation, as long as it is used in a comparable manner. Thus a competitive LEC/over-the-top
VolP provider partnership may use TDM technology or some other type of technology. so long as either
the LEC or VolP provider provides the functionally equivalent services at issue. Any prior Commission
rules to the contrary were overridden by the VoIP symmetry rule.”

B. Application of the VoIP Symmetry Rule to Over-the-Top VolP Furthers
Commission and Congressional Policy to Embrace Modernized Networks and

Services

22, The clarification provided here supports the goals articulated in the USF/ICC
Transformation Order of encouraging the deployment of all-IP networks, protecting and promoting
competition in the voice marketplace, reducing intercarrier compensation disputes, and avoiding
marketplace distortions and arbitrage that could arise from an asymmetrical approach to compensation.™
The clarification also supports the goals of the 2014 Technology Transitions Order of *embracingling]
modernized communications networks™ that can “dramatically reduce network costs,” while ensuring that
the Commission’s core statutory values remain, including “ubiquitous and affordable access™ and
competition.” Allowing more than just facilities-based VolP providers to partner with competitive LECs
to provide and collect access charges for the functional equivalent of end office switching will benefit
consumers by broadening the number of innovative 1P-based service offerings.” Clarifying when
symmetry is required for compensation for VolP-PSTN traffic under our rules further encourages
migration to all-IP networks because such clarification eliminates asymmetry that some carriers may try
to import into their IP-to [P interconnection negotiations informed by a misinterpretation or
misapplication of that rule.”® Finally, we expect that clarifying the Commission’s intent concerning the

47 C.F.R. § 51.913(b).
id
B d

™ The first phrase of the rule is “notwithstanding any other provision of the Commission’s rules.” That phrase
makes clear that the VoIP symmetry rule takes priority over potentially conflicling rules.

" usiicc Transformation Order, 26 FCC Red at 1800913, paras. 946-53. In rejecting AT&T"s challenge Lo the
VolP symmetry rute, the 10th Circuit held that it was “reasonable” for the Commission to adopt the rule in an efTort
to advance “the goal of promoting 1P deployment.” fnre FCC 11-161,753 F.3d at 1148,

" 2014 Technology Transitions Order, 29 FCC Red at 1435, paras. 1-2.

T See, e.g.. USF/ICC Transformation Order, 26 FCC Red at 17671, para. 14 (“Those prior [reform| efforts helped
usher in significant reductions in long distance rates and the proliferation of innovative new offerings . . . with
substantial consumer benefits. We expect that today™s [CC actions will have similar pro-consumer, pro-innovation
results. . .. These benefits may tuke many forms, including . . . more innovative [P-based communications
offerings.™); fd at 17692, para. 78 (consumers “reap the benefits of the new technology and service oflerings.™).

™ See, e.g.. id. at 18009-13. paras. 946-53.
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proper application of the VoIP symmetry rule in the USF/ICC Transformation Order will reduce the
intercarrier compensation disputes that have arisen over various interpretations of this rule,”

23. We also find that equal application of the rule furthers the goal of the USFACC
Transformation Order to *reduce disputes and provide greater certainty to the industry regarding
intercarrier compensation revenue streams.”™ Disputes and litigation divert critical carrier resources from
the development of modern networks and services, thereby frustrating Commission and Congressional
goals.*" To implement the interpretation of the VolP symmetry rule advanced by AT&T and Verizon,
that is, Lo treat services differently based on the end-user’s choice of broadband providers, would require
AT&T and Verizon to distinguish between over-the-top VolP services and other VolP services.” Based
on experience to date, we find it likely that treating over-the-top VolIP differently from facilities-based
VolP would only lead to additional intercarrier compensation disputes. costly litigation, and less certainty
to the industry. Indeed. the record makes clear that the number of intercarrier compensation disputes
regarding the VolP symmetry rule arising from the very distinction that AT&T and Verizon support is
rising.” Moreover, endorsing disparalc treatment based on technological distinctions between facilities-
based and over-the-top providers directly contradicts the advancement of “competitive or technological
neutrality,” as well as the ongoing migration to broadband networks through, among other things,
competitive LEC-VolIP partnerships.*

24. We are not persuaded by AT&T’s assertion that requiring symmetrical compensation for
services provided jointly by a competitive LEC and its over-the-top VolP provider partner is bad public

™ See, e.g.. id. al 18003, 18009, paras. 935, 946,

¥ Jd at 18020-22, para. 963 (discussing various ways in which carriers could distinguish VoIP-PSTN traffic during
the transition, including the use of signaling, call detai] information, or default or proxy mechanisms to account for
such traflic).

8 See, e g., Letter {from Tamar E. Finn, Counsel to Bandwidth.com, 1o Marlene H. Dortch, Secretary, FCC, CC
Docket No. 01-92 et al,, at | (filed Deg. 5, 2014) (Bandwidth Dece, §, 2014 Ex Parre Letier); O Aug. 22, 2013 Ex
Parte Letter al 1-2. See afso Peerless Dec. 10, 2014 £x Parte Lelter at 7 (stating that a rejection of the [XCs®
“categorical exclusion to compensation for end office switched access services will [urther encourage investment in
IP infrastructure by giving the industry assurances that the functions and rate clements that they provide in 1P will be
compensaled™).

% USF/ICC Transformation Order, 26 FCC Red at 1802021, para. 963.

8 See. e, £ Peerless Dec. 10, 2014 Ex Parte Letter at 2 (asserting that since the adoptien of the VolP symmetry rule,
Verizon and AT&T began “to significantly increase the volume of disputes for Pecrless access charges for the end
office services provide|d] and its VoII? pariners™ and that they “not enly refuse w pay access charges on VolP OTT
traffic, but [have] invented new disputes for aceess charges they had previously paid, resulting in a claimed *claw
back’ of prior payments”™); Bandwidth Oct. 22, 2014 £x Parte Letier at 2 (asserting that Verizon has “bhelatedly”
disputed “all previously paid taritfed end office charges in their entirety, and refused o pay all such charges
prospectively,” and that “the sums al issue in the dispute are signiticant™): Bandwidth Dec. 5. 2014 Ex Parfe Letter
at 1 (asserting that ~|¢|very month of delay in addressing this issue costs Bandwidth time and money in disputed and
unpaid access bills, diverting resources from running and growing its business. unfocking IP innovation for weli-
established and emerging partners on the creative edge of [P user experiences™); XO Communications Dec. 23, 2013
Ex Parte Letier at 1-2 (stating that “AT&T"s interpretation ol access charges applicable to VoIP-PSTN trafiic wrns
the VolP symmetry rule on jis head, increasing carrier disputes where AT&T has withheld payment of end office
aceess charges that do not meet AT&Ts criteria™); O Aug. 22, 2013 Ex Parte Letier at 1-2 (stating that it “has been
attempting lo resolve interearrier compensation disputes without success ., . for years™ with AT&T and Verizon,
and that since Januacy 2, 2012, “this issue alone has tied up millions ol dellars . . . capital that O1 would like o
invest info its network and the company ™). See afso Bandwidth June 11, 2012 Ex Parte Letter at 2; Bright House
Feb. 1, 2013 Ex Parte Letter, Altach, 3; Broadvox Dec. 21, 2012 Ex Parte Letter at 2; Core'Tel July L. 2013 Ex Parte
Letter at 2: Inteliquent May 10, 2013 £x Parte Letter at 2: Level 3 and Bandwidih Sept. 10. 2012 [x Parte Letter at
1-2; Teleguality March 22, 2013 fx Parte Letter at 1.

¥ See USF/ICC Transformation Order, 26 FCC Red at 18010, 18013, paras. 948, 9353,
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policy because “low barriers to entry™ to over-the-top VolP service will create a “blueprint for economic
distortion” by allowing over-the-top VolP entities who only need a “negligible investment in a rack of
equipment” to form for the purpose of collecting access charges.** The Commission’s goal in the
USF/ICC Transformation Order was to facilitate the deployment of and transition to all-IP networks.*
To that end, the Commission is in the process of transitioning to a default bill-and-keep framework where
carriers look to their end users to cover the costs of the network.”” The VolP symmetry rule was adopted
to bring VolP-PSTN traffic within the framework adopted as part of its plan for addressing VoIP-PSTN
traffic. The Commission stated that its prospective intercarrier compensation framework “best balances
the relevant policy considerations,” and that it did not want its policies during this transition, including
symmetrical compensation for functionally equivalent services, to “hinder the engoing migration to all [P
networks.”™ Further, as discussed below, asymmetric compensation for over-the-top VolP services raises
policy concerns because such a framework may create marketplace distortions and perverse incentives for
LECs to perpetuate legacy TDM technology.”™ Thus, consistent with the Commission’s conclusions and
overall policy goals in the USEACEC Transformetion Order, we find the VolP symmetry rule as described
herein will protect and promote competition for voice services, and facilitate the transition to an all [P
network. [mportantiy, we retain jurisdiction to address any problems that may occur in the future under
this framework.” Finally, as discussed above, the availability of these access charges is limited, as
terminating switched end office access charges will have transitioned to bill-and-keep by 2020.*

25. Verizon expresses concern that the clarification adopted here would exacerbate both new
and existing arbitrage schemes, especially with regard to originating 8YY traffic, and urges us to limit any
clarification to terminating end office switching.” But Verizon presents no persuasive evidence to
support its claim that such *“‘schemes” are prevalent or will somehow proliterate under the clarification

8% Letter from Christi Shewman, General Attorney, AT&T Services, Inc., to Marlenc HL Dorteh, Secretary, FCC,
WC Docket No. 10-90 ct al., Attach. 2 at 2 {filed May 17, 2013) (AT&T May 17, 2013 kx Parte Letter) (“1f the
Commission endorses the CLIECS” position, it will have created a blueprint [or cconomic distortion . . . a thousand
YMax's will bloom.™). As an example of cconomic distortion, Verizon claims that allowing competitive LECs that
partner wilh over-the-top Vol providers Lo asses and collect end office switching will result in a “windfall, not
symmetry,” because neither provider has incurred “inlrastructure investment.” Verizon Nov. 5, 2014 Lx Parre
Letler at 3; see afso Letter from Alan Buzacott, Executive Dircctor, Federal Regulatory AfTairs, Verizon, to Marlene
[1. Dortch, Sceretary, FCC. WC Docket No. 10-90 et al., at 3 (filed Nov. 10. 2014) (Verizon Nov. 10, 2014 Ex Parte
Letter). The rationale underlying the VolP symmetry rule was to give providers using [P networks and lechnology
the same opportunity during the transilion to collect intercarrier compensation as those providers that had not yel
undertaken the transition. See USF/ICC Transformation Grder, 26 FCC Red at 18025, para. 968. We agree with
Level 3's assertion that the economic structure of ISP services is different than wraditional PSTN services, and that
the two should not be compared directly for investment recovery purposes. See Letter from Tamar Finn, Counsel to
Bandwidth.com, and John Nakahata, Counsel to Level 3, 1o Marlene H. Dortch, Secretary, FCC, WC Docket No.
10-90 ¢t al., a1 6-7 (filed April 15, 2013) (Level 3 and Bandwidth April 15, 2013 Ex Parte Letier).

% See, e.g., USFACC Transformation Order, 26 FCC Red at 18025-26, paras. 968-70.
¥ See id at 17676, para. 34.

88 See id. a1 18009, para, 946.

¥ See id at 18013, para. 953,

# See infra Section 11 (IP interconnection discussion). See afso Vonage Feb. 12, 2014 Ex Parte Letter at 1-2;
Level 3 May 16. 2014 £x Parte Letter at 2.

" See 47 U.S.C. § 403.

% See USI/ICC Transformation Order, 26 FCC Red at 179034-6, para. 801 & Figure 9,

" Verizon Nov. 5, 2014 Ex Parte Letter at 2; see also Verizon Jan. 13, 2015 Ex Parte Letter at 2-3, See afso Leuer
from James C. Falvey. Counsel to Broadvox, 1o Marlene [. Dortch, Secretary. FCC, CC Docket No. 01-92 et al, at
2 (filed Nov. 6. 2014) (dismissing Verizon's traffic pumping claims as “fearmongering™).
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advanced here. And if parties do attempt to engage in any such 8Y'Y originating arbitrage, the
Commission has rules in effect specifically designed to address access stimulation.> The access
stimulation rules as adopted in the USF/ICC Transformation Order apply to both originating and
terminating traffic. To the extent there is any evidence of such abuses, such evidence should be presented
to the Commission in the context of a complaint to determine whether there is a potential violation of our
access stimulation rules. [f Verizon believes that the current access stimulation rules are somehow
insufficient to address such conduct, Verizon should present information and analysis supporting its
contention to the Commissicn. Moreover, in the Further Notice portion of the USF/ICC Transformation
Order, the Commission sought additional comment on issues related te originating access reform,
including the appropriate treatment of 8Y'Y originated minutes and whether it should distinguish between
originating access reform for 8Y'Y traffic and originating access reform more generally.” The arbitrage
concerns raised by Verizon would arguably apply to all types of originating 8YY traffic and thus could be
considered as part of the record on originating access reform more generally.

C. Functional Equivalency

26. The definition of “end office access service” in section 51.903 of the Commission’s rules,
as referenced in the language of the Vol[P symmetry rule, allows for assessment of charges for services
that are a “functionally equivalent access service.”™ By its terms, this “functionally equivalent” language
applies to all VolIP traffic, but disputes have arisen regarding whether a competitive LEC and an over-the-
top VolP provider together provide the functional equivalent of end office switching. As discussed
above, the Commission reasoned that a new functional equivalence approach to VolP-PSTN traffic best
balanced its policy goals of promoting competition in the voice marketplace, encouraging migration to
all-IP networks, reducing intercarrier compensation disputes, providing greater certainty to the industry
regarding intercarrier compensation revenue streams, and avoiding marketplace distortions and arbitrage
that could arise from an asymmelrical approach to compensation.”” This new approach takes a more
holistic look at how calls are delivered to the end user, and represents a departure from prior Commission
policy in which providers were allowed to charge access for services that only they themselves
provided.*

27. Some parties to this dispute assert that the Commission should look to key physical
switching functions identified in the TDM network, and attempt to identify similar physical functions in
the IP network to determine whether the functional equivalent of end office switching oceurs for
competitive LECs partnering with over-the-top VolP providers.” We decline to adopt such a constricted,

* See 47 C.IR, § 61.26(g).

% See USF/ACC Transformation Order. 26 FCC Red at 18109-12. paras. 1296-1305,

% See supra Section (LA, See afso 47 C.I.R. § 51.903(d)(3) (“End Office Access Service rate elements for an
incumbent local exchange carrier also include any rate clements assessed on local swilching access minutes,
including the information surcharge and residual rate clements. End office Access Service rate elements lor a non-
incumbent focal exchange carrier include any functionally cquivalent access service.™).

97 - gl
7 See supra Section 111.B.

% See supra Section 11.A. Importantly, the Commission in the USF/ICC Transformation Order identified new
considerations for determining functional equivalency in this specific context when it stated that the functions or
technologies used under the VolP symmetry rule do not need 10 “correspond precisely to those used under a
traditional TDM architecwure.” USFACC Transformaiion Order, 26 FCC Red at 18026-7, para. 970. There is no
reason Lo assume that preexisting, technology-specitic, TDM-based puidance for determining lunctional equivalency
would apply to the newly-adopted VolP symmetry rule, particularly when the Commission emphasized in the
USFACC Transformation Order that the functions or technologies used to provide VolP are not constrained by
traditional TDM architecture.

* See, e.g., Level 3 and Bandwidth Sept. 10, 2012 Fx Parte Letter at 7-13. See also Letter (rom Christi Shewman,
General Auomney, AT&T, 1o Ms, Marlence H. Dorteh, Secretary, FCC, WC Docket No. 10-90 ¢t al., Attach. (liled
Mar, 14, 2013) (AT&T March 14, 2013 Ex Parte Letter); AT&T Jan. 17, 2013 Ex Parte Letter at 5-6.
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narrow interpretation of “functionally equivalent.” Direct comparisons between TDM network
architecture and [P network architecture cannot be made precisely because 1P-based networks do not
involve the same types of physical connections as those found in traditional TDM networks. The fact that
the two types of networks are different, however, does not mean that [P networks cannot deliver the
functions that are equivalent to end office switching on TDM networks.” Indeed, the Commission’s
decision to consider the functions performed by competitive LECs and their over-the-top VoIP partners to
be “functionally equivalent” to end office switching is consistent with longstanding Commission
precedent regarding the nature of switching, as opposed to transmission or loop functions.

28. In RAQ Letter 21, the Bureau identified a number of basic switching functions associated
with a TDM call.”® While not controlling in light of that decision’s TDM focus and the intervening
adoption of the USF/ICC Transformation Order. this enumeration of relevant functions is instructive.
Together, these are an aggregation of tunctions that, solely for purposes of this decision, we will identify
as call control, i.e., the functions necessary to ensure call set-up, conduct and take-down. Local switching
ensures a connection from the transport (across the network) to the termination point (phone device). In
the cage of a traditional TDM call, this is accomplished by a local switch connecting the trunk to the
termination line/end-point phone device,'™ In the case of a VoIP call, the call management system
connects the packet stream crossing the Internet (transport) to the termination point (phone device).'” In
both cases, the connection between the transport and termination point is accomplished via call control
functions. Thus, our application of the VolP symmetry rule draws upon these call control functions when
determining whether the functional equivalent of end oftice switching is provided, doing so in a manner
consistent with the Commission’s intent that its approach to intercarrier compensation evolve along with
technological and marketplace changes." The fact that an over-the-top VolP provider and its
competitive LEC partner perform functions different from those performed previously under a traditional
TDM architecture does not mean that that they are not providing the functional equivalent of end office
swilching pursuant to the VoIP symmetry rule. Accordingly, we find that, under the VolP symmetry rule,
the functional equivalent of end-office switching exists when the intelligence associated with call set-up,
supervision and management is provided.

" The Commission has addressed the congept of functional equivalency in a variety of legal contexts und has
concluded that functions do not need to be identical in urder to be equivalent. These cases support our niore holistic
approach o {unctional equivalency as described above. See supra Section 11L.C. See, e.g., Ad Hoc
Telecommunications Users Committee v. FCC, 680 F 2d 790, 797 (0.C. Cir. 1982) (*The focus of the |lfunctional
cquivalency ) test should be practical. oriented to customers: what function or need do customers perceive to be
salislied by the services under examination? 1 customers pereeive thal two services perform the same Tunction,
price will govern choice, Sensibly, the functional equivalency test should be allowed to yield a determination that
these services are ‘like,” whether or not they are “identical,” and we so hold. ™) (4d Hoc Telecommunications Users
Committee); Telecommunications Relay Services and the Americans with Disabilities ¢t of 1990, CC Docket No.
90-371, Filth Report and Order, 17 FCC Red 21233, 21246, para. 27 (2002) ("Scction 225 doces nol mandate
identical payment methods. only tunctionally equivalent services at equivalent rates.™ ). Application of Ameritech
Michigan Pursuant to Section 27 { of the Communications Act, as Amended, o Provide In-Region. InterLata
Services in Michigan, CC Docket No. 97-137, Memorandum Opinien and Order, 12 FCC Red 20543, 20618, para.
139 (1997} (“equivalent access. as required by the Act and our rules. must be construed broadly (o include
comparisons of analogous functicns between compeling carriers and the BOC, even if the actual mechanism used lo
perform the function is ditferent for competing carriers than for the BOC's retail operations.™); Policy and Rules
Concerning Rates for Dominant Carviers. CC Docket No. 93-197. Further Notice of Proposed Rulemaking. 10 FCC
Red 7854, 7862, para. 38 n.106 ( 1995) {(**Services need not be “identical’® to be functionally cguivalent.™).

19 See supra Section 11.B.

92 See generally AT&T Jan. 17,2013 Ex Parte Letier.,

" See Level 3 and Bandwidth April 15, 2013 Ex Parte Letter al 1-6.

' See Level 3 and Bandwidth April 15,2013 £x Parte Letter at 1-2, 5.
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29. The record indicates that competitive LECs and their over-the-top VolP partners
undoubtedly provide the call intelligence associated with call set-up, supervision and managemen
Numerous filings detail the call control functions provided when delivering calls, including over-the-top
VolP calls.'” Accordingly, we find that, under the VoIP symmetry rule, the call control functions
provided jointly by a competitive LEC and its over-the-top VoIP partner are the functional equivalent of
end-office switching.

30. AT&T contends that the defining function of end office switching is the actual
connection of subscriber lines and trunks and that because that function is absent when competitive LECs
and their over-the-top VolP partners provide call control. they cannot be providing the equivalent of end
office switching. """ AT&T’s argument, however, is inconsistent with the VolP symmetry rule as adopted
in the USF/ICC Transformation Order because it relies entirely on the technology used and ignores the
functions provided. In a circuit-switched network the connection of trunks to lines is ¢ritical to call
control because of the network architecture, which requires physical connections to be made between
pieces of physical equipment. The Commission recognized this fact in the RAO Recon Order, when it
found this connection fundamental to end office switching.'™ That is, absent the connection of trunks to
lines on a circuit-switched network, there is no open line over which all the elements of call control can
be exercised and a call can take ptace. In an LP world. the customer is separately paying for its broadband
connection, which interconnects that customer to the Internet. This broadband service, whether purchased
from an affiliate of the VolIP provider or a third party provider, is the facility over which the call
transmission will take place. [n order for an IP-based call to take place, broadband service must be
operational. [P-based call control, the equivalent of end office switching, therefore does not require a
physical connection of trunks to lines in order to provide the functional equivalent of end-office
switching. '

31. AT&T and Verizon implicitly concede that competitive LECs partnering with facilities-
based VolP partners do provide the functional equivalent of end office switching.'"® The only significant

105
t.

1% See Letter from John T. Nakahata. Counsel to Level 3 Communications, and Tamar Finn, Counsel 1o
Bandwidth.com, Inc. to Marlene H. Dortch, FCC, CC Docket No. 96-45 et al., at 7 (Aug. 8, 2013) (Level 3 and
Bandwidth Aug. 8, 2013 Ex Parte Leter) {explaining that the functions performed by the switching cquipment are
the same for over-the-top VolP calls as for all other calls), Specilically, the competitive LEC and VolP partner
determine call destination and dircetly code the call for reccipt and decoding by the called party. fd. at 8. See also
Level 3 and Bandwidth April 15, 2013 £x Parte Letter at 1-2, 5,

108 See e.g.. Bandwidth June 11, 2012 Ex Parse Letier at 2-4: Level 3 and Bandwidth Sept. 10, 2012 Ex Parte Letter

at 2-4, 9-12; Level 3 and Bandwidth Aug. 8. 2013 £x Parse Letter at 7-8; Level 3 and Bandwidth April 15,2013 Ex

Puarte Letter at 1-2,

97 See Letter from Christi Shewman, General Attorney, AT&T, to Marlene H. Dortch, Secretary, FCC, WC Docket

No. 10-90 ¢l al,, at 2 (filed Feb, 21, 2014} (AT&T Feb, 21, 2014 Ex Parte Letter) (citing RAQ Recon Qrder, 12 FCC
Red at 10062-63, para. 11).

"8 RAQ Recon Order, 12 FCC Red al 10062-63, para. 11,

' Because we find that no physical connection is necessary. we likewise reject claims by Verizon that the media
translation lunction in a VolP vriginated or lerminated call fails 10 provide the connection necessary 1o justily the
impusition of end olfice switching charges. See Letter from Alan Buzacott, Exceutive Director, Federal Regulalory
Aflairs, Verizon, to Marlene H. Donich, Seeretary, FCC, WC Docket No. 10-90 et al.. at 4 (filed Oct. 27, 2014)
(Verizon Oct. 27, 2014 Ex Parte Lelter).

1% Sep, e.g.. Verizon Feb, 28, 2013 Ex Parte Letter at 2 (“|Unlike facilitics-based VolP providers who typically
provide this functionality, Level 3 and other competitive LIECs that partner with over-the-top Vol providers do not
do this.™); AT&T May 17,2013 Ex Parte Letter at | ("] W [here a competitive LEC has lawfully tariffed charges for
aceess funclions provided by it or its retail VoIP partner, AT&T pays those charges without dispute. Here, however,
the competitive LECs have billed AT&T substantial charges for end oftice switch services that neither they nor their
over-the-top VolP partners provide . . . ."). See afso AT&T Jan. 17, 2013 Ex Farte Letter al 5-6, 16 (¢laiming that
end office switching entails the “physical” work of connecting trunks to loops, and that this physical work occurs

‘ {continued. ..}
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difference in provisioning between facilities-based VolIP services and over-the-top VolP services is
whether the VolP provider happens to own or control the transmission path over which the call is finally
transmitted to the end user. Thus, a key distinction between facilities-based VoIP and over-the-top VolP
lies not in the switching or call control functionality, but rather in the ownership or leasing of the means
of transmission to the customer premises.'!! This difference relates to transmission, which is distinct from
end office switching,''” and thus is not material to our determination that both facilities-based and over-
the-top VolP partnerships provide the functional equivalent of end office switching.'"’ From the
consumer’s point of view, the issue of who owns the Jast-mile facility does not affect the perceived
functionality."" Indeed, competitive LECs have explained that they “use the same switching plant to
perform the same functions regardless of whether the call is sent to the called party over a TDM loop, a
cable system owned by a loop-facilities-based VolP partner, or an [over-the-top] VolIP partner.”” If no
difference exists in the switching functionality, then there is no reason under our rule why end office
switching compensation can be provided in one case and denied in the other. As discussed above, the
language of the VolP symmetry rule contemplates compensation for new and different technology.'™ We
therefore conclude that, under section 51.903 of our rules, a competitive LEC in conjunction with its
over-the-top VolP provider partner provides the functional equivalent of end office switching.

D. Precedent Revisited

32. AT&T and Verizon contend that we need not address this controversy because the
Commission considered and rejected the competitive LECs’ arguments in prior orders.''” We disagree.

{Continued from previous page)
only when a competitive LIEC partners with a facilitics-based VolP provider because such a scenario provides the
last-mile transmission into a home via an actual physical facility). No party disagrees with the conceept that a
competitive LEC/acilities-based VolP provider partnership provides the functional cquivalent of end ellice
switching.

" See, e.g., AT&T Jan. 17, 2013 Ex Parte Letter at 5-6. See also supra n.35 (Commission has found it useful to
divide VoiP providers into two categories of providers, facilities-based and over-the-top, based on several factors,
including whether the providers own or lease the last mile facility).

'"?The Commission’s access charge rules recognize this dilference: local switching and “carrier common line,” or
transmission and related services. are diflerent rate clements. See 47 C.F.R. §§ 69.106, 69.154. Similarly,
assertions that competitive LIECs do not bear the cost ol long transpart between the switch and the end user's
premises are not relevant to our determination of whether an over-the-top VoIP provider and its competitive LEC
provider partnet provide the functional equivalent of end office switching. See. e.g., AT&T Jan. 17,2013 fx Parte
Letter at 3-5.

" We also reject any suggestion that the “packet switching” referenced by AT&T is providing some type of control
or intelligence lunction. See AT&T Feb. 21 Kx Parte Letier at 2 n.d, The packet switching deseribed there can most
accurately be deseribed as IP network routing, As described in the article cited by AT&T, *“ packet switching,’
divides the input flow of information into small segments, or packets, of data which move through the network in a
manncr similar to the handling of mail but al immensely higher speeds.™ Lawrence G, Roberts, The Evolution of
Packet Switching (Nov. 1978), available ar hitp:/iwww.packet.ce/[iles/ev-packet-sw.html (last visited Nov. 4, 2014).
Thus, there is a distinction between packelized transmission or “packet switching™ as referenced by AT&T and the
call control functions discussed herein.

W of dd Hoce Telecommunications Users Committee, 680 F.2d a1 797 (“The focus ol the |functional equivalency|
test should be practical, oriented to customers: what lunction or need do customers perceive to be satisticd by the
services under examination?”).

"5 1.evel 3 and Bandwidth Aug. 8. 2013 Ex Parre Leller at 7.

116 ~ .
See supra Section LA,

" See, eg., AT&T Jan. 17,2013 Ex Parte Letter at 8-9; Verizon May 6, 2013 Ex Parte Letter at | (“over-the-top
VolP providers do not provide end-oftice switching. That is why the Commission has ruled thal competitive LECs
cannot assess local end-oflice switching charges when they route over-the-top VolIP traffic over the public
Internet.”) (citing YAfax Complaint, 26 FCC Red at 5742, paras. 36-45).
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Below we discuss how the cases cited by these carriers are distinguishable from the facts before us or
have been superseded by the changes adopted in the USF/ICC Transformation Order.'""*

33. YMax Complaine. Verizon argues that, in the YMax Complaint, “the Commission had . . .
made clear that an over-the-top provider does not provide end office switching.”™"” AT&T asserts that the
Commission “recently and emphatically confirmed” in the YMax Complaint that “the Internet is not
equivalent to a subscriber line, and the *exchange of packets over the Internet” does not entitle a carrier
[to] assess end office switching charges.™* AT&T argues that this decision is “squarely on point” and
refutes the competitive LECs’ assertion that they may charge for end office switched access.' AT&T
further alleges that competitive LECs partnering with over-the-top VolP providers perform “the very
same function that YMax was performing; they make the same arguments that YMax made; and the
Commission’s holdings that the central functionality of end office switching is connecting trunks to loops
and that the exchange of packets over the Internet is not the connection of trunks to loops is as applicable
to them as it was to YMax.™* AT&T asserts that what the competitive LEC/over-the-top VolP
partnerships provide “more closely resembles tandem switching™ than end office switching and states that
it has been paying the competitive LECs for this traffic “at the tandem switching rate,”™

34, AT&T and Vetizon read the YMax Complaint decision too broadly. In that order, the
Commission carefully restricted its findings to “the particular language in YMax's tariff and the specific
configuration of YMax’s network architecture.”'®* YMax’s tariff contained definitions and descriptions
based on TDM-based functions and networks.'® At the time the YMax Complaint was adopted, YMax
(1) was not providing exchange access service using the technology described in its tariff, and (2) was
prohibited from tariffing or otherwise recovering access charges for the services that it was providing in
partnership with another company unless it provided the relevant functions itself. In contrast, the VolP
symmetry rule specifically provides that a competitive LEC may now (1) tariff and recover access
charges for services that it provides in partnership with VolP providers, and (2) charge the relevant
intercarrier compensation regardless of whether the functions performed or the technology used
correspond precisely to those used under a traditional TDM architecture '** The Commission also

"% One of the decisions cited by AT&T is a proposed order issucd by an administrative law judge ol the Maryland
Public Service Commission, See Letter Itom David L. Lawson, Counscel o AT&T, to Ms. Marlene H. Dorteh,
Secretary, FCC, WC Docket No. 10-90 et al., at 9 (AT&'T Dece. 17, 2014 £x Parte Letter) (discussing Proposed
Order of Public Wiility Law Judge, In re Dispute between AT& T Conne 'ns of Maryland, LLC, TCG Maryland and
YMax Comme 'ns Corp., Case No. 9295, at H (Oct. 26, 2012)). This proposed order is not 2 Commission precedent
and does not represent the views of the Commission, and we therefore do not address it here. We note that this
proposed order was ullimately set aside as moot by the Maryland Public Service Commission and therefore has no
legal relevance even under Maryvland law. See Dispute between AT&T Commc 'us of Marvland, LLC, TCG
Maryland and Y Max Comme’ns Corp., Slip Op., Case No. 9293, Order No. 85321, 2013 WL 265254 (Md. Pub.
Serv. Comm. Jan. 18, 2013).

1% verizon Feb. 28, 2013 fix Parfe Letter at 1-2.

20 AT&Y Jan. 17, 2013 Ex Parte Letter at 2, citing YMax Complaing, 26 FCC Red at 5759, para, 44.
RUAT&T Mar. 14, 2013 fx Parte Letter at 3, citing YMax Complaint, 26 FCC Red at 5759, para. 44.
22 1d. a1 3, citing YMax Complaint, 26 FCC Red at 5759, para. 44.

12 AT&T May 17, 2013 £x Parte Letter at 1. See also AT&T Feb. 21, 2014 £Ex Parte Letler at 1-2.

¥ ¥adax Complaint, 26 FCC Red al 743 n.7 (“Morcover, we emphasize that this Order addresses only the
particular language in YMax's Tarift and the specific contiguration ul’ YMax's network architecture. as described in
the record.™).

125 1l al 5756 n.108.

126 Spp USFACC Transformation Order, 26 FCC Red at 18026-27, para. 970. Additionally, the Commission’s

reference to prior orders, such as the YMax Complaint, in the VoIP symmetry section of the USF/ICC

Transformarion Order was part of a discussion of measures 1aken to prevent double billing under the new rule and in
{continued. ..)
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declined to make any conclusions about the functions that YMax provided at that time and whether such
functions were the basis for a tariffed service, stating that “we express no view about whether or to what
extent YMax's functions, if accurately described in a tariff, would provide a lawful basis for any
charges.”*" Additionally, in the YMax Complaint the Commission looked to a number of “well
established meanings within the telecommunications industry™ for several terms because YMax's tariff
did not contain definitions for those terms.'* The Commission thus was not laoking to thase meanings
for purposes of interpreting or applying the intercarrier compensation rules in place at that time, but for
purposes of the tariff analysis. Noting that “it is well established” that “any ambiguity in a tariff is
construed against the party who filed the tariff, in this case YMax,”'? the Commission ultimately
determined that it was “bound to resotve the [tariff term} ambiguities against YMax as the drafting
party.”"*" Consequently, insofar as industry-understood meanings of terms used in the tariff cut against
YMax's proposed interpretation, that would be key to the tariff analysis.

35. Due to the narrow focus and holding of the YMax Complaini, we find that its narrow
findings do not apply to the dispute before us. Even assuming arguendo that the YMax Complaint could
be read more broadly, the VolP symmetry rule adopted in the USF/ICC Transformation Order supersedes
any potential limitation suggested by that decision with respect to traffic encompassed by that rule."*' The
USF/ICC Transformation Order changed the law with respect to the propriety of assessing access
charges, and, as explained above, prospectively allowed competitive LECs to collect access charges for
services that are functionally equivalent to TDM network functions and for functions performed in
conjunction with their VolP provider partners. While the Commission rule still exists that carriers must
accurately describe services offered in their tariffs,'** carriers are now allowed to charge for services that
either they or their retail VoIP partners provide, as long as one of them provides the service and no double
billing occurs.'®

{Centinued [rom previous page)
no way suggested that the Commission was endorsing the reasoning underlying those prior decisions with respect 10
the new consideralions adopted in the USF/CC Transformation Order: that the functions or technologics used
under the VolP symmeltry rule do not need 1o “correspond precisely to those used under a traditional TDM
architecture.™ See id. at 18026-27, para. Y70 & n.2028 {citing YMeax Compiaint, 26 FCC Red at 5757, 5758-39,
paras, 41, 44 & n.120).

"7 YMax Complaing, 26 FCC Red al 5749 n.55.

128 See id, at §755-56, paras. 36-39.

12 See id at 5755, para. 33.

1%0 See id al 5758. para. 45.

"' As discussed above, and contrary to the repeated objections of AT&1 and Verizon, in the YMax Complaint, the
Commission was careful to restrict its holdings to the facts of that case (“Morcover, we emphasize that this Order
addresses only the particular language in YMax's TariiT and the specific configuration of YMax's network
architecture, as described in the record.™) YMax Complaint, 26 FCC Red at 5743 n.7. Contra Letter (rom Christi
Shewman, General Attorney, AT&T, to Ms. Marlene H. Dorich, WC Daocket No, 10-80 et al., at 3-4 {filed Nov. 6,
2014} (AT&T Nov. 6, 2014 Ex Parte Leter) ("The mere [act that the case invalved YMax’s warifl provisions does
not mean that the legal principles stated in that decision had application only 0 YMax. To the contrary, the
Commission considered Y Max®s tarifi’ with reference to Commission rules and policy.™): Letter from Christs
Shewman, Generad Attorney, AT&T, to Ms, Marlene H. Dortch, Secretary, FCC. WC Docket No. 10-90 et al.. at 2-3
{filed Nov. 19, 2014) (AT&T Nov. 19, 2014 Ex Parte Letter); Verizon Nov. 10, 2014 Ex Parte Lelter at 5-6
(“nothing in that | ¥dfex Complaint| changed the Commission's longstanding view of the functions that constitute
end office switching™).

4T CER. § 61.2(2).
Y See USF/ICC Transformation Order. 26 FCC Red at 18026-7. paras. 970-71,
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36. Clarification Order. We also disagree with those commenters who assert that the
Commission previously considered and rejected these arguments in the Clarification Order.™ As noted
above, in 2012, YMax sought clarification that it was entitled to charge the full benchmark level of access
charges pursuant to the new VolP symmetry rule adopted in the USF/ICC Transformation Order
“whenever it is providing telephone numbers and some portion of the interconnection with the PSTN, and
regardless of how or by whom the last-mile transmission is provided.”"" The Bureau held that YMax’s
proposed interpretation of the VolP symmetry rule “could enable double billing” as well as enable
providers to charge “for functions not actually provided™ due to the possibility of numerous carriers
performing and charging for overlapping parts of end office switched access."™ Because the Commission
had been careful in the USF/ICC Transformation Order to avoid both double billing and charging for
functions not performed, the Bureau denied YMax’s requested interpretation.'”

37 [n the Clarification Order, the Bureau addressed the very narrow question of whether the
provision of “telephone numbers and some portion of the interconnection with the PSTN” entitles a
competitive LEC to charge the full symmetrical access charges.'™ In the dispute underlying this
declaratory ruling, however, the competitive LECs do not claim to provide merely telephone numbers and
“sonie portion of interconnection” with the PSTN. Rather, they claim that they are providing the
functional equivalent of all of the end office switching functions, not just “some portion™ of it."*’
Moreover, we find thete is no indication in the record that double billing would occur if we issue this
declaratory ruling.

38, RAO Letter 21/RAO Recon Order. Interested parties also cite the RAQ Letter 21 and
RAO Recon Order to support their claims about end office switching functionality.' We recognize that
elements of these decisions emphasize, among other things, the function of connecting lines and trunks in
end-office switching. However, arguments based on these decisions are necessarily tied to TDM-based
technologies.'"" Even under the preexisting access charge regime, the Commission declined to address

1 See, e.g.. AT&T Jan. 17, 2012 Ex Parte Lelter at 9.

% Clarification Order, 27 FCC Red at 2144, para. 4.

Yo 1d,

7 td, (citing USFACC Transformuation Order, 26 FCC Red at 18026-7, para. 970). YMaxs interpretation could
have led to double billing beeause, under its reading of the rule, YMax could charge the full benchmark access
charge for providing “some portion™ of the interconnection with the PSTN, but other entities involved in the last-
mile transmission would also be able to charge the full benchmark access charge.

Y8 1d In the Clarification Order, the Bureau responded to the specific request therein: “YMax asks the
Commission to confirm that under its new Vol P-PSTN *symmetry” rule. a LEC is performing the functional
equivalent of ILEC aceess service, and therefore entitied to charge the full ‘benchmark” rate level, whenever it is
providing telephone numbers and some portion ol the interconnection within the PSTN, and regardless of how or by
whom the last-mile transmission is provided.” Y Max Petition for Clarification at 1. W reject partics™ attempts to
infer findings outside of what was found in the Clarification Order. See AT&T Nov. 19 Ex Parte Letwer at 3 {il'the
“Burcau intended CLECs 1o be able to assess local switching in these circumstances: it is inconceivable that it would
have responded 10 YMax’s request [or clarification in the way that it did.”); see also AT&T Nov., 6 Ex Parte Letter
at 4; Verizon Nov, 10, 2014 £x Parte Letter at 6-7; AT&T Nov. 19, 2014 Ex Parte Letter at 3. However these
commenters or others might interpret YMax's request, the hotdings in the Clarification Order were limited solely to
the request as understood and characterized by the Bureau,

¥ See, e.g.. Level 3/Bandwidth June 4, 2012 Ex Parte Letter at 1-2,

' Sou, g AT&T Jan, 17,2013 Ex Parte Letler at 6-15; Level 3 and Bandwidth Sept. 10, 2012 Ex Parte Letter at
7-13.

" See generally RAO Letter 21; RAO Recon Order.
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whether or how that precedent applied in the context of IP networks."* In any case, the issue here is
whether, under the holistic approach to interpreting the VoIP symmetry rule subsequently adopted in the
USF/ICC Transformation Order described above, which is consistent with key elements of RAO Letter 21
and the RAO Recon Order, an over-the-top VolP provider provides the functional equivalent of end office
switching." We conclude that it does, and we find that the RAO precedents, although relevant, are not
controlling to our findings here.

39. CoreTel Virginia v, Verizon Virginia. The Fourth Circuit recently issued an opinion that
addressed a tariff billing dispute involving a competitive LEC’s use of gver-the-top VolP to terminate
traffic.'"™ Verizon alleged that CoreTel. a competitive LEC, improperly billed for “end office switched
access” because the service that CoreTel provided did not match the service described in CoreTel's
tariff."* The court agreed, noting that CoreTel’s state and federal tariffs provided that end office
switching would include “terminations in the end office of end user lines.”"*® The court observed that the
Commission had interpreted this very phrase in the YMax Compiaint and had held that it carried *a
specific and established meaning: *a physical transmission facility that provides a point-to-point
connection between a customer premises and a telephone company office.”"” The court held that
because CoreTel converts calls into an [P stream and delivers them over the Internet, it does not provide
“the physical infrastructure over which calls are delivered from CoreTel’s premises to its customers.™**
The court also noted that, although the general definition of switched access service in CoreTel’s tariff
made reference to 1P technology, the tariff’s specific definition of end office switched access did not, and
that, because “the specific governs the general,” the specific definition of'end oftice switched access
governed the dispute between CoreTel and Verizon.™

40. We find that this case does not impact the clarification provided here. Similar to the
Commission’s decision in the YMax Complaint, the CoreTel decision rests primarily on tariff language
describing traditional TDM network architecture and functionality.'® Many competitive LECs have
incorporated tariff language that describes functionally equivalent services under the VolP symmetry rule,
either by explicitly reciting the VolP symmetry rule, or by referring to the “functional equivalem” of
TDM-based end office switching."”' Because tari{f language may now include compensation for

12 see, e.g.. Ydax Complaint, 26 FCC Red at 5743 n.7 (declining wo address whether interconnected VolP was
“subject to intercarrier compensation rules and, if so, the applicable rate for such tralfic™); id. at 5749 n.55 (“we
express no view about whether or to what extent YMax’s [unctions, il accurately described in a tariff, would provide
a lawlul basis lor any charges™); USF/AICC Transformation NPRAM. 26 FCC Red at 4745-46, para. 610 (stating that
“the Commission has declined 1o explicitly address the intercarrier compensation obligations associated with VolP
traffic™ and citing precedent).

¥ See supra Section 1LA.

" CoreTel Virginia v, Verizon Virginia, LLC. 752 F.3d 364 (4th Cir. 2014) (CoreTef).
Y5 g a1 374,

146 Id

"7 td. at 374, citing YMax Complaint, 26 FCC Red at 5742, para. 40,

"8 1 at 374.

14% Id

130 See, e.g.. id at 374-75.

151 See, e.g.. Level 3 Tariff, Tarifl ¥.C.C. No. 4. Revised Page 6.1, Replaces Original Page 6.1 (effective Dec. 29,
2011y (“End Office Access Service™ includes: “(3) Any functional equivalent of the incumbent local exchange
carrier aceess service provided by Company including local switching, the carrier common line rate elements, and
intrastate aceess services. End Otfice Access service rate elements for Company includes [sic] any functionally
equivalent access service.™); Broadband.com Taritl, FCC Tariff No. 1. Sccond Revised Page 36, Cancels First
Revised Page 36 (elfective Dee. 30, 201 1) (“the Company will assess and cellect switched access rate clements
{continued...}
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functional equivalent services provided by a competitive LEC or its VolP provider partner under the VoiP
symmetry rule, the CoreTel case does not necessarily preclude the application of end office swilching
charges in every case,

E. Retroactive Effect of the Declaratory Ruling

41, “‘Retroactivity is the norm in agency adjudications,”” and our declaratory ruling
regarding the interpretation of the VoIP symmetry rule in the context at issue here thus appropriately
applies retroactively.' We reject AT&T and Verizon’s argument that a “manifest injustice” would occur
if the clarification adopted here was applied retroactively.'™ Manifest injustice results from reliance that
is “reasonably based on settled law contrary to the rule established in the adjudication.™** We find
neither factor—departure from settled law nor reasonable reliance—present here.

42. In this declaratory ruling, we clarify the VoIP symmetry rule adopted in the USF/ICC
Transformation Order, we do not depart from “settled law,”'"** nor do we substitute “new law for old law
that was reasonably clear.”* In particular, since shortly after the VoIP intercarrier compensation rules
took effect, filings in the docket make clear that there was disagreement among some carriers regarding
the interpretation of the VoIP symmetry rule in this context—first specific to traffic exchanged with
AT&T, and later including Verizon."’ These disputes involve the assertion by AT&T and Verizon that
the VolP symmetry rule contains a limitation or technical restriction that is not in the rule itself. nor the
USF/ICC Transformation Order’s analysis, nor other subsequent precedent interpreting or applying that
rule."”® We agree with Level 3 that the “*mere tack of clarity in the law does not make it manifestly unjust

{Continued from previous page)
under this tariff for access services. regardless of whether the Company itself delivers such traffic Lo the called
party’s premises or delivers the call to the called party’s premises with contructual or other arrangements with an
alfiliated or unaffiliated provider of VolP service. . . . |Flunctions provide|d] by the Company as part of transmitting
{clecommunications between designated points using, in whole or in party, technology other than “TDM transmission
in a manner that is comparable (o a service offered by a local exchange carrier constitutes the functional equivalent
of carrier access service.”),

152 Owest Services v. FCC. 509 F.3d 531. 539 (D.C. Cir. 2007) (Qwest v. FCC) (quoting Am. Tel. & Tet. Co, v. FCC,
454 I°.3d 329, 332 (D.C. Cir. 2006) (AT&T'v. FCC)).

5 see, e.g. Level 3 Nov., 3, 2014 Ex Parte Letter at 5-6 (interpreting arguments made by AT&T as alleging a
“munifest injustice™ and citing Qwest v. F£CC, 509 F.2d al 540).

154 Owest v. FCC, 509 F.3d al 540, See also AT&T v, FCC, 454 F.3d al 332, Verizon Telephone Co. v. FCC, 269
F.3d 1098, 1109 (D.C. Cir, 201 1)) (Ferizon v. FCC).

"5 Owest v, FCC. 509 F.34 at 540,
13 Vorizon v. FCC, 269 F.3d at 1109,

57 See, e.g.. Bandwidth Junc 11, 2012 Ex Parte Letter (“the purpose of the meeting was to discuss one 1XC's
overbroad interpretation of™ the Clarification Order and its interpretation of the VoIP symmetry rule): Level 3 and
Bandwidth Sept. 10, 2012 [fix Parte Letter (discussing access charge dispute with AT&T) AT&T Nov, 15,2012 Fx
Parte Letier {discussing access charge dispute with AT&T). See also Telequality March 22, 2013 f2x Parte Letter at
1 {discussing aceess charge dispute with Verizon).

¥ For similar reasons, we rcject numerous assertions by AT&T that our aclions here represent ™a sharp departure
from prior practice and understandings,” including well-scttled terms and meanings. See AT&T Dec. |7 Ex Parte
Letter at 3. As discussed herein, the “settled meanings™ referenced by AT&T are either specific to TDM network
[unctions and/or discrete circumstances where competitive LECs could only charge for services they themselves
provided. See, e.g, id at 5-6. Morcover, the “functional cquivalence™ description that AT&T contends establishes
a general standard, see id. at 7. was specilic to its circumstances and indisputably more constricted than the standard
contained in the VolP symmetry rule, which includes (unctions or technology thal may not correspond precisely to
TDM newworks. USF/ACC Transformaiion Order, 26 FCC Red at 18026-7, para. 970. In light of these differences,
we find that AT&Ts aileged reliance on these “well-settled™ meanings and understanding was not reasonable.
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to apply a subsequent clarification of that law to past conduct. Accordingly, we find that retroactive
application of the VolP symmetry rule as clarified in this declaratory ruling does not constitute a
departure from a prior interpretation that was settled or reasonably clear.

43. We likewise reject any theory that our interpretation of the VolP symmetry rule departs
from reasonably clear law based just on our pre-USF/ICC Transformation Order precedent insofar as
particular rules or decisions were not expressly disavowed in the USF/ICC Transformation Order. As
described above, while certain older Commission precedent resolving issues arising in the context of
TDM networks included criteria in the interpretation of end-office switching that are not all met in the
context of VolP services, prior to the USF/FCC Trunsformation Order the Commission expressly reserved
judgment on the application of the prior legal framework to VolP services.'®® As a general matter, then,
there was no precise Commission interpretation of how prior access charge precedent applied to VolP that
the Commission necessarily would have expressly singled out and disavowed, particularly because the
USF/ICC Transformation Order addressed intercarrier compensation associated with VolP trafficon a
purely prospective basis.’' Moreover, the Commission recognized that the backdrop for its prospective
VolP intercarrier compensation rules was not just the disputed interpretations of its access charge rules
but also reciprocal compensation precedent, which had operated in a different manner than its historical
access charge rules in relevant respects.'”?

44, Rather than making incremental modifications to a particular, clearly applicable
preexisting legal framework, the Commission thus was making a clean break from the intercarrier
compensation regimes—and associated disputes—of the past in its prospective intercarrier compensation
rules governing VolP traffic. As a result. it only discussed specific ways in which the new framework
departed from particular prior precedent to the extent it found it warranted by the record. In the case of
the structure of LECs’ relationships with VolP providers, the Cotnmission discussed in some detail how
its new approach compared and contrasted with the various approaches reflected in prior access charge
and reciprocal compensation precedent to emphasize how its VoIP symmetry rule would address the
double-billing policy concerns underlying the prior access charge framework.'® By comparison, the
Commission addressed concerns arising from historical disputes about the relative operation of TDM and
IP networks in a higher-level manner, but nonetheless indicated that the prospective approach it adopted
was intended to ward off the types of disputes regarding IP networks and services that had occurred in the
past under historical intercarrier compensation rules.' Consequently. we reject arguments for finding
manifest injustice based on pre-USF/ICC Transformation Order precedent coupled with that Order’s
failure to expressly disavow those particular decisions. Such arguments give undue weight to pre-

' See 1evel 3 Nov. 3, 2014 Ex Parie Letter al § (citing Qwest v. FCC. 509 F.2d a1 540). See also id. at 5 (disputing
AT&T and Verizon's assertion that “manifest injustice”™ would occur if the Commission were to allow retrouctive
application of the VolP symmetry rule because such “injustice™ would only result from a dramatic change from a
preexisting rule, which “does not exist here.™). Further, as stated in Shwest v FCC, the “obvious fact that cvery loss

that retroactive application ol its . . . interpretation would infliet . . . is matched by an equal and opposite loss that
non-retroactivity would infliet” on others.™ Qwest v. FCC, 509 F.2d at 540,
10 See supra n.8. 142,

" See, e.g., USF/ICC Transformation Order, 26 FCC Red at 18008, para. 943.

"2 See id. at 18027-28, para. 971 & 1.2029,

9% See id. at 18026-28, paras. 970-71 (noting ditferences between the new approach and historical access charge
rules and similarities between the new approach and the historical reciprocal compensation regime).

1% See id. al 18025, paras. 968-69. Sec also id. al 18027-28. para. 971 n.2029 (comparing the VoIP symmetry rule
to the historical reciprocal compensation framework, including among other things the fact that that framework
“prohibits *establishing with particularily the additional costs of transporling or terminating calls™) (citations
omittedd),
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USF/CC Transformation Order precedent in interpreting and applying the VolP symmetry rule adopted
in the Order,

45, Nor do we find evidence of reasonable reliance in the record here. Indeed, there is
minimal evidence in the record of any reliance at all —reasonable or otherwise—on a contrary
interpretation of the VolP symmetry rule. Other than AT&T and Verizon, there is no record evidence of
[XCs disputing payment for this traffic.'” Insofar as the record does not reveal that AT&T and Verizon
previously relied on a contrary interpretation of the VolP symmetry rule, that counsels strongly against a
finding of manifest injustice here.

46. We also do not find the evidence of reliance by AT&T and, later, Verizon to have been
reasonable for purposes of the reliance component of the manifest injustice analysis. Asto AT&T, as
Level 3 observes, in a filing prior to the USF/ICC Transformation Order, AT&T recognized that a VoIP
symmetry rule could lead to intercarrier compensation charges even in the case of over-the-top VolP
traffic.'™ For the reasons described above, we also do not find that the Commission precedent cited by
ATE&T provided a reasonable basis for it to rely on its contrary reading of the VolP symmetry rule, given
the language of the rule, the limits of the text of those prior decisions, and the ongoing disputes in the
record regarding the interpretation of the rule as relevant here, which began shortly after the VolP
symmetry rule took effect. To the contrary, that collectively reveals a lack of clarity regarding how the
issue here ultimately would be resolved. As the court explained in Qwest v. FCC, *[t]he mere possibility
that a party may have relied on its own (rather convenient) assumption that unclear law would ultimately
be resolved in its favor is insufficient to defeat the presumption of retroactivity when that law is finally
clarified,”"” We thus likewise do not find any reliance by AT&T to have becn reasonable, reinforcing
our conclusion here that there is no manifest injustice from retroactive application of our interpretation of
the rule to AT&T.

47, The record reveals that Verizon did not initially dispute payment for this traffic, and only
began doing so in 2013, more than a full year after the relevant rules took effect.” By the time Verizon
notified the Commission of its interpretation of the VolP symmetry rule and decision to dispute these
charges, the record before the Commission clearly revealed disagreements between AT&T and several
competitive LECs regarding the interpretation of the VoIP symmetry rule."”® Given that, coupled with the

15 See, e.g.. Bandwidth Ocl. 22, 2014 £x Parre Letter at 2 (asserting that other than AT&T, “|n]o other carrier
disputed Bandwidths end oftice switching charges under the VoIP symmetry rule until Verizon belatedly did so—
nearly three years after the rule was adopted™); Level 3 Dec. 10, 2014 at 4 n.16.

190 Levet 3 Nov. 3, 2014 Ex Pare Letter at 6 (citing Letter from Robert W. Quinn, Jr., AT&T to Marlene H. Dortch,
Secrctary, FCC. CC Docket No. 01-92, WC Docket No. 07-135, GN Docket No. 09-51 at 5 (filed Oct. 21, 2011)).

17 Owest v. FCC, 509 F.3d at 540.

1% see Verizon Feb. 28, 2013 £y Parte Letter: see afso supra n.53. See alse Teleguality March 22, 2013 £x Parte
Letter at 2 (first discussion ol aecess charge dispute with Verizon); Bandwidth Oct. 22, 2014 Ex Parte Letter at 2
(asserting that other than AT&T, “[n]o other carrier disputed Bandwidth’s end office switching charges under the
VolIP symmetry rule until Verizon belatedly did so—nearly three years after the rule was adopted™); Level 3 Dee.
10, 2014 Ex Parte Letter at 4 n, 16,

1° See, e.g.. Bandwidth June 11, 2012 £x Parte Letter (“the purpose of the meeting was 1o discuss one [XC's
overbroad interpretation of™ the Clarificarion Order und s interpretation of the VolP symmetry rule): AT&T July
16,2012 Ex Parte Letter; Level 3 and Bandwidth Sept. 10, 2012 Ex Parte Letier. Indeed, the fact that Verizon paid
end office switched access charges to competitive LECs partnering with over-the-top VolP providers for years
before it began disputing them, while other carricrs paid the charges and AT&T simply has refused to pay the
charges, highlights the controversy at issue here. See Bandwidth Oct. 22, 2014 Ex Parte Letter at 2 (asserting that
“|njo other carrier disputed Bandwidth's end oifice switching charges under the VolP symmetry rule until several
weeks ago. when Verizon belatedly did so = nearly three years afier the rule was adopted” and that *Verizon now
retroactively disputes all previously paid tariffed end office charges in their entirely and refuses 1o pay all such
charges prospectively.”); see afso Broadvox Nov. 6, 2014 fx Parfe Letter at Attach, 6 (asserting that “"AT&T und
{continued...}
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other findings in our manifest injustice analysis above, we thus do not find any reliance by Verizon on a
contrary interpretation to have been reasonable, and thus retroactive application to Verizon of our
interpretation here would not be manifestly unjust.

48. For their part, AT&T and Verizon contend that the VolP symmetry rule is “alrcady clear”
in that competitive LECs and their over-the-top VolP retail partners may not assess end office switching
charges, and accordingly, if the Commission were to “clarify” rules to the contrary, it must enact a rule
change. which it may only implement on a prospective basis,'™ As an initial matter, for all the reasons
discussed herein, we reject the assertion that our clarification constitutes a rule or policy change in light of
prior precedent. As discussed above, the findings and conclusions in the USFACC Transformation Order
do not support the limited application of the VoIP symmetry rule advanced by these parties.'”’ indeed, all
of the policies underlying adoption of the transitional VolP intercarrier compensation regime, including
the VoIP symmetry rule, support the clarification advanced by the Commission here.'”” Additionally. as
also discussed above, the description in the USF/ICC Transformation Order of how the rule would be
applied and the text ol the adopted rules support the clarification adopted herein. Further, the cases cited
by AT&T and Verizon to support their proposed interpretation are distinguishable from the facts before
us or have been superseded by the changes adopted in the USF/ICC Transformation Order.'

Declaratory rulings are adjudicatory matters, in which retroactivity is presumed,'™ and clarifying the law
and applying that clarification to past behavior are routine functions of adjudications.'™ Accordingly, we
reject the contention that the clarification adopted in this declaratory ruling is a change in rule or change
in interpretation that can only be applied prospectively.

49. AT&T and Verizon alternatively argue that, “even if the current rule were ambiguous,”
the Commission may not retroactively impose a “new, contrary interpretation” of the VolP symmetry rule
compared to the interpretation they have relied on up to this point; otherwise, an “unfair surprise” would
result.”™ AT&T and Verizon suggest that an “unfair surprise” standard, which they draw from

{Continued from previous page)
Verizon cannot claim that the VolP Symmetry Rule read clearly in their favor because for years Verizon interpreted
it like Broadvox™ and that “Verizon paid Broadvox's end olfice charges for services rendered lor two whole years
from January 2012 through January 2014 and that “it appears thal Verizon only began dispuling end office
switching after it became aware of AT&T"s seli-help campaign™). This history contradiets any claim that the VoIP
symmetry rule was seltled before today.

0 See, e, AT&T Jan, 17,2013 £x Parte Letter at 15-16 (asserling that “the current rules are already clear” and
that the Commission “could only adopt the CLECs' change in policy through a new rulemaking™ and “only
prospectively™): Letter rom Menry Flulquist, Vice President, Federal Regulatory. AT&T Scrvices. Inc., to Marlene
H. Bortch, Scerctary, FCC, WC Docket Na. 10-9 ctal., Attach, B at 3 (filed Oct. 3. 2014) (AT&T Qct. 3, 2014 £x
Parte Letter) {asserting Lhat “agencies must “deny retroactive cffect” when there is “a substitution ol new law f{or old
law that was reasonably clear™) (ciling Verizon v. FCC, 269 F.3d at 1109): Verizon Oct. 27, 2014 £x Parte Letier at
6-7 (asserting that the “plain text” of the VolP symmetry rule in § 51.913 “precludes a LEC like Level 3 for
charging for functions™ tike over-the-top VolP/competitive LEC provider partner end office switching, and any
“new interpretation™ ol 51.913 “would be a legislative rule and may only be applicd prospectively™).

71 See supra Scetion T1LA.

172 See supra Section (1.8,

" See supra Scetion 111.D.,

™ See, g, AT&T v, FCC, 454 F.3d at 332 (citations omitted). See also Qwest v. FCC, 309 F.3d at 536 (“there is
no question that a declaratory ruling can be a form ol adjudication™) (citations emitted); 509 F.3d at 539 (“We start
with the presumption of retroactivity for adjudications™).

75 See Qwest v, FCC, 509 1-.3d at 540.

170 See ATE&T Ocl. 3, 2014 Ex Parte Letter at Altach. 2 at 3. citing Christopher v. SmithKline Beecham Corp.. 132
S. Ct. 2136, 2168 (2012} (Christopher v. SmithKline) {asserting that, as in this case, the “potential for unlair surprise
is acute™); Verizon Nov. 5, 2014 Ex Parte Letier at 8-11.
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Christopher v. SmithKline, is applicable because they contend they reasonably relied on their contrary
interpretation of the relevant precedent. As a threshold matter, we are not persuaded that Christopher v.
SmithKline's discussion of “unfair surprise” is the appropriate standard here because that case dealt with
questions of deference to an agency interpretation expressed in a brief, not the retroactivity of a decision
an agency reaches in adjudication. Even if it were appropriate, we disagree that “unfair surprise” that
would preclude any retroactive effect exists in this matter, and we find the case cited to support such
assertion to be distinguishable.'” As described above, we conclude that we are not changing our rules or
our interpretation of them, and reject arguments that there was reasonable reliance on a contrary
interpretation. Moreover, the Christopher v. SmithKline decision is distinguishable on a number of
grounds. Christopher v. SmithKline involved 60-year old Fair Labor Standards Act rules, “decades-long
practices of classifying” a type of sales team, and a “very lengthy period of conspicuous inaction” by the
applicable regulatory body.'™ Unlike the facts in that case, there is no “long period of inaction” by the
Comimission, or “decades-long practices™ regarding the interpretation and application of the VolIP
symmetry rule to consider in the present dispute.'™ Additionally. all stakeholders on this issue, including
both AT&T and Verizon, have debated the interpretation of this rule actively, both in written ex parte
filings and in-person meetings. nearly since the adoption of the VolP symmetry rule. Further, the dispute
at issue in Christopher v. SmithKiine involved a new interpretation of the relevant rule that only recently
was put forward in agency amicus briefs, which involved rationales that evolved and changed as
additional briefs were filed, ultimately persuading the Court that they were not entitled to deference.'™ In
this declaratory ruling we do not change our VoIP symmetry rule or our interpretation of it. As a result,
we find Christopher v. SmithKline inapplicable here.'™!

F. Effect on IP-to-1P Interconnection

50. Finally, the record suggests that some carriers have misinterpreted the nature and intent
of the VolP symmetry rule, resulting in intercarrier compensation disputes and asymmetric payments
based on technological distinctions. This misinterpretation of the VolP symmetry rule may be impacting
negotiations concerning IP interconnection.'™ Parties allege that some providers will not enter into direct
[P interconnection arrangements unless an “asymmetrical compensation structure™ is adopted that tracks
what such providers contend they are entitled to collect and obligated to pay for PSTN/over-the-top VolP
traffic.'” 1P interconnection arrangements that contain asymmetrical compensation schemes may create

T AT&T Oct. 3, 2014 Ex Parte Letler at Attach, 2 at 3;Verizon Nov. 5, 2014 Ex Parte Letter at 811,
'™ See Christopher v. SmithKline, 132 S. Ct. at 2167-68.

1" See Level 3 Nov. 3, 2014 Ex Parte Letter at 7. AT&T s claim that “the Commission took no enforcement action
for years prior w the Connect America Order™ is buside the point, since any such inaction predated the adoption of
the VoIP symmetry rule that is at issuc here. AT&T Dee. 17, 2014 Ex Parte Letter at 14, Similarly, AT&Ts claim
that the Commission has taken ne action “for more than two years™ aller adoption ol the VolP symmetry rule, id..
does not establish the kind ol “very lengthy period ol conspicuous inaction™ that was at issuc in Christopher v,
SmithKline, 132 8. CL, at 2168,

B Christopher v, SmithKline, 132 8. CL at 2165-67.

1 Fur the same reasons, we reject AT&T’s claim that equity requires prospective application of our interpretation
ol the VolP symmetry rule, See AT&T Dec. 17, 2014 Ex Parte Letter at 2, 10 (chling Revail, Wholesale & Dep 't
Store Union v. NLRB, 466 F.2d 380, 390 (D.C. Cir. 1972}). Where, as here, an ageney is not changing its rules or
its interpretation of them, there was no reasonable reliance on a contrary interpretation or on any applicable settled
law, and the proper interpretation of the relevant rule has been “the subject of active debate™ since its adoption,
equity is fully aligned with *the presumption of retroactivity for adjudications.”™ Qwest v. #CC, 509 F.3d at 539,
340.

"2 See, e.g.. Yonage Feb, 12, 2014 Fx Parte Letter at 1-2: Level 3 May 16, 2014 Ex Parte Letter a1 2. But see
AT&T Feb. 21, 2014 Ex Parte Letter at 3-4; Verizon Nov. 10, 2014 Ex Parte Letter at 10,

3 See, ¢.g.. Vonage Feb. 12, 2014 Ex Parte Letier at 122,
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unbalanced compensation, marketplace distortions, and perverse incentives for LECs to perpetuate legacy
TDM technology. We encourage parties to move toward all-1P networks and reiterate the important
policy goals underlying the VolP symmetry rule of advancing competition, moving toward an all-IP
network, reducing intercarrier compensation disputes. and remaining technologicatly neutral.'**

v, CONCLUSION

51. For all the reasons discussed above, we clarify that the Commission’s VolP symmetry
rule does not require a competitive LEC or its VolP provider partner to provide the physical last-mile
facility to the VofP provider’s end user customers in order to provide the functiona{ equivalent of end
office switching, and thus for the competitive LEC to be eligible to assess access charges for this service.

V. ORDERING CLAUSES

52 Accordingly, IT IS ORDERED that, pursuant to sections 1, 2, 4(i), 201, 202, and 251 of
the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 152, 154(i), 201, 202, and 251, and
sections 1.1 and 1.2 of the Commission’s rules, 47 C.F.R. §§ 1.1, 1.2, this Declaratory Ruling in WC
Docket No. 10-90 and CC Docket No. (1-92 IS ADOPTED.

53. [T IS FURTHER ORDERED that, pursuant to section 1,103 of the Commission’s rules,
47 C.F.R. §1.103, this Declaratory Ruling SHALL BE EFFECTIVE upon relcase.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary

¥ See, e.g.. USIVICC Transformation Order, 26 FCC Red at 17669, 18009-13, paras. 9, 948-53. We also remind
parties of their obligations to negotiate [1? interconnection agreements in good faith. See id. a1 17873, para. 652.

27



Federal Communications Commission FCC 15-14

STATEMENT OF
CHAIRMAN TOM WHEELER

Re: Connect America Fund, WC Docket No. 10-90. Developing u Unified Intercarrier Compensation
Regime, CC Dacket No. (1-92.

Today, we adopt a declaratory ruling to ensure that the transition to IP-based networks and
services is not impeded by outdated technological distinctions. In the 2011 USF/AICC Transformation
Order, the Commission adopted the VoIP symmetry rule as part of its effort to abandon outdated
approaches to intercarrier compensation, eliminate competitive distortions, and encourage the transition to
IP-based networks and services. The action we take today precludes carriers from advancing self-serving
interpretations of this rule in an effort to skew the competitive landscape, today and into the future.

1 continue to believe that technology transitions will be speeded by tecimology-neutral rules that
promote, preserve, and protect the competitive choices that consumers expect. Today’s decision will help
maintain those competitive choices through symmetrical treatment of like services and additional
regulatory certainty for all parties.
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DISSENTING STATEMENT OF
COMMISSIONER AJIT PAl

Re: Connect America Fund, WC Docket No. 10-90, Developing a Unified Intercarrier Compensation
Regime, CC Docket No. 01-92,

The FCC’s rules allow a local exchange carrier (LEC) to charge other carriers for certain “access
services” defined by our rules. At dispute here is whether a LEC may collect a particular kind of charge
for an access service—an end office switching charge—when its VoIP partner transmits calis to an
unaffiliated Interiet service provider {(ISP) for routing over the Interiet. In this order, the Comimission
says yes. Because the order adopts a new rule that contravenes our precedent without first secking
comment, I dissent,

Start with some basic background. A LEC may only collect access charges for intercarrier
services actually performed.! And a LEC partnered with a VolP provider may collect charges for services
that either it or its VolP provider actually perform.* A non-incumbent LEC and its VoIP partner need not
perform precisely the same service as an incumbent; the LEC can perform the “functional equivalent.™
And “using . . . technology other than [time-division multiplexing] transmission™ counts so long as it is
done “in a manner that is comparable” to traditional transmission.” Finally, for end office switching
charges, the associated service is “end office access service,” which our rules define in relevant part as
“[t]he switching of access traffic at the carrier’s end office switch.™

Putting this all together. a LEC may collect end office switching charges if and only if that LEC
or its VolP partner actually performs the functional equivalent of end office switching.

So what is the [P equivalent of end office switching? Our precedent makes clear that it is the
interconnection of calls with last-mile facilities.

' Access Charge Reform: Reform of Access Charges Imposed by Competitive Local Exchange Carriers: Petition of
Z-Tel Communications, Inc. for Temporary Waiver of Commission Rule 61.26(d) To Facilitate Deployment of
Competitive Service in Certain Metropolitan Statistical Areas, CC Docket No. 96-262, CCB/CPD File Ne. 01-19,
Eighth Report and Order and Fifth Order on Reconsideration, 19 FCC Red 9108, 9118-19, para. 21 (2004} (*|O{ur
fong-standing policy with respeet (o incumbent LIECs is that they should charpe only for those services that they
pravide” and | w]e believe that a similar policy should apply te competitive LECs.™).

147 C.F.R. § 51.913(b). Conversely, our rules de “not permit a local exchange carrier to charge for lunctions nol
perlormed by the local exchange carrier itsell or the affiliated or unaffiliated provider of interconnected VolP
service or non-interconnected VolP service.” fd

3 Access Charge Reform; Reform of Access Charges Imposed by Competitive Local Exchange Carriers. CC Docket
No. 96-262, Seventh Report and Order and Further Notice ol Proposed Rulemaking, 16 FCC Red 9923, 9981 (2001)
(Seventh Access Charge Reform Order) (Appendix 13) (adopting 47 C.F.R. § 61.26(a)3) {**Interstate switched
exchange access services” shall include the functional equivalent of the ILEC interstate exchange access

services . ... M); vee also 47 C.F.R, § 51.903(d)(3) (delining “end office aceess serviee™ to include the ~tunctjonal
equivalent ol the incumbent local exchange carrier aceess service provided by a non-incumbent local exchange
carrier”™).

47 C.ER. § 51.913(b).

S47TCFR, § 51.903(d)(1). No one, as [ar as | can tell, contends that the service performed by LECs and their over-
the-top VolP partners lits within another definition ot “end office access service”™—namely, the “routing of
interexchange telecommunications traffic to or from the called party’s premises.”™ 47 C.F.R. § 51.903(d)(2). Nor
could they. since there is no question in this case that the unalTiliated [SP routes the over-the-top VolP call.
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First, the Commission stated in 1997 that “interconnection, i.e., the actual connection of lines [or
loops] and trunks, is ##e characteristic that distinguishes switches from other central office equipment.”™
Although a switch may also perform other functions—a Bureau-level order had previously identified
eight’—the FCC reasoned that these other functions are in the end peripheral to end office switching:
“units that interconnect lines and trunks . . .are capable of providing all of the essential features and
capabilities of a switch.”™ Or as the FCC put it in the 2011 ¥Afax Order, “(e]nd office switching charges
were and are authorized by law to allow local exchange carriers to recover the substantial investment
required to construct the tangible connections between themselves and their customers throughout their
service territory.”™

Second, the FCC’s 2011 Universal Service Transformation Order made clear that when a LEC
partners with a VoIP provider that itself interconnects with a customer’s last-mile facilities, the LEC may
collect end office switching charges: “We thus adopt rules making clear that origination and termination
charges may be imposed . . . when an entity ‘uses [nternet Protocol facilities to transmit such traffic to [or
from] the called party’s premises.”™® That ruling was of course codified as part of the VolP Symmetry
Rule.

Third, the FCC’s 2011 YMax Order considered and rejected the contention that an over-the-top
VolP provider performs end office switching by interconnecting virtual loops over the [nternet.!! As the
Commission reasoned, if “the entire worldwide Internet . . . comprises a "virtual® loop,” then such loops
“would be of indeterminate length and configuration”™ and “could extend thousands of miles via numerous
intermediaries throughout the country (or even the world), or only a few miles via a couple of
intermediaries in contiguous states. . . . If this exchange of packets over the [nternet is a *virtual loop,’
then so 100 is the entire public switched telephone network—and the term ‘loop” has lost all meaning.™"

In short, our precedent makes clear that when a LEC and its VolP partner merely transmit calls to
an unaffiliated ISP for routing over the Internet, the LEC may not collect end office switching charges
because it is not interconnecting with the customer’s last-mile facilities.

None of this is to say that a LEC partnered with an over-the-top VolIP provider cannot collect any
access charges. if such a partnership performs the functional equivalent of other intercarrier services,
such as dedicated transport access service or tandem-switched access service,” it may collect the
corresponding access charges. But the one thing our precedent makes clear is that transmitting calls to an
unaffiliated ISP for routing over the Internet is not the functional equivalent of end office switching.

® Petitions for Reconsideration and Applications for Review of RAQ 21, AAD 92-86. Order, 12 FCC Red 10061,
10067, para. 11 (1997) (RAO Recon Ordery (emphasis added): id (A picce ol equipment is a switch ifand only if' it
“is capuble of interconnecting lines or trunks, i.e., if it has the switching matrix required Jor call

interconnection . ., ).

" See Classification of Remote Central Office Equipment. Letier. Responsible Accounting Olficer, 7 FCC Red 5205,
5205, 0.1 (Comm. Cart. Bur. 1992) {RAQ Letter 21, revised by Classification of Remote Cemtral Office FEguipment.
Letter, Responsible Accounting Officer. 7 FCC Red 6075, 6075, n.1 (Comm. Carr. Bur. 1992) (Revised RAO Letter
2n.

* RAQ Recon Order, 12 FCC Red at 10067, para. 12, As the FCC noted at the time, the other functions are not
unique to switches sinee other equipment “can perform a number of functions historically associated with switches,
such as attending, information receiving, and alerting.™ /4. at 10066-67, para. 11.

Y AT&T Corp., Complainant. v, YMax Communications Corp., Defendant, File No. EB-10-MD-005. Memorandum
Opinion and Order, 26 FCC Red 5742, 5757, para. 40 (201 1) { YMax Order) (footnote omitted).

9 Connect America Fund et al.. WC Dockel No. 10-90 ¢t al.. Report and Order and Further Notice of Proposed
Rulemaking, 26 FCC Red 17663, 18025, para. Y69 (201 1) (Universal Service Transformation Order).

" YMax Order, 26 FCC Red 5742,
2 1.t 5758-59. para. 44.
47 C.ER. § 51.903(c), (i),
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[

With that background. to the order we go. Instead of following the precedent described above,
the order decides that “solely for purposes of this decision™ the test for whether a LEC and its VolP
partner perform end office switching is whether they provide “the intelligence associated with call set-up,
supervision and management,” also known as “call control.™" The order primarily defends this decision
by pointing to the VolP Symmetry Rule adopted in the Universal Service Transformation Order,"” which
says:

Notwithstanding any other provision of the Commission’s rules, a local exchange carrier
shall be entitled to assess and collect the full Access Reciprocal Compensation charges
prescribed by this subpart that are set forth in a local exchange carrier’s interstate or
intrastate tariff for the access services defined in § 51.903 regardless of whether the jocal
exchange carrier itself delivers such traffic to the called party’s premises or delivers the
call to the called party's premises via contractual or other arrangements with an affiliated
or unaffiliated provider of interconnected VolP service, as defined in 47 U.8.C. 153(25).
or a non-interconnected VolP service, as defined in 47 U.S.C. 153(36), that does not
itself seek to collect Access Reciprocal Compensation charges prescribed by this subpart
for that traffic. This rule does not permit a local exchange carrier to charge for functions
not performed by the local exchange carrier itself or the affiliated or unaffiliated provider
of interconnected VolIP service or non-interconnected VolIP service. For purposes of this
provision, functions provided by a LEC as part of transmitting telecommunications
between designated points using, in whole or in part, technology other than TDM
transmission in a manner that is comparable to a service offered by a local exchange
carrier constitutes the functional equivalent of the incumbent local exchange carrier
access service.'®

The order apparently interprets the VoIP Symmetry Rule to (a) “supersede[]” the YMax Order,"
{b} adopt a “new functional equivalence approach to VolP-PSTN traffic” that “takes a more holistic look
at how calls are delivered to the end user.”"® and (c) suggest that a LEC and its over-the-top VolP partner
must be able to collect end office switching charges because “the language of the VoIP symmeltry rule
contemplates compensation for new and different technology™® and “places no restrictions on the types of
VolIP providers with which competitive LECs may form partnerships.™ These defenses do not withstand
scrutiny,

First, the order cannot credibly claim that the VoIP Symmetry Rule superseded the YAMax Order.
The rule came only six months after the ¥YMax Order and did not at any point suggest it was superseding
that order. Although both addressed intercarrier compensation, the VolP Symmetry Rule addressed two
analytically distinct issues left open in the YMax Order: (1) whether a LEC could collect access charges

" Order at para, 28 (emphasis in original).

¥ The order also claims that the precedent recited above, and in particular the Ydfax Order, is all “distinguishable
from the facts before us,” Grder at para. 32. but then fails to explain how the “specitic configuration of’ YMax's
network architecture,” ¥YMax Order, 26 FCC Red at 3743 n,7—one of the two issues in the FAfux Order—ditters at
all from the network architecture in dispute here. Indeed. as far as the record shows, YMax and its VolP partners
were and are providing the exact same lunctions as the LECs and their VolP partners that sought claritication here.

47 CFR.§51.913(b).
" Order at para. 35.
™ Order at para. 26.
' Order at para. 31.

* Ordder at para. 21,
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when it transmitted a call using a format other than time-division multiplexing (such as [P} and (2)
whether a2 LEC could collect access charges for functions performed not only by itself but also by its
VolP partner.”!

Far from undermining the YMax Order, the FCC specifically reaffirmed it in adopting the VolP
Symmetry Rule, citing the very portions quoted above in declaring that LECs cannot charge for services
not performed.” [ndeed, shortly after the FCC adopted the VoIP Symmetry Rule, YMax of the ¥Max
Order returned to the FCC worried that this citation “might appear to be suggesting that if the physical
transmission facilities connecting the [XC and the VoIP service customer are provided in part by one or
more unrelated 1SPs (as is the case with YMax or ‘over-the-top” VolP providers such as Skype or
Vonage), then the LEC and its VolP service partner are not performing the ‘access’ function and cannot
charge for it.”™ In response, our staff rejected YMax’s request that it need only perform “some portion of
the interconnection”—rather than interconnection all the way to the last-mile facility—in order to assess
end office switching charges.® [n other words, the staff made explicit what was already implicit: The
YMax Order and associated precedent survived the VoIP Symmetry Rule, hence a LEC-VolP partnership
must itself interconnect with last-mile facilities—the [P equivalent of end office switching.

Second, the order incorrectly states that the VolP Symmetry Rule adopted a “new functional
equivalence approach.” One problem with this is that the VoIP Symmetry Rule did not adopt uny test
regarding functionality; it instead cleared up two separate issues as explained above. Perhaps more to the
point, the functional equivalence approach codified in other rules® was nothing new; it was more than a
decade old when the FCC adopted the VolP Symmetry Rule.”® And by adopting that time-tested
approach, the FCC implicitly adopted its accompanying precedent—and explicitly endorsed the reasoning
of the YMax Order”

Third, the order incorrectly suggests that the language of the VoIP Symmetry Rule means that a
LEC and its over-the-top VolP partner must be able to collect end office switching charges. But when it
adopted the VolP Symmetry Rule, the Commission cautioned that “although access services might
functionally be accomplished in different ways depending upon the network technology, the right to
charge does not extend to functions not performed by the LEC or its retail VolP service provider

2 Universal Service Transformeation Order. 26 FCC Red at 18025-26, paras, 96870 (“In particular, providers cite
disputes arising {rom their use of [P wehnology as well as the structure of the relationship between retail Vol P
service providers and their wholesale carrier partners.”}. The Vol Symmetry Rule makes clear that the answer to
cach of these questions is yes.

2 Universal Service Transformation Order, 26 FCC Red at 18027, n.2028 (citing YMax Order. 26 FCC Red at
5757, 575859, paras. 41, 44 & n.120). Although the erder trics to frame the YMax Order as having a “narrow
focus and holding™ about one particular party's tarilf, Order at para, 35, the discussion guoted hercin and cited in the
Universal Service Transformation Order shows that the FCC indeed meant what it said in the YMax Order:
Interconnecting virtual loops over the Internet is not the functional equivalent of end oflice swilching.

3 Letter {rom John 1B. Messenger, VP-Legal & Regulatory, YMax, to Markene H. Dorteh, Sceretary, FCC, WC
Docket No, 10-90 et al. (filed Feb. 3, 2042).

* Connect America Fund er al., WC Docket No, 10-90 et al., Order, 27 FCC Red 2142, 2144, para. 4 (Wircline
Comp. Bur, 2012), Notably, this entire discussion was about interconnection precisely because “interconnection,
i.¢., the actual connection of lines |or loops] and trunks, is the characteristic that distinguishes switches from other
central office equipment.” RAQ Recon Order. 12 FCC Red at 10067, para. 11 (emphasis added).

B See, e.g., 47 CF.R. § 51.903(d); 47 CF.R. § 61.26.

* See Seventh Access Charge Reform Order, 16 FCC Red at 9981 (adopting 47 C.F.R. § 61.26(a)3). which codifies
the functional equivalence approach).

T Universal Service Transformation Order, 26 FCC Red at 18027, n.2028 (citing YMax Order, 26 FCC Red at
5757. 575859, paras. 41, 44 & n.120),
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partner.” I[ndeed, the rule itself reiterates that “[t]his rule does not permit a local exchange carrier to
charge for functions not performed.”™ So it's no surprise that VolP providers performing differing
functions would entitle LECs to differing intercarrier compensation, nor that a VoIP provider that
interconnects a call with a customer’s last-mile facility performs the function of end office switching

whereas a VolP provider that transmits calls to an unaftiliated ISP for routing over the Internet does not. ™

1.

[n short, the order’s decision to allow LECs to collect end office switching charges when its VoIP
partner transmits calls to an unaffiliated [SP for routing over the [nternet alters our rules to mean
something they’ve never meant before. The FCC is of course free to amend its rules, but we cannot
“under the guise of interpreting a regulation, . . . create de facto a new regulation.”™' Nor can we change
our rules without abiding by the notice-and-comment requirements laid out in the Administrative
Procedure Act.”® Because the FCC has neither proposed nor sought comment on the novel test adopted
“solely for purposes of this decision™ and because this test undermines well-considered, long-established
precedents, 1 respectfully dissent,

* Universal Service Transformation Order, 26 FCC Red ot 18027, n.2028.
“ 47 C.F.R. § 51.913(b).

*The order mistakenly suggests that the “key distinction between facilities-based VolP and over-the-top VolP

lies . .. in the ownership or leasing ol the means of transmission to the cuslomer premises,” which s “distinet from
end oftice switching, and thus is not material to our determination.” Ordler at para. 31 (footnote omitted). Since this
dispute involves end office switching charges, the key distinction is instead between VolP providers that
intereonneet directly with last-mile transmission {acilities and those that do not, which is very much about end oltice
switching and thus material to our determination.

N Christensen v. Harris County, 529 1.8, 576, 588 (2000).
RIUSLC § 553,
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DISSENTING STATEMENT OF
COMMISSIONER MICHAEL O’RIELLY

Re: Connect America Fund, WC Docket No. 10-90, Developing a Unified Intercarrier Compensation
Regime, CC Docket No. (1-92.

1 cannot support today’s order because it would unfairly penalize certain carriers for reasonably
relying on what appeared to be well-settled: that carriers do not owe end office switching charges to other
providers that do not actually perform the functional equivalent of end office switching (connecting trunks
to loops).

Over several decades, the Commission has given meaning to the key terms at issue here; namely.,
“end office switching™ and “functional equivalent™. As a result, we know that the defining feature of end
office switching is the actual connection of subscriber lines and trunks. And while the functional equivalent
concept provides some flexibility in determining how that key criterion is met, we also know that
intermediate routing, such as merely placing calls onto the public Internet, does not count. Against this
backdrop, the Commission cannot suddenly reverse its interpretations in the guise of a clarification and
apply such “clarification” retroactively.

The order argues that recent decisions that seem to be directly on point should be read narrowly.
Even if that were true, it misses the point that the precedent had been established long before those
decisions. [ndeed, those recent decisions, however narrow, are further evidence that the rule was settled
because they are consistent with the Commission’s long-standing interpretations. That is, they apply a rule
that had been reasonably clear to the specific facts at issue,

For example, in the Y Max decision, the Commission rejected YMax's contention that it should be
entitled to end office switching charges for placing calls onto a “virtual loop™ that “could extend thousands
of miles via numerous intermediarics throughout the country {or even the world), or only a few miles viaa
couple of intermediaries in contiguous states,”' That’s not surprising given that the Commission had
previously determined, over a decade ago, that carriers that merely pass calls to other carriers rather than
placing them directly onto the loops of particular end users do not provide the functional equivalent of end
office switching.* Therefore, even il the YMax decision narrowly applies to the particular language in
YMax’s tariff and the specific configuration of YMax's network architecture, it is a further link in a chain
of decisions that show that functional equivalent has specific meaning. It cannot be discarded without fair
notice simply because it has become a hindrance to questionable new policies.

Moreover, the fact that the Commission adopted the intervening VolP symmetry rule in the
USF/CC Transformation Order does not change anything because the Commission did not ciaim to
modify the long-settled meanings of the key terms, Nor is a new interpretation necessary to effectuate the
intent of that rule in an IP world. Entitics that actually provide the functional equivalent of end office
switching, such as many facilities-based VolIP providers, do benefit from the rule.

The order also attempts to explain why, as a policy matter, the decision is correct. In particular, the
order claims that the decision is necessary to encourage the deployment of all-1P networks, protect and

VAT&T Corp., Compluinant, v. YMax Communications Corp., Defendant, File No. EB-10-MD-005. Mcmorandum
Opinion and Order, 26 FCC Red 5742, 575839, puara. 44 (2011},

* Access Charge Reform: Reform of Access Charges Imposed by Competitive Local Fxchange Carviers; Petition of
Z-Tel Communications, Inc. for Temporary Waiver of Commission Rule 61.26(d) To Fucilitate Deployment of
Competitive Service in Certain Aetropolitan Statistical Areas, CC Docket No, 96-262, CCB/CPD File No. 01-19,
Cighth Report and Order and Fifth Order on Reconsideration, 19 FCC Red 9108 (2004).
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promote competition in the voice marketplace, reduce intercarrier compensation disputes, and avoid
marketplace distortions and arbitrage. But here again, the policy justifications are also unavailing.

The charges for end office switching have been so high precisely because of the substantial costs of
pertorming the function of connecting trunks and loops; costs that are not justified if providers simply place
calls onto the Internet. Allowing such providers to pocket the difference does nothing to guarantee that they
will use it to deploy IP networks. But it does promote artificial competition, marketplace distortions, and
arbitrage. The order responds that this will be solved by the transition to bill-and-keep, but that does not
address distortions and arbitrage during the transition or for originating end office switching. As a result, [
expect disputes will continue.

Finally, the fact that some cacriers chose to pay the charges does not mean that all carriers are
legally required to pay the charges as long as the carriers that did not pay can reasonably claim that the
applicable rule was settled. AT&T and Verizon have made that claim, and I agree with it. Therefore, |

dissent.

In the bigger picture, | find it disturbing to be arguing over compensation and rates built for analog
TDM networks when consumers and the industry are moving furiously to [P. [t is similar to the fights over
shipping costs prevalent in the railroad industry, which still exist to some degree, prior to the expansion and
deployment of the airline industry. One of the beautiful features of the Internet is its pricing and traffic
carriage structure, which thankfully have been outside the Commission’s reach. Traditionally, those have
been and continue to be worked out among the parties via market principles and cooperation, not
government intervention. The last thing we should do is disrupt this by carrying forth the broken-down,
inefficient call compensation regime,

Along those lines, | have raised objections to a disturbing trend where the Commission tries to bring
new technologies, services or applications within the scope of existing statutory provisions and rules by
ignoring or minimizing inconvenient history and precedent. We've seen this happen a number of times with
over-the-top services. Sometimes the purpose is to impose new burdens to new market participants. At
other times, there is a supposed benefit, but the “benefit™ is often short-term or hypothetical, and I am forced
to worry about the unintended consequences and possible long-term burdens that could flow from such
flawed decisions. This item represents another example in a dangerous course that needs to be curtailed
immediately.
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IEuse Summary ]
Overview
HOLDINGS: | 1-Plaimtilf  wleccommunications  cuarricr

should have been granted summary judgment in its Tavor
on both its and defendam telecommunications carrier’s
claims for declaratory  relicl relating 10 defendant’s
facilitics charges because the partics”  interconnection
agreement (1CA) entitled  pluintifl 10 order entrance
facilities for interconnection at cost-hased rates under 47
USCS & 25 ) 2]); 12)-Defendunt was properly granted
summiry judgment on plaintif{t™s tacilitics claims because
the multiplexing and wunk ports at issue were not entrance
facilities under the 1ICA, and thus, the 1ICA provided no
basis for plaintiltf's lacilitics charges: [3]-Defendant was
properly  granted  summary judgment on plaintift’s
reciprocal compensation claim because there was 1o
provision ol the ICA that required defendant 1o provide
“EMI” data Tor every call delivered over the trunk at issuc.

Outcome

Judgment affirmed in part and reversed in part. Case
remanded.
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application of Tederal law.
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opinion, in  which Judge Wilkinson joined. Judge
Niemeyer wrole an opinion concurring in part and
dissenling in part.

Opinion by: DUNCAN

Iﬁpinion

[*366] DUNCAN, Circuit Judge:

Twa lelecommunivations carriers, CoreTet Virginia, LLC
and  Verizon  Virginia, LLC, dispute their respective
responsibilities under their interconnection  agreement
("ICA™), a contract which governs how the carricrs
conneet their nctworks and exchange data. Each pucty
contends that the other improperly billed it for various
services. The district court grapted summary judgment in
Verizon's favor on cach cluim, For the reasons that follow,
we vacite the district cowrt’s decision with respect 1o
Verizon's  [*¥¥#2] Tacilities claims, but aflfirm as to the
others.

lronically. in pursuit of its preferred result, the dissent does
exactly what 1t accuses the majorily ol doing. As we
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explain in greater detail below, the dissent inwerprets the
ICA as the dissent imagines it should have been written,
and not as it was. With no exwal support, and in
contravention of the cardinal rule that a contract must be
interpreted as a whole. giving cffeet o all its terms, the
dissent elevates § 11 w an isolated and independent status,
renders superfluous the only provision that specilically
deals with interconnection, and altogether ignores § 2.1,
which explicitly provides that headings are to have no
substantive cffect on the agreement’s meaning,.

L

The CorcTel/Verizon ICA' at issue here is o privale
contract  that  implements  duties  imposed by the
Telecommunications Act of 1996, Pub, L. [04-104, 110
Stat. 56, codified at 47 U.8.C. § 13/ et seq. We therelore
begin with a bricl discussion of  [*367] the relevant
provisions ol the Telecommunications Act and the key
provisions of the parties” ICA before turning lo the
procedurad history before us.

Al

HNI The Telecommunications Act sceks o foster
competition in the  telecommunications  market by
reducing the competilive advantages enjoyed hy  the
wlecommunications  carriers. known  as “incuntbent
carriers,” that enjoyed a monopoly in the market at the
time the statute was enected. The Act requires incumbent
carricrs to share their physical networks with new market
enleants, known as “competing carriers.” 10 mitigate the
profiibitive cost of building a new network. This appeal
implicates two of the duties imposed on incumbent
carricrs under 47 (. S.C. § 25/,

First, HN2 § 25 (¢} 3} allows o competing carrier (o lease
components of an incumbent carrier’s physical network
For any purpose il an incumbent’s Tailure 1o provide these
clements would impair the competing carrier’s ability to

provide services. 47 U.S.C, §8.25(e)( 3}, 251N 2)(B). An

incumbent carrier must provide these network elements at
cost-based rates, known as “TELRIC,” as opposced to
higher il rates. 47 U.S.C. 88 251(e)3), 2524d)( 1) 47
C.ER. § 51.505(h) (2010); sce also Implementation of the
Local Competition Provisions in_the Teleconununications
Act of 1996 ["Local Competition Order”], 11 FC.CR.
15499, 4 29 11996). [**4] These network clements also
must be “unbundled.” meaning that they must be offered
individually, und not only as part of a broader package of
services. 7 U.S.C 8 25/ el 3)h Tulk Am., Inc. v Mich.
Bell Tel, Co., 131 8. Cr. 2254, 2258, 180 L. Ed. 2d 96
(2041): Local Competition Qeder, 11 EC.C.R 15499, §27.

Second, HNJ § 251{c)(2) promotes interconnection, the
physical link between two telecommunications networks
that allows cach carricr’s customers 1o call the other’s. The
FCC has interpreted § 25/{c)(2) to require, among other
things. that an incumbent currier lease a compeling carrier
“entrance  lueilities”  required  Tor  interconnection  at
TELRIC. See Unbundled Access to Network Elements
P'Remand Order”]. 20 FC.CR, 2533, ¢ 140 (2005);
Review of the Section 250 Unbundling Obligations of
Incwmbent Local  Exch, Cuarriers [“Trienniel_ Review
Oude” ], 18 EC.C.R. 16978, § 366 (20013): [**5] sge also
Talk Am, 131 S Ct owr 2261,

Until 2003, the FCC had also interpreted § 25/{c)3) o
require incumbent carriers 1o provide all entrance facilitics
at TELRIC. Mowever, the FCC reversed course in ils
Tricnnial Review Ovder and Remand Qrder. 1t concluded
that FING because “entrance lacilitics are less costly 1o
build. are more widely available from allernative
providers, and have greater revenue potential,” [*368] an
incumbent carrier’s failure 0 provide access 0 these
fucilitics would not impair the viability of competing
carriers. Remupd Order, 20 ECCR. 2533, § 138 14/
(2005). [**6] * The FCC determined. therelore, that
incumbent carriers need not provide emrance facilities en
an unbundled basis at TELRIC rates under § 251(c) 3). 1d.
at i 137,

' There are actually wwo Verizon/CoreTel ICAs, Because they are identical in every  [**3] term relevant here. we will treat

them as a single [CAL

* JINZ Casriers generally may only charge rates under tarifis filed with state and federal regulatory agencies bus. in certain

cases the Telecommunications Act requires a carrier to charge an even lower, TELRIC rate. See Verizon Comnwns., Ine. v. FCC.,
535 U.S. 467, 478, 489, 122 §. CL 1646, 152 L. Ed. 2d 781 (2002): AT&T Communs., Ine. v, Bell Atlantic-Virginiu, lne.., 197

F3d 663, 674 (th Cir. 1999).

* FINS An “entrance tacility” is the physical infrastructure, such as wires v cibles, typically used to conneet one network with
anather (“intercomection”™) or o transport Jati to and froin cquipment that a carrier has installed on another carrier’s premises
("backbauling™). Talk Am.. 131 8, Ci. t 2258-59. Backhauling “vccurs when i competitive |carrier] uses an entrance facility to
tmmspor tratfic from a leased portion of an incumbent network o the competitor’s own facilities. Backhauling docs not involve the
exchunge of traliic between incumbent and competitive neiworks.” 1d. g 2259 0.2,

* The FCC initially concluded. in the Tricnnial Review Order. that entrance lacilities are not covered by § 25 [{e)3) because
they are not “network elements,” 18 FB.C.CR, 16978, 9 366. Competitive carricrs challenged this interpretition, and the United States
Court of Appeals for the Distriet of Columbia Circuit remanded the matier to the FCC, observing that “the Commission's
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Significantly, however, HN7 the FCC did not aler
incuimbent carviers” duties under § 25/(¢)f2), the provision
that specifically governs interconnection, [d. at § 140,
Therelore, while an incumbent carrier no longer has a
general  obligation 0 provide entrance  Tacilities
TELRIC under § 251 (¢ ){ 3}, it remains obligated o provide
entrance (ucilities at TELRIC when they are vsed for
interconnection under § 251(¢){2). See Tedk Am., 131 S, Ct.
at 2264-65. [**7] Remand Qrder, 20 FC.C.R 25334
140, Triennial Review Order, (8 FC.C. [6978, Y¥ 363,
360,

B.

With this regulatory framework in mind, we now turn Lo
the ICA between Verizon, an incumbent carrier, and
CorcTel, a competing carricr. A close examination of the
ICA is necessary because FINS the §257 duties discussed
above are notl direetly enforceable. Seed7 US.C §§
250(c)(i), 252(al(]). Instead. these duties only apply if
they are incorporated into an [CA. Sec_Core Comime 'us,
Inc. v SBC Conmne'ny Inc, I8 FC.CR 7568, 4 32 (2(0)3).
e, v FCC
407 F3d 1223 366 U.S. App. D.C. 27 (D.C_Cir 2005),

vacaled op_other grounds by SBC Commnuns.

The inteeplay between the ICA and the relevant stannory
provisions is f(urther complicated by the fact that the
Verizon/CoreTel 1CA is an adoption of an existing 1CA
under 47 U.S.C. § 252(i). Because the original 1CA ook
effect belore the FCC reinterpreted §_25/¢)(d) in its
Triennial Review Order and Remand Order, the adoption
agreement that accompanies the CoreTel/Verizon 1CA
containg a provision meant to clarify Verizon™s dutics in
light of (he changed regulatory backdrop. See ICA
Adoption Agreement § 1.8, LA, 366, Scction 1.B of the
adoption agreement provides that, "adoption [*%8] of the
[ICA] doces not include adoption of any provision
imposing an unbundling obligation on Verizon that ne
longer applics 1o Verizon under [the Tricnnial_Review
Order and Remand Order].” J.A. 366.

Te aid in our analysis, we will discuss four provisions of

the [CA. Scction 4 addresses interconnection, § 11
addresses the leasing of network clements, § 5.7 sets out a
compensition regime for local cross-network calls, and
Exhibit A lists the rates that apply o the agreement. We
now address each briefly in turn,

ICA § 4, "Intercomnection and Physical Architecture,”
addresses the physical interconnection ol the parties’ (wo
networks, 1A, 216, This section provides that CoreTel
may specify one of three physical metheds 1o connect with
Verizon at an agreed-upon interconnection point. ICA §
4.3.1, LA, 218. Onc of the methods allows CoreTel o
lease an entrance facility from Verizon.*1d. CoreTel may
request [*369] any of the listed interconnection methods
at the “rales and charges, set lTorth in this Agreement, in
any applicable Tariff(s}, or as may be subsequently agreed
o between the partics.” ICA § 4.3.3, 1A, 218. The ICA
provides Verizon analogous rights 1o interconnect with
CoreTel. [CA § 4.3.4, ["™*9] LA, 218,

ICA § 11, "Unbundled Access,” enumerates the network
clements, including entrance Cacilities, that Verizon will
provide (0 CoreTel on an unbundled basis. 1A, 240-66.
This section primarily consists of a detailed list of network
clements, expressed in highly technical terms, and the
parameters under which they may be ordered d,

ICA §& 3.7, "Reciprocal Compensation and  other
Intercarrier  Compensation  Arpangemems,” provides a
distinet billing regime Tor local calls originaming within
Verizon's network and  terminating within CoreTel’s
network {i.e., local calls from Verizon customers to
CoreTel  [F*10] customers), and vice versa. JLA. 222,
These calls are billed per minute of usage as “reciprocal
compensation” by the recipient carier. See [CA §§ 1.60,
1.60a, 5.7.1. JLA. 212, 222-23: [CA Exhibit A §§ AL B.1,
J.AL 322, 353,

Finally, 1CA Exhibit A lists TELRIC rawes lor various
network clements and includes rtes for leasing entrance
facilities under the heading “Unbundled Transport.” ICA
Exhibit A § AI1LC, JA. 324, It also includes raies {or
reciprocal compensation. ICA Exhibit A §§ AL B1, 1A,
322, 353,

C.

Seon after the partics agreed 1o their ICA, a dispule arose
regarding the rates CorcTel is required to pay lor
interconnection entrance lacilitics. Verizon insisted (that
CoreTel pay tarilf rates and CoreTel relused. This dispute
continued until 2012 when Verizon finally threalened to
terminate CoreTel's service. CoreTel brought suit seeking

reasening appears o have little or no Tooting in the statutary definition.” U8, Telecom Ass'n v, FCC, 359 F3d 554, 586, 360
U.S. App. D.C. 202 (D.C. Cir. 2004). In response. the FCC promulgited the Remand Ovder. 20 FCC R, 2533 4 4

* The other options allow CoreTel to inereonnect through “collocation”--that is, by installing its equipment inside off Verizon's
facility, ICA § 4.3.1, L.A. 218, One aption allows CoreTel 1o use its own collocated equipment. and the vther allows CoreTel to use

a third-party’s collocuted equipment. L.

® ICA § L1 docs not, for example, contain a listing for “entrance Fagilities.” Tnstead, it lists 1he varjous. specilic types of
physical wires and cables that Verizon is to make available, such as “2-Wire HDSL Compible Loop” or “d-Wire DS1-computible

Loop.” ICA §§ 11.3.5, 11.3.7, LA, 243,
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1o enjoin Verizon's threatened service lermination, Verizon
filed various counterclaims, and CoreTel amended its
complaint (0 add still more claims. The district court
ultimately divided these claims and counterclaims into
four broad categorics: (1) Verizon’s Tacilities claims
refating 1o its bills 1o CoreTel for the entrance facilities
[**11] CoreTel leased: (2) CorcTel's facilities claims
reliting (o its bills 1o Verizon lor the enirance acilities that
CoreTel contends Verizon leased; (3) Verizon's reciprocal
compensation claims: and (4) Verizon™s claims  that
CoreTel improperly billed i lor services under CoreTel’s
turiffs.

The district court granted summary judgment in Verizen's
favor on cach issue, but on liability only. Tt reserved the
question of damages for trial. The purties then joinily
moved [or a final judgment reflecting “the stipulated
dumages that are required by [the district court’s summary
judgment] ruling” 1o expedite an appeal. Joint Motion, JLA.
1500, The disuict court entered the agreed-to [inal
Judgment, and this appeal followed.

IR

Each of the issues discussed below was resolved on
motions [or summary judgment. [*¥370] Accordingly, we
review cach under the same famifiar standard:

fIN9 We review the district court’s order
granting swmmary judgment de novo, viewing
the facts in the light most favorable w, and
drawing all reasonable inferences in favor of,
the nonmoving party. Sumnmury judgment is
appropriate when there are no genuine issues
of material Tact and the moving party s
entitled 10 judgment as a matter [**12] of Taw.

Guroferde v Doneld B, Heslep Assocs., Ing., 405 F 3d
I, 19899 (4 Cir 2005]) (internal citations
onritted),

HNT) While we must draw all reasonable inlferences in
the light most taverable to the nonmoving party, it is
ultinuiely the ponmovant’s burden to persuade us thid
there is indeed a dispute of material fucl, Thompson v.
Potomae Elec. Power Co., 312 F3d 645, 649 (4ih Cir:
2002). It must  provide than a
cvidence--and  not - merely  conclusory  allegations  or
speculation--upon which a jury could properly find in its
favor. Id.

more

HN1I Like any other contract, “[w)e interprel |an ICA] as
wrilten and, when its terms are clear and unambiguous, we
construe the contract according Lo its plain meaning.”
Cent. Tel. Co. of Va. v Sprine Comme 'ns Co._of Vi, Iuc.,
718 E3d S04, 517 (4th Cip 2013) (internal quotation

seintifla of

marks and citation omitted). Because an ICA s a private
agreement on the one hand, and an instrument of federal
regulation on the other, we are guided in our interpretation
by both contract law and relevant federal precedent. fd. at
S17 1,20, When “[tlhe contractual duty al issue . . . is 4
duty imposed by the Act itself . . . the resolution of a claim
regarding the scope [¥*13] of that stauwory duty . . .
depends on the interpretation and application of federal
law.” Core Comune ns, fne. v Verizon Md. LLC, 744 F.3d
310. 2014 WL 868618 (il Cir. 2014).

1.

On appeal, CoreTel challenges the district court’s grant of
sumniary judgment in Verizon's favor on all claims. For
clarity, we adopt the district count’s categorization of the
claims, and address cach category in turn,

A

We lirst address Verizon™s claims relating to the applicable
rales for entrance facilities. Verizon contends that § 1.B of
the Adoption Agreement climinaied its obligation under
the ICA to provide entrance lacilities at TELRIC for any
purpose. As @ result. Verizon has billed CoreTel for its
imerconnection entrance facilities at tariff rates since the
adoption of the [CA. CoreTel hus reflused o pay those
rales. maintaining that the ICA permiits iv to pay the lower
TELRIC rates,

We agree with the dissent that this is, ultimately, a contract
dispute and, HNJ2 as with any contract, we interpret the
[CA according w its terms. But the dissent ignores both the
“curdinal principle of contract construction . . . that a
document should be read 1o give ceffect o all s
provisions.” Mustrobuono v Shearson Lelunan Hutton,
fne. 54 U.S. 52, 63 [IS5S Cr (212 [3[ L Ed 2d 76
(1995), [F*1d] and the fundamental rule that, when the
written erms of an agreement are clear, evidence of the
partics’ intent "is utlerly inadmissible.” Moran v Prather,
90 U.S. 492, 501 23 L. Iid 121 (1874).

As discussed above, ICA § 4.3 is the only provision ol the
ICA that deals specifically with interconnection. Within
that section, § 4.3.1 authorizes CoreTel to order “an
Entrance  Facility leased  {rom  Verizon” for
intercannection. LA, 218, ICA § 4.3.3 then provides that
CoreTel may order this entrance facility at the [*371]
“rates and charges, sev lorth in this Agreement, in any
applicable Tarifl1{s), or as may be subsequently agreed to
between the partics,” [d. Exhibit A of the ICA lists, in turn,
the schedule of rates for various network elements and
services, including TELRIC rates Tor entrance lacilities.
ICA Exhibit A § AILC, J.A. 324, Though Verizon
contends otherwise. the most natural reading ol these
provisions is that the TELRIC rates listed a1 Exhibit A §
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AJLC. are the “rates and charges, set forth in this
Agreement” referred 1o in ICA § 4.3.3.

Verizon advances an alternative interpretation of the 1ICA.
ICA § 43, it contends, does nol give rise 1o any
independent  obligation  to make  entrance  fagilities
[**15] available al TELRIC but, instead, simply indicates
that enivance facilities may be leased under § 11 for
interconnection. Tn Verizon's view, § LB of the adoption
agreement eliminates its obligation under § 11 to provide
entrance lacilitics al TELRIC for any purpose. It contends
that entrance facilities are therefore unavailable at those
rates under § 4.3,

Simply put, no provision ol the ICA indicales that § 4.3
relics upon § 11 in the way Verizon suggesis. As explained
ahove, ICA § 4.3 imposes an obligation on Verizon,
independent of § 11, w offer entrance Tacitities at the
TELRIC rates listed in Exhibit A.7 Therelore we need not
consider the impact of § 1.B ol the Adoption Agreement
on the services available under § 11, Section [LB of the
Adoption Agreement does not atfect our analysis ol 1ICA §
4.3 because Verizon™s duties under ICA § 4.3 arise under
the specilic interconnection provisions of 47_U.5.C. §
23/{c)2). These duties were unaltered by the Triennial
Review Qrder and the Remand Oeder, the FCC orders
incorporaled by the Adoption Agreement,

We further note that our conclusion in no way renders the
entrance lacility provisions of ICA § 11 superfluous. ICA
§ 11 permitted CoreTel 10 purchase entranee Tacilities Tor
purposes not addressed by [CA § 4.3, such as backbauling.
Sce Ttk Am., 131 8. Cr ar 2259,

Verizon's and the dissent’s wrguments based on the ICA
drafters’ intent are similarly unavailing. Verizon arguces,
and the dissent accepts, that the drafters of the ICA would
never have suspected that 47 U.S.C § 251(e)(2) imposed
u duty, independent of § 257¢c) 3}, 10 provide entrance
facilities for intercomnection al TELRIC because the FCC
lirst explicitly articulated that obligation alicr the 1CA was
drafted, in the Triennial Review Order. Thus, Verizon
argues, there is no reason 1o think the drafters intended to
write such an obligation into the 1CA.

This contention Fails for at least two Tundamental reasons.
First, HNI3 like any contract, an ICA is interpreted
according to its [*¥17] written terms, Cent. Tel, Co. of Va,,

715 F3d at 517, 11 a contract’s language is clear, we may
not choose ta supplement it with evidence of the drafiers’
intenl. Sce Moran, 90 LS. ar 50/, As explained above, we
find the language of the ICA sufficiently clear to cstablish
that Verizon must ofTer entrance fucilities at TELRIC for
interconnection, without resort o the intent of its drafiers,

Second, we find Verizon's speculation about the draflers’
subjective views  [*372]  unpersuasive, Contrary to
VYerizon's  and  the  dissemt’s  contentions, there  are
indications (hat the dratlers of the ICA regarded §
257(e)2) as imposing an independent duty o provide
entrance Tacililies for interconnection al cost-hased rates.
The most ohvious indication is the very existence ol § 4.3,
This section would have been curiously redundant il §
250 {c)3) and ICA & 1! already required that entrance
faciliics  be  provided a1 cost-based  rales  for
interconnection but § 23/(c)(2) did not. Moreover, this
obligation  flows  clearty  from  the text of the
Teleconmunications Act iisell and longstanding FCC
regulations. FINTH Secrion 25[{c)(2} reyuires incumbent
carriers 10 provide intereonnection at "any weehnically
leasible point  [**18] within the carrier’s network,” and
the FCC had long interpreted “the carrier’s network” 1o
include its entrance lacilities. Sce Tatk Am., 131 5. Ct._ar
2261, Locad Competition Chider, H FC.C.R. 15499, F 26.
Therelore, “|slince the cnactment of the 1996 Act. ihe
FCC has consistently construed (47 LL85.C. 251(ci?)] wo
mean that an incumbent may bhe required o provide
facilities o a competitor in order 1o link the two carriers’
networks.” Briel Tor the United States as Amicus Curiae
Supporting Petitioners at 22, Talk An.,_Inc. v Mich. Bell
Tl _Co, 131 8.Cr 2254, 180 1, £d. 24 96 {2011} (Nos.
10-313, 10-329),

We therefore conclude that the CoreTel/Verizon  1CA
entitles CoreTel 1o onder  entrance  fucilities  for
interconnection at TELRIC.Y Accordingly, CoreTel was
entitled o summary judgment in its Tavor on both its and
Verizon's claims for declaratory relief relating to Verizon's
facilities charges. We remand to the district count for
consideration of CoreTel’s claim for injunctive reliel and
Verizon’s damages claim in light of this conclusion.

B.

We next turn 1o CoreTel's Tacilities claims, After CoreTel

initiated  this case,  CoreTel  submitted 42 new

T Verizon suggests that, becanse rates for entree [acilities are listed in Exhibit A only under the heading “Unbundled Transpor.”
they [**16] arc availuble only to entrance facilities vrdered under § 11, “Unbundled Access.” LA, 240, 322, The ICA, however.
specitically provides that headings “are not imended to be a part of or 1o affect the meaning” of the agreement. 1CA § 2.1, JA.

214-14.

® We are perplexed by the comfort taken by the dissent in distinguishing entrance facilitics as such from intereonnection as a
“service,” as though the ICA did not [**19] specifically link the two by allowing CoreTel to interconnect via entrance lacilitics.
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bills-~totaling more than $1.7 million--tv  Verizon lor
facilitics charges beginning i 2009, These charges,
CoreTel contends, are for trunk ports and multiplexers”
used o handle calls delivered by Verizon to CoreTel.
CoreTel concedes that Verizon provided its own means of
reaching CoreTel’s switch, But it contends that the ports
and multiplexers that it provided on it side of the
interconnection point qualify as entrance Tacilities and,
accurdingly, may be billed 1o Verizon under 1ICA §§ 1.25
and 4.3,5.19

We agree with Verizon that the muftiplexing and ounk
ports al issue are not entrance lacilities under the 1CA.
ICA § 4.3.5 therclore provides no basis Tor CoreTel's
facilities charges.

[*373] Asitis defined in the ICA, an “entrance facility”
is a facility conneeting and, crucially, lying “between” the
interconnecting carvier’s premises and the other party’s
central office. ICA § 1.25, LA, 208, But the trunk ports
and multiplexers CoreTel pravided lay within CoreTel's
central office, not “between” CoreTeb's central olfice and
Verizon™s  premises. Thus,  Verizon’s  lucilities,  not
CoreTel's, spamned  the  distunce  between  Verizon's
premises and CoreTel's central office. Accordingly, the
facilities CoreTel provided were not entranee facilities
under ICA § 1.25.1

CorcTel also contends that it was entitled o bill Verizon
Tor its usc of these facilitics beeause they were "necessary”
o the use of Verivon's sell-provisioned facilities. But
CorcTel points 1o no provision of the ICA that authorizes
CorcTel w simply levy tacilitics charges Tor any picee of
cquipment that handies Verizon's tralfic. Instead. the ICA
provides that CoreTel is o be compensated for the use of
these [acilities, on its side of the interconnection point,
exclusively under the rubric ol reciprocal compensation.

We therefore allirm the district court’s grant of summary

judgment on CorcTel's lacilitics ¢laims.

C.

We next address  Verizon’s  reciprocal  compensation
claims. As discussed above, when a local call is gencrated
on onc party’s network and terminates on the other
network, the purty on whose network the call terminates
may hill the ariginating party for reciprocal compensation.
See ICA §% 160, 1.60a, 5.7.1. LA, 212, 22223
[¥¥22} However, the ICA exempts two categorics of
traffic from this  scheme:  “third-party  raffic”  and
“interLATA traffic.”'*See TCA § 5.7.2()-(c), J.A. 223

Verizon claims (hat CoreTel violaied these provisiuns by
charging it reciprocal compensation for third-party and
interLATA calls. CoreTel does not contest this allegation.
Insteadd, CoreFel argues that Verizon should have o pay
reciprocal compensation charges lor a call when it does
not provide "EMI datw” for i, data CoreTel claims is
needed to properly categorize every call,

However, [**23] neither the 1CA nor the FCC order on
which CoreTel secks o rely, Cavalicr Teleplione LLC, 18
FC.CR. 23887 (2003), support this conclusion. Simply
put, there is no provision of the [CA that requires Verizon
to provide EMI data for every call delivered over the tunk
atissue, In addition, Cavalier Telephone is not ¢controlling,
Cavalicr_Telephone was an achbitraton order under 7
U.S.C 8§ 252{e)(3) rclating o a separate interconnection
agreement between Verizon and Cavalier Telephone. It
required only that @ provision be inserted into that
particaular ICA regarding Verizon™s duty to provide EMI
data 1o Cavalier Telephone, not that all carriers provide
EMI data independent [*374] of the terms of their ICAs.
Sce 1d. I 40. Adopting CoreTel's argument would frustrate

" A wunk port is g physical port in a switch, See, e, Ageess Charge Reform for Incumbent Local Exch. Carriers Subjegt to
Rate-ol-Return Repulation, 13 FEC.C.R. 14238, 1 49 (1998). A swilch is “[t[he critical picee of wlophone network equipment iha
... conneetfs) u cal) from any customer’s line o any other customer’s line.” Stuart M. Benjumin et al., Telecommunications
law_and Policy 952 (3d ed. 2012). Multiplexers encode multiple calls so that they may be transmitted on the same wire (and
[**20] the reverse: extracting a single call from the encoded stream of multiple multiplexed culls), See, e.o., Warldeom, 17 FC.CR.

27039, § 228 (2002},

¥ CoreTel supponts its claim with documents than, it contends. refleet orders fram Verizon for these facilities. As we explain
below. CoreTel was not entitled 1o bill Verizon fur these Tacilities regardless of whether Verizon submitted orders for them,

" There is oo merit 10 CoreTels selated contention **21] that Verizon hreached the ICA by Failing 1o order an entrance Tacility,
Fhe ICA does not require Verizon 10 order an enteance Facility for interconnection but merely provides that it s the “sole riglt

und diseretion” o do so. ICA § 4.3.4, LA, 208,

R Thipd-pany traffic” is walfic eriginated by a hisd carvier. not a party 10 the ICA, and merely delivercd 1o 1he lerminating
pirty by way of the other party™s network, Sce ICA § 5.2.100-(b), AL 223, Thus, if there were a third carder, Carrier X that also
intercannected with Verizon's network, Carrier X's customers might be able o call CoreTel™s customers by way of Verizon's
network, Such calls would constitute third-party trattic with respect to Verizon and CoreTel, “InterLATA traltic” is walfic generated
outside the local culling arca, commenly known as “long distance calls.” See SBC Communs. v. FCC, 138 F3d 410, 412 .1,

329 U8, App. D.C. 133 (D.C. Cir. [998).
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the regulatory approach articulated by the FCC in its Core
Comme’ny order by allowing carricrs o enforee § 254
dutics not embuodied in their own ICAs. SBee Core
Comme s, fnc., 18 FC.C 7568, ¢ 32"

We therelore affirm the district court’s grant ol summary
judgment  in Verizon's  favor on CoreTel's
[**24] reciprocal compensation claims.

D.

We now address Verizon's cluims thal CoreTel improperly
billed it for services under its tariffs. Verizon contends that
it is entitled 10 recoup, under the filed-rate doctrine,
amounts that it paid 10 CoreTel for “end-oifice switched
access”  because the  description of  that  service in
CoreTel's Laniff was inaccwrate.""HNIS The filed-rawe
doctrine requires that, o charge for services under a tarifl,
a carrier must provide its services in exactly the way the
carrier describes them i that tarill, Brvan v, BellSouth
Conmune'ns, e, 377 F3d 424, 429 (4th Civ 2004); Brown
v MCI WorldCom Network Servs. Inc., 277 F.3d 166,
1170 (9th Cir: 2002).7°

CoreTel™s state and lederal wanifts provide that CoreTel's
end-office switching service will include “terminations in
the end office of end user hines.” FCC Tarill No. 3, § 3.3.2,
LA, 474 Va, SCC TarifT No. 3. § 3.3.1(C), LA 555, HIN16
The FCC has held that this tacifl language carrics a
specific and established meaning: *a physical transmission
Facility that provides a point-to-point conncction between
a customer premises and a telephone company office.”
AT&T Corp. v, YMax Connn. Corp, |”"YMax” ], 26 FC.C.R.
3742, § 40 ¢2011). To provide "lerminations in the cad
oltice of end user lines,” a carricr must “provide . . .
physical  wransiission  facilities  that  establish
point-10-point connections between the premises ol Called
fCalling Pactics und {the carrier’s| cquipment.” Ydfax, 26
FCCR 5742, 9 37 41

The undisputed evidence establishes that CoreTel does not
provide the physical infrastructare over which culls are
delivered from CoreTel's premises to its  customers.

Instead, as in YMax, CoreTel converts incoming calls into
a data stream once they reach its office  [#*26] and then
delivers these calls w0 its customers over the public
internet, See YMax, 26 EC.C.R. 5742, § 41: J.A. 390(K).
(Q-®, (T)-(W). This evidence makes clear thut CoreTel
has not deployed its own physical facilities to connect it to
its customers  and,  accordingly. does not  provide
“terminations in the end office of cnd user lines” as
required by its tarills,

It is no mere technicatity that the language of CoreTel's
tarill requires that CoreTel itsell provide the Tacilities.
End-office switching charges are among the  highest
recurting charges in any carrier’s lanifl, a price that is
ordinarily justificd by [*375] the need "o allow local
exchange carriers o recover the substantial invesiment
required to construct the tangible connections hetween
themselves und their customers throughout their service
territory.” Yax, 26 £CCR, 5742, § 40, A carricr that
finds a way 1o deliver incoming calls 10 its customers
without building physical counections to each of them has
far less infrastructure investment o recoup.

CorcTel argucs in the altermative that its ailfs, unlike
those in YMax, cexplicitly permit it o charge lfor
"switched-aceess service” provided using TP technology.
See FCC Tarill [**27] No. 3, § [, J.A. 433, But this
language only appears in CoreTel’s general definition of
switched-access service. 1d, The Tanguage interpreted
inYmayx, discussed above, appears in CorcTel’s more
specilic delinition of the particular type of switched acceess
service at issue, end-office switched access, Id. at § 3.3.2,
LA, 474, HNI7 The specific governs the general. Sce
RadlAX Gateway Hotel, LLC v, Amalpamated Bank, 132
8. Cr. 2065, 2071, 182 L. _Ed. 24 967 (2012). The language
of CoreTel's end-office switching service does not permit
that specific wrili rate 1o be applicd when CoreTel delivers
calls to customers over the public Internet rather than
using & physical lacility owed by CorcTel.'"

We therefore atfirm the district court’s grant of sunimary
Judgment in Verizon's favor on Verizon's switched-uccess
claims,

1 We conclude that Corelel’s remaining arguments relate only to damages and arce foreclosed by the partics” stipulated

Judgment. See LA, {518-19.

'+ Ncither party mukes clear which switched-nceess rate category CoreTel applied in levying the contested charges. See FCC

Tarit? No. 3. § 3.3, LA, 474 Vo, SCC Tarift No. 3, § 3.3, LA 555,

is the relevam category. See Br.at 54, Op. Br. i 52.53.

The parties appear 1o agree, however. that “end-oltice switching”

" The parties provide no authority 1o establish that Vieginia applies the filed-rae doctrine (o its st tariffs. CoreTel, however,
does not contend otherwise, We therefore conclude that CoreTel has waived  [**25] this avgumest and proceed with our analysis
assuning, without deciding, that Vieginia does indeed follow (he Gled-rate doctrine.

' Contrary 1o Corc'Tel’s contention, a subsequent FCC regulution that incorporates this sort of [P-based 1ermination into a
detinition of “switched exchange access services™ does not alier owr interpretation of Cove'Tel™s waill, SeelINT8 47 CER, §
61.26Ga)((10) (2012). This regulation merely defines the term for the purposes of determining what variffs will be subject o
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V.
For the reasons above, the judgment of the district court is

AFFIRMED [N PART, REVERSED IN PART, AND
REMANDED WITH INSTRUCTIONS.

Concur by: NIEMEYER (In Part)

Dissent hy: NIEMEYER (In Part)

Dissent l

NIEMEYER. Circuit Judge, concurting in part and
dissenting in part:

This is & straightforward contract dispute between (wo
telecommunications  companics, CoreTel and  Verizon,
over the fees cach agreed w0 pay the other in
interconnceting their networks. When Verizon pressed
CoreTel to pay over $880,000 in past-due amounts for
“entrance Tacilities” that CoreTel leased Trom Verizon,
CoreTel commenced this action,

While coch party has dispuled various amounts payable o
the other, the principal dispute, on which 1 disagree with
the myjority, is whether CoreTel agreed to pay Verizon a
ittt e or a lower cost-hased rate for lease of Verizon's
entrance (acilities for the purpose of interconnection.
Reading the contract as a whole and in context, | conclude
that it clearly required CoreTe! o pay arilt rates, as the
disuict court [**29] also concluded.

I respectfully submil that the majority has rewritten this
private agreement to bring it in line with what Corefel
might have been able to obtaiin through negotiations when
it signed the comract, based on changing interpretations of
the Telecommunications Act of 1996, which regulates
such agreements, That is, it focuses on what Cope'Tel could
have demanded under the law, not on what CoreTel
actually agreed 1o accept when it execuied the written
conlract, No one contends that the writlen contracl was or
is uncnforceable or |*376] not in compliance with the
Telecommumications Acl. Indeed. the Telecommunications
Actitsell allows the parties 10 negotiate the rates and fees
e be paicd Tor connecting networks. Seed? US.C. § 252,

Thus. 1 would enfuree the contract according Lo its terms
and allirm the judgment of the district court.

[

Verizon (referring collectively 1o Verizon Virginia LLC
and Verizon South Inc.) is an incurmbent local exchange

carrier  ("incumbent  LEC™) that has been providing
clephone exchange serviees throughout Virginia since
belore the enactment of the Telecommunications Act of
1996, In enacting that Act, Congress sought o introduce
compelition in the telecommunications  [*4#30] smuket by
lowering the barriers to entry for would-be competitors. To
this end. the Act requires incumbent LECs 1o share their
networks with any compelitive Iocal exchange carrier
{(“competitive LEC") and allow the competitive LEC (1) to
lease from the incumbent LEC unbundied network
clements (ie., “a la carte” nctwork clements enabling the
competitive LEC “lo create its own network  withoul
having o build every clement from scratch,” Taik Am., Ine.
v Mich. Bell Tel. Co., 131 8. Cr. 2254, 2258, 180 L. Ed. 2d
96 (2011)) and (2) to interconnect with the incumbent
LECs network.

These obligations are cadified in two statutory provisions.
Section 251e)(3) of the 1996 Act requires incumbent
LECs o provide  competitive  LECs  with
"nopdiscriminaory access 1o nglwork _clemenls on an
unbundled basis.” 47 4L.8.C. § 251f¢)(3) (emphasis added).
And, in a similar vein, § 25/{¢)(2) vequires an incuimbent
LEC "10 provide. lor the fucilitics and equipment of any
requesting  telecomnunications currier,  inlereonnection
with the local exchange carrier’s nctwork . . . for the
transimission and routing of telephone exchange service
and exchange access.” Id. §_25/(¢)(2) {emphasis added),
For  such  unbundled  network  clements  and
[**31] imerconnection. the incumbent LEC may only
charge “rates, terms, and conditions that are  just,
reasonable, and nondiscriminmtory.” Id. §§ 25/{e)(2){D).
251 ¢ )3} But the Telecommunications Act makes clear
that those rates. terms, and conditions are subject 1o
negotistion by the parties, See id. §_252(a).

CoreTel Virginia, LLC, is 2 compelilive LEC that, like
Verizon, serves customers in Virginia, When it requested
unbundled network clenents and interconnection Irom
Verizon, the parties entered  into an - agreement on
November 16, 2004 (72004 Adoption Agreement”™), which
adopted the terms and conditions ol an carlicr, 2002
arbitrated inerconnection agreement between Verizon and
Cox Virginia Telcom, Ine, ("2002  Interconnection
Agreement”). The 2004 Adoption Agreement incorporated
all the 1erms and conditions of the 2002 interconnccetion
Agreement  with madilications, including  a
modilication that the 2004 Adoption Agreement "[did] not
include  adoption  of  any provision [in the 2002
[nterconmection  Agreement| mposing  an__uabundling
ohligation on Verizon™ because, as the 2004 Adoption
Agreement explained, that obligation no longer applicd to
Verizon as a result of a 2003 FCC order. In re Review of

severil

regulation as switched-uceess 1arifts. It docs not mandate & definition of “switched access” as the term is used in u switched-access
taritfs, nuch less [**28] one that vitiates the descriptions of narrower swilched-aceess rale calegorics,
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Section 251 Unbundling Obligations of Incumbent Local
Exch. Carviers (72003 Trienniacl Order”), 18 FCC Rud.
16978 (2003). [**32] and subsequent related decisions,

Wilh respect o the “entrance fucilities” that are at issue in
this case, the 2002 Tnterconnection Agreement awhorized
CorcTel to interconnect through, among other options, “an
Entrance  Facility leased from Verizon . . . in
accordance with . . terms and conditions. including
[*377] without limitation, rates and charges set forth | 1]
in this Agreement, |2] in any applicable Tariff(s), or [3] as
may he subsequently agreed to between the Parties.” 2002
Interconnection Agrecment, §§ 4.3.1, 4.3.3. The “rates and
charges set forth in this Agreement” were those described
in Exhibit A, entitled “Detailed Schedule of Ttemized
Charges.” Exhibit A included a category of rates called
“Linbundled Transport,” under which it specified rates Tor
“Entrance Facilities,” us are at issue here. And the terms
for unbundled transport were sct {forth in § 11 of the
Agreement. The partics agree thae Exhibit A's rvates and
charges were cost-based. Under the terms of the 2004
Adoption  Agreement, however, Verizon's  unbundling
ahligations were eliminated,  [**33] leading Verizon to
hill CoreTel for entrance facilities not as unbundled
clements under the cost-based rate in Exhibit A, but as
entrance facilities under Verizon's wariff rates,

Although Verizon thus billed CoreTel cach month over the
course of some cight years Tor entrance facilities at wrifi’
rates, CoreTel maintained that it should only have been
charged cost-based rates and refused cven 1o pay those
rates, making ouly a single payment of $591.95 in
February 2006. By the time ol this litigidion, it had run up
a bill of over $8R80.000, based on Verizon's billings at tariff

rales.

When  Verizon sent CoreTel notice of delauft  and
threatened to lerminale service, CoreTel commenced this
action. While the parties have fought vver various amounts
owetl, the main issue presenied 1o us on appeal is whether
the 2002 Interconnection Agrecment, as modified by the
2004 Adeption Agreement, entitled CoreTel Lo pay only
cost-bused rates for entrance facilitics for the purpose of
intercomnection instead of the tarilt rates that Verizon
hilled.

The district court concluded that the 2002 Tntercannection
Agreenient did not give CoreFel a right w lease entrance
tacilitics lor interconnection at cost-based  [**34] rates.
even though CoreTel could have insisted on such rates
when the 2004 Adoption Agreement was  exceuted.
Despite this Jegal right, the district court noted  that
CoreTel was bound by the terms of the contract 1w which
it actuaily agreed. The court thus emtered judgment in
lavor of Vertzon.

Bascd on the contract as written, [ agree with the district
court and conclude that CoreTel was required o pay tarill
rates Tur entrance facilities, as Verizon billed it

The stracture of (he obligations between (he parties is
readlily apparent from the agreement ken as a whole.
Scction 4.3.1 of the 2002 Interconncection Agrcement
suthorized CoreTel (o specily any of three different
methods by which to connect with Verizon's network,
including through “an Entrance Fucility.” And § 4.3.3
provided that the rawes and charges for such faciliies were
as (1) “set forth in this Agreement,” (2) “set Torth . . . in
any applicable Tariff(s},” or (3) “as may be subscquently
agreed 1o hetween the Partics.” But critically, § 4.3.3 did
not directly refer o any rates. In fact, the only rates for
entrance facilities actually “set forth in the Agreement,”
wure relerenced in § 11, which governed only unbundled

[##35] access. Section 1 addressed  "interoffice
transmission facilities” and provided (hat “Verizon shall
provide |CoreTel| with dedicated local transport, common
local transport in conjunction with unbundled  local
switching, unbuadicd interoffice transmission facilitics,
and other services in_accordance with Exhibit A" 2002
Interconnection Agreement, § 11.6 (emphasis added).
[*378) And part 11 of Exbibit A listed cost-based rates for
unbupdled ¢lentents, including a cost-based rale for
“Entrance Facilities.” 1d. Exhibit A, part 11.C. No other
part of Bxhibit A mentioned entrance facilitics: they were
listed only under “Unbundled Transport.”

in short, the 2002 Interconnection Agreement provided
that entrunce facilities were (o be bitled cither a tariff rates
or, if leased as unbundled clements, at cost-based rates as
set forth in Exhibil A. Those rates were the only “raics and
charges™ “set  forth” in the 2002  Interconncction
Agreenient. Thus, under the 2002 Agreemient, if charges
for entrance facilities were not payable in accordance with
Exhibit A, they were only payable at tarill rates,

The 2002 Interconnection  Agreement’s  provisions
ullowing for purchase of unbundled network elements at
cost-based  [**36] ratcs were, at the time {in 2002),
necessiluled by 47 (LS.C § 250k 3), which required
Verizon, as an incumbent LEC, (o provide any requesting
competitive LEC, such as CoreTel, unbundled network
elements at a reasonable, nendiscriminatory rate, And that
ralc was cstablished by the FCC, in interpreting §
251{e)(3), to be its cost-bused TELRIC rate (standing tor
Total Element Long-Run Incremental Costs) -- a rale
“based on the hypothetical construction and operation of
the most clficient local network conceivable.” GTE South
Inc. v Morrison, 199 E3d 733, 747 (4ih Cir [999).

After the 2002 [nterconnection Agreement was executed,
however. the law regarding § 25/(¢)(3)'s unbundling
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requireients changed. The FCC, in its 2003 Tricnnial
Qrder, interpreted § 257{e){3not to require incumbents to
provide competitive LECs with entrunce facilities as
unbundled network elements at cost-based rates. Instead,
the FCC concluded that entrance facilities must he

provided a1 cost-hased rates oaly for the limited purpese of

il‘ll(,‘l‘Cﬂl]]lCCliOi'l:

We conclude that our previous definition Jol §
251e)e3)) was overly broad. As we cxplain in

this  Part, competitive LECs ofien  use
transimission links including
[**37] unbundled ransport  connecting

incumbent LEC switches or wire centers in
order to carry (raffic 10 und lrom its end users,
... Unlike the lacilities that mcumbent LECs
cxplicidy must make available for seetion
251{c)(2) interconnection, we [ind that the Act
doces not require incumbent LECs 1o unbundle
transmission facilities connecting incumbent
LEC networks 1o competitive LEC networks
tor the purpose of backhauling tralfic.

In reaching this determination we nole that, to
the cextent that requesting  carriers  need
facilities in_ogrder o intergonneet with the
{incumbent LEC's] network, section 25 H{c)(2)
of the Act expressly provides Tor this and we
do not alter the Commission™s interpretation of
this obligation.

2003 Triewmial Order, 18 FCC Red. §_305
[7203-04 (alterations in originaly {emphasis added)
(lootnotes  omitted)  (internal  quotation  marks
omitted). The Supreme Court has since embraced
that Order, stating that entrance facilities must be
leased at cost-bused rates for the purpose of
interconnection only. Sce Talk America, 131 8. Ct. ar
2258-61),

The purtics were aware of these developments when they
contracted in 2004, Accordingly, they included a provision
climinating any  [**38] unbundling obligation in their
2004 Adoption Agreement:

For avoidance of doubt, adoption of the Terms
docs not include adoption of any provision
imposing an unbundling obligation on Verizon
that no longer applies  [*379] 10 Verizon
under the 12003 Tricnnial Order and related
case lawl,

2004 Adoption  Agreement.  § LB, It s
incontrovertible that, by reason of that languuge,
CoreTel was not entitled o Iease entrance lacilitices

as unbundled newwork clements pursuant o §
251{c)3). Indeed, CoreTel notes in its brieling that
it “never ordered [ap unbundled network element),
period.” And with the elimination of the unbundling
vbligation, the rates for unbundled clements were

rendered  inapplicable, including the rate  for
“Entrance Facilities.”
But CorcTel contends that the 2002 Interconnection

Agreement nonctheless required that Verizon provide
entrance facilitics under § 25/1¢)(2) at the cost-based rates
in Exhibit A. 1t argues, and the majority accepts, that §
4.3.3 of the 2002 Inlcreconnection Agreement cxplicitly
provided for “intereonnection” at the rates “set forth in this
Agreement” and that those rates were the cost-based rates
provided in Exhibit A, even though the rates in Exhibit A
were [¥*¥39] specifically for unbupdied clements. Under
CoreTel's view, § 4.3.3 Jdid not specify whether Verizon
had 1o provide interconncction via leases of cntrance
facilities as unbundled clements under § 25/ (e} 3} (s
right 10 which was abrogated under the 2004 Adoption
Agreement) or for purposes ol interconnection only, us
under § 251(¢)(2). Thus, it argues, its rights to purchase
entrance lacilitics for mterconnection were not affected by
the 2004 Adoption Agreement, which only climinated
Verizon's unbundling obligation under § 25/(e)(3).

This argument, however, ignores both  the  explicit
language ol the 2002 Interconnection Agreement and the
2004 Adoption Agreement, as well as the underlying
fitigation that Jed w the 2002 Agreement. As pointed out
above, the only rates cxpressly provided for cotrance
facilitics in the 2002 Interconnection Agreement were
rates for unbundled [acilitiecs. And when  Verizon's
unbundling obligation was eliminated, so oo were the
corresponding rates for unbundled clements. Thus, the
only other rates available for entrance facilitics were tarill
rates.

Just as indicative ol this point is the history of the
litigation leading o the 2002 Interconnection Agreement.
[**40] That Agreement, as well as similar agreements
involving Vertzon, was created as 4 resull of an FCC
arbitration order. fu_re Worldeom, Inc.. 17 FCC Red.
27039 (2002). And paragraphs 210 through 217 of that
order described the dispute between Verizon and Cox (as
well as other competitive LECs) as to “Interconncction
Transport,” with the competitive LECs asserting that such
interconnection had to be provided at unbundled network
rales, and Verizon arguing that Cox and the olher
competitive LECs had to “purchase “entrance facilities and
transport for interconneetion’ o its aceess tarifls,” Jd. §
216, at 27142 (cmphasis added). These paragraphs of the
FCC order described the provision of interconnection
exclusively in the context of the purchase of unbundled
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¢lements pursuant o § 25/{c)(3). Secid ¥ 215 & n.716,
er 27144, Nowhere in this discussion was there any
reference to Cox or the uther compelitive LECs having ihe
right 10 purchase entrance tacilities for the limited purposc
ol intcrconnection pursuant o § 25/(ck2). Entrance
facilitics were instead only discussed in the order as
unbundled_network_cleinents. Sce il §§ 2/0-217, at
27142-46.

The FCC's reasoning, which is based exclusively
[**41) on § 25/(c}.3), is clearly what gave rise to § 4.3.)
ol the 2002 Intereonnection Agreement, The FCC order
defined the proper rates at which Cox and other involved
compelitive LECs could “order ‘[e|ntrance [ (acilities and
transport (#3801 for [ifntcrconnection.” Id. § 217, at
27145, This language is ncarly identical to § 4.3.1 of the
2002 Interconnection Agreement, which allowed Cox to
specily  “an cnwance  lacility and  transport”  as  its
interconnection method. Based on this, it is clear that §
4.3.3 of the 2002 Interconnection Agreement provided for
the purchase of entrance fucilitics as unbundled network
clements., snd the obligation to provide unbundled network
clements at cost-based rates was eventually removed from
the contract through the 2004 Adoption Agrecment.

This interpretation is also supported by Exhibit A itsell. All
of the cost-bused rates in Exhibit A tor “eatrance facilities”
were listed under the heading “Unbundled Transport.” Yet
CoreTel now wants to apply those rates 1o the purchase of
enlrance Tucilities that it explicitly claims were not
unbundled. It Tuils to recognize that Exhibit A’s rates for
unhundled clements were removed from the Agreement
through the 2004 Adoption  [**42) Agreement, and they
were never applicable to entrance facilities except as an
unbundled clement. And absent any Exhibit A rate for
entrance Tacilities. the only rmates given by the 2002
Interconneetion Agreement for entrance facilitics were
Larilt rates, See 2002 Interconnection Agreement, § 4.3.3.

There is a reason why the 2002  I[nterconnection
Agreement did not contain special rates for entrance
Eacilities provided solely Tor interconnection. Before the
FCC's 2003 Triennial Order, the general understanding
was that incumbent LECs had no obligation under §
251 ) 2) o provide entrance Tacilities at cost-based rates.
That scction was limited 1o “interconnection” -- a service,
not a facility. Entance [acilities were always provided as
unbundled network elements under § 257(¢)(3). This was
rational, as it altlowed the competitive LECs the greatest
Mexibility in using the entrance fucilitics, This pre-2003
understanding of the law was explicitly allirmed by the
FCC in its amicus briel in Talk America, 1o which the
Supreme Court delerred as an agency interpretation. That
brief stated;

The FCC's interconnection rules, which were
adopted in 1996, do not _cxpressly require

[**43] entrange
mnterconnection
2). That is

incumbents _to  provide
facilitics  to__salisfy their
obligations under Section 251(c
because, until 2003 - when the FCC
climinated unbundled  access 1o eatrance
facilitics in the Tricnnial Review Order -- a
competitive LEC typically would clect to
order a cost-priced entrance facility under
Secrion 25 1{¢)(3) since an unbundled network
clement can be used more expansively than
the  same  facility  provided solely  lor
interconnection under Secrion 251{c)(2), Only
after the FCC climipated_access to enlrance
facilities as unbundled network elements dicd it
have oceasion toclarily, in the Tricnnial
Review Order and_ the Tricnnial Review
Remand Qrder, that_Section 25/{c)(2) gives
competitive LECs a right of acecess o such
facilitics Tor interconnection  at  cost-bascd
rates.

Briel' for the Uniled Staes as Amicus Curiae
Supporting Petitioners, at 22 n.6, Talk Aimerica, 131
S. Ct. 2254, 180 1. Fd. 2d 96 (Nos. 10-313, 10-329)
(emphasis added) (citations omitted).

Thus, because § 237{¢)(2) was never understood in 2002
to reguire the provision ol entrance  facilitics, only
“interconnection” as a service, the majority has no support
for reading the 2002 Interconnection Agreement now
include such an obligation [**44] on Verizon. Instead, the
drafting partics uniformly treated entrance lacilitics in the
only way known at the time -- as unbundled eclements to he
provided under § 25/(¢){3). And they included provisions
[*381] in § 11.6 and Exhibit A aliowing lor the leasing of
entrance [acilities as such.

CoreTel points 10 § 27.1 of the 2002 Inlcrconnection
Agreement Lo suggest that Verizon's obligations changed
with the 2003 Triennial Order, That paragraph provided:

Each Party shall remain in compliance with
lalpplicable . . . Tederal, state. and local laws,
rodes  and  regulations 0 the course of
performing 1his Agreement. Each Party shatl
promptly notify the other Party in writing of
any povernmental  action  that  suspends,
cancels,  withdraws,  limits, or otherwise
materially atfeets its ability 1o perform its
obligations hereunder,

Butl CoreTel can point o no chunge in the law that
"materially affect|ed|” cither party’s “ability” 1o
perform its obligations under the Agreement. The
Telecommunications Act always provided that the
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rates (o be paid o an incumbent LEC were subject o
negotialion, even as the Act requires that any rates
be reasonable and nondiscriminatory. Sced? U.S.C.
§_232(a). {d). Morcover, CoreTel's [**45] reading
of § 27.1 cannot be squared with other provisions of
the 2002 [ntercannection Agreement. For example, §
273 -- which required the parties Lo negotiate in
good (uith to incorporate changes in the law -- would
be rendered superfluous under CoreTel's reading of

§27.1.

Finally, CorcTel argues that even il the 2002
Interconnection Agreement did not explicitly altow for its
leasing ol entrance facilities at the cost-based rates listed
in Exhibit A, the 2004 Adoption Agreement clfeclively
incorporated the FCC’s 2003 Triennial Order into the
contract 1o allow it o do so. This claim, however, finds no
support in the ainguage of the 2004 Adoption Agreement,

That Agreement stated trat it "does not include adoption of

the provisions imposing an unbundling obliguion that no
lemger applies” alter the 2003 Triecnaial Order. This is a
limitation on the terms of the contract, not an addition to
it, If no § 251(c)f2) cost-hased pricing duty can be found
in the 2002 Interconnection Agreement. the 2004 Adoption
Agreement does not add one. Indeed, it adds nothing at all.
Rather, it strikes out the unbundling requirements in § 44
of the 2002 Interconnection Agreement because those
provisions related  [*#46] to obligations that “no longer

appllicd|” following the 2003 Tricnnial Order, just as the
2004 Adoption Agreement explicitly stated.

i CoreTe! had waunted to change the terms of the 2002
Intereonnection Agreement as medilicd by the 2004
Adoption Agreement, it could have done so al any point
under § 27.3. Indeed, it could have sought an entirely new
Agreement with Verizon in 2004 rather than agreeing (o
adopt one that was drafied prior o the 2003 Triennial
Order. But CoreTel did none of these things, and thus ii is
bound by Ihe language ol the 2002 Interconnection
Agreement as modified by the 2004 Adoption Agreement.
Sce In re Care Comunc’ny, Inc., I8 FCC Red. 7568, 7582
§ 32 (2003) (holding that & party w0 an Inicrconnection
Agrecement "cannot rely upon the general section 251
dutics to circumvent the erms of its agreement”).

In sumn, based on the language ol the 2002 Interconnection
Agreement and the 2004 Adoption Agreement, as well as
the context of those Agreements. 1 cannot conclude that
CoreTel is now entitled to pay only cost-hased rates for its
lease of entrance facilitics lor interconnection. Rulher, as
the Agreements provide, it is required to pay for those
entrance facilities [**47] atarill rates, the only other rate
provided {or in the Agreenents,

[*382] I would accordingly alfirm the judgment of the
district court in all respects.
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Cancels Original Title Sheet

SWITCHED ACCESS TARIFF

This tariff, PA P.U.C. Tariff No. 4
cancels and replaces in its entirety

the Company’s PA P.U.C. Tariff No. 3 @E
L EIVED

CORE COMMUNICATIONS, INC.
NOY 20 2015

REGULATIONS AND SCHEDULE OF INTRASTATE CHARGEE
A PUBLIC UTILITY cOMMISSION
APPLYING TO SWITCHED ACCESS SERVICE SECRETARY'S BUREAL

WITHIN THE STATE OF PENNSYLVANIA
THROQUGHOUT THE SERVICE TERRITORIES OF:

Verizon, Pennsylvania, Inc., The United Telephone Company of Pennsylvania d/b/a Embarq, Verizon- (C)
North, Inc., Windstream Pennsylvania, Inc. f/lk/a ALLTEL Pennsylvania, Inc., Armstrong Telephone |
Company — North, Armstrong Telephone Company — Pennsylvania, The Bentleyville Telephone |
Company, Buffalo Valley Telephone Company, Citizens Telecommunications Company of Kecksburg, |
Citizens Telecommunications Company of New York, Inc. d/b/a Frontier Communications of New York, |
Commonwcalth Telephone Company, Conestoga Telephone and Telegraph Company, Denver and |
Ephrata Telephone and Telegraph Company d/b/a D&LE Telephone Company, TDS Telccom/Deposit |
Telephone Company, Frontier Communications of Breezewood, LLC, Frontier Communications of |
Cantoen, LLC, Frontier Communications of Lakewood, LLC, Frontier Communications of Oswayo River, |
LLC, Frontier Communications of Pennsylvania, LLC, The Hancock Teclephone Company, Hickory |
Telephone Company, Ironton Telephone Company, Lackawaxen Telecommunications Services, Laurel |
IHighland Telephone Company, Marianna and Scenery Hill Telephone Company, North Penn Telephone |
Company, Consolidated Communications of Pennsylvania Company, The North-Eastern Pennsylvania |
Telephone Company, Palmerton Telephone Company, Pennsylvania Telephone Company, Pymatuning |
Independent Telephone Company, South Canaan Telephone Company, TDS Telecom/Mahanoy & |
Mahantango Telephone Company, TDS Telecom/Sugar Valley Telephone Company, Venus Telephone |
Corporation, West Side Telephone Co. d/b/a West Side Telecommunications, Yukon Waltz Telephone |
Company. (O

This tariff is on file with the Pennsylvania Public Utility
Commission and copies may be inspected during normal
business hours at the Company s principal place of business
at 209 West Street, Suite 302, Annapolis, Maryland 21401

Issued: May 22, 2009 Effective: July 21, 2009

By:  Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 PAa0902
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SWITCHED ACCESS TARIFF

SECTION 5 - SWITCHED ACCESS RATES, (Cont’d.)

5.2 Rate Categories

5.2.1 There are several rate categories which apply to Switched Access Service:

Common Line

The Common Line cost category establishes the charges related to the use of Company-
provided end user common lines by customers and end users for interstate access.

Switched Transport

The Swilched Transport cost calegory establishes the charges related to the transmission
and tandem switching facilities between the customer designated premises and the end
office switch{cs) where the customer's tratfic is switched to originate or terminate the
customer's communications,

End Office Switching

The End Office Switching cost category establishes the charges related to the use of end
office switching equipment, the terminations in the end office of end user lines, the
terminations of calls at Company Intercept Operators or recordings, the Signaling
Transfer Point (STP) costs, and the 587 signaling function between the end office and the
STP.

[ssued: May 22, 2009 Effective: July 21, 2009

By:  Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 PAa0902
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Core Communications, Inc., et al. FCC Tariff No. 3
Original Page No. |

This tartff, FCC Tariff No. 3, replaces the Company’s FCC Tariff No. 2 in its entirety.

TITLE PAGE

INTERSTATE ACCESS SERVICES TARIFF
OF

CORE COMMUNICATIONS, INC, ET AL..

This tariff contains the descriptions, segulations, and rates applicable to the provision of
interstate access services provided by Core Communications, Inc., et al. (“Company ™ or *the
Company”), with principal offices at 209 West Street, Suite 302, Annapolis, MD 21404,
This tanff is on file with the Federal Communications Commussion, and copics may be
inspected, during normal business hours, at the Company's principal place of business.

RECEIVED
NOV 20 2015

PA PUBLIC UTILITY COMMISSION
SECRETARY'S BUREAL

Essued: December 17, 2010 Effective: January 1, 2011
Issued By:
Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 FCC1003
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Core Communications, Inc., et al. ' FCC Tariff No. 3
Driginal Page No. 2

ISSUING CARRIERS |
Address for all Issuing Carriers: 209 West Street, Suite 302, Annapolis, MD 21401
CORE COMMUNICATIONS, INC.
CORETEL ALABAMA, INC.
CORETEL DELAWARE, INC. .
CORETEL FLORIDA, INC.
CORETEL GEORGLA, INC.
CORETEL KANSAS, INC.,
" CORETEL KENTUCKY, INC.
CORETEL NEW JERSEY, INC.
CORETEL NEW YORK, INC.
CORETEL VIRGINIA, LLC
CORETEL WEST VIRGINIA, INC.

Issued: December 17, 2010 ' Effective: January 1, 2011
Issued By:
Christopher Van de Verg
General Counsel
209 West Street, Suite 302

Annapolis, Maryland 21401 FCC1003




Core Communications, Inc., et al. FCC Tariff No. 3

Original Page No. 43

SECTION 3 - SWITCHED ACCESS SERVICE, (CONTD}

33 Switched Access Service

331

332

333

Switched Transport

For traffic delivered via Tandem Comnect Access, switched trangport rate elements shall
apply. As used in this Scction 3.3.1, “switched transport raie elements” inciude (without
limitation) tandem switched termination rate elements, tandem switched facility raie
elements, tandem switching rate elements, common trunk port, and commos wansport
multiplexing rate aslements.

End Office Switching,

The End Office Switching rate category establishes the charges related to the use of end
office switching equipment, the tenminations in the end office of end user lines, the
terminations of calls at Company Intercept Operators or recordings, the Signaling Transfer
Point {STP) costs, and the S37 signaling function between the erd office and the STP.

Toll Free Transit Traffic Service

Toll Free Transit Traffic Service is a Switched Access Service in which the Company
transits toll free waffic originated by a third party who is not a Company End User through
Company's Central Office and routes such traffic to Customer. Toll Free Transit Traffic
Service is comprised of various facilities, connections, features and fimetions. It provides for
the use of corumon terminating, common switching and switched transport facilities of the
Company but does not include local switching. Rates for Tell Free Transit Traffic Service
are usage sensitive, :

Issued: December 17, 2010 Effective: January 1, 2011

Issued By:
Christopher Van de Verg
General Counsel
209 West Street, Suite 302
Annapolis, Maryland 21401 FCC1003
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CoreTel Virginia, LLC VASCC. No.3
Original Page 1

REGULATIONS AND SCHEDULE OF CHARGES
APPLYING TO CARRIER ACCESS SERVICES WITHIN
THE COMMONWEALTH OF VIRGINIA

This tariff is on file with the Virginis State Corporation Commisgion and
can be viewed at their Division of Communications located in the Tyler
Building, 1300 East Main Street, Richmond, Virginia 23219. In addition,
this tariff is available for review at the Company principie place of business,
209 West Street, Suite 302, Ammupolis, Maryland 21401.

Toll-Free Telcphone:  866-744-3652

RECEIVED

NOV 20 2015

< Y COMMISSION
A PUBLIC UTILITY COM
’ SECRETARY'S BUREAU

ISSUED: April 14, 2008 EFFECTIVE: April 15, 2008

Issued by: Christopher Van de Verg, General Counsel
209 West Street, Suite 302 '
Annapolis, Maryland 2140} VA20801
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CoreTel Virgiais, LLC VA$.C.C.No,3

Original Page 45

SECTION 3 - SWITCHED ACCESS SERVICE, (CONT'D)

33 Rate Categories
There are three reto categories which apply to Switchad Access Sarvice:

End Offios Switching (includes Common Line and Switched Transport)
Toll-Frea 8XX Data Bass Access Service
Optional Features

331 End Office Switching

The Company combines traditional per minute switched access rate elements into a single
compeaiis por minuts rate element. The Company®s composite rate is not discountable based
an the customer*s use of only some of the identified clements. The compasite rate element
includes the following access components:

Ad

Common Line

The Common Line component is related to the use of Company-provided end user
cotmon lines by customers and end ugers for irftrastete access.

Switched Transport

The Switched Transport component is rolated to the tunsmission and tandem
switching facilities between the customer designated: premises and the end office
switch{es) where the customer's traffic in switched to originate or terminate the
customer's communicationa, The Switched Transport component also includes
transport between an end offico which serves as host for a remote switching system
or module (RSS or RSM) and the RSS or RSM.

End Offics Switching

The End Office Switching component is related to the use of end office switching
equipment, the texminations in the end office of end user Hnes, the trminations of
calls at Comrpany Intercept Operatars of secordings, the Signaling Transfer Point
(STP) costs, and the $87 signaling fanction between the end office and the STP.

ISSUED: April 14, 2008 EFFECTIVE: April 15, 2008

VA=a0801
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