BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Hani Asmar						:
							:
	v.						:		C-2015-2479032
							:
							:
Metropolitan Edison Company			:



INITIAL DECISION 


Before 
Elizabeth H. Barnes
Administrative Law Judge

INTRODUCTION

		A customer filed a complaint against an electric utility alleging his bills for electric service during the winter months 2014 and 2015 were too high and alleging the utility failed to actually read his meter during those winter months.  This decision dismisses the customer’s complaint for failure to carry a burden of proof by a preponderance of evidence. 



HISTORY OF THE PROCEEDING

On April 21, 2015, Hani Asmar (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Respondent).  The complaint alleges that the Complainant’s bills for his electric service during the months of January, February, March and December 2014, as well as January, February and March 2015 are too high.  The complaint contends that Respondent failed to actually read the meter on the service property during those months. 

Respondent filed an answer to the complaint on May 18, 2015.  The answer admits that the Respondent provides residential electric service to the Complainant at the address shown on the complaint, 142 Squirrel Road, Dingmans Ferry, Pennsylvania.  The answer denies that there are incorrect charges on the Complainant’s bill.  Respondent contends that Complainant’s account from January 2014 through March, 2015 was estimated on a bi-monthly basis read schedule as authorized by its Tariff, Rule 12 and in accordance with 52 Pa. Code §56.12.  Actual reads occurred in January and March of 2014 and 2015, respectively.   Further, Respondent contends due to extreme temperatures during the 2014 and 2015 winters, Complainant’s usage increased; thus, causing increased charges in his bills.  

By hearing notice dated August 17, 2015, the Commission scheduled an initial hearing for this matter on October 6, 2015 at 10:00 a.m. and assigned the case to me.  The hearing was held as scheduled.  The Complainant appeared pro se and presented one exhibit, which consisted of copies of bills attached to his Complaint.  This was admitted into the record.  Margaret Morris, Esquire represented the Respondent, which presented two witnesses who sponsored 8 exhibits that were admitted into the record.  The initial hearing resulted in a transcript of 50 pages.  The record closed on November 10, 2015, the date the transcript was filed with the Secretary’s Bureau.

FINDINGS OF FACT

		1.	The Complainant in this case is Hani Asmar.  

		2.	The Respondent in this case is Metropolitan Edison Company.  

3.	Complainant is the account holder for a service property located at 142 Squirrel Road, Dingmans Ferry, Pennsylvania.  Exhibit C-1, Exhibit R-1, N.T. 6, 17.

4.	Complainant temporarily primarily resides in an apartment in Connecticut, but he may have visited the service property monthly from December 2014 through March 2015 to collect mail.  Exhibit C-1.  N.T. 6-8, 13.

5.	From December 2014 through March 2015, the service property was essentially closed with the heat turned off.  N.T. 13.

6.	The service property’s driveway was not plowed for three months (January, February and March 2015) and during that time period approximately three feet of snow fell on the driveway.  N.T. 9.

7.	Complainant lived at the property during the winter heating seasons of 2012 and 2013, and moved to Connecticut in June 2013.  
  
8.	Complainant turns on the baseboard heat and uses a space heater in the garage when he visits the property. N.T. 11-12.

9.	The service property is 1400 square feet with baseboard heating throughout.  N.T. 12, 17.

10.	The garage is 140 square feet, with an electric space heater.  N.T. 12, 17.

11.	The service property contains appliances including an electric space heater and an electric hot water heater.  N.T. 12-17.

12.	Complainant is enrolled in Met Ed’s budget program at $133 per month and he is on a BCS-issued payment arrangement despite a default on the arrangement because he renewed payments.  N.T. 9, 19, 26.

13.	During the past 24 months, Complainant made 11 payments, and as of the date of the hearing, the account balance was approximately $2,105.  N.T. 21, Exhibits R-1. 

14.	The account has been assessed late charges seven times due to untimely payments; however, no late charges have accrued since Complainant made a formal complaint.  N.T. 21.  Exhibit R-1.

15.	Gina Dietrich has been employed by Met-Ed as an advanced business analyst in the Pennsylvania Compliance Department for 13 years.  N.T. 15-16.

16.	Met Ed obtained scheduled actual readings on January 27, 2014, and March 26, 2014, January 26, 2015 and March 27, 2015, and there are no corrective estimates on the account.  N.T. 23.  Exhibit R-1.

17.	On August 24, 2009, June 9, 2010, and September 5, 2013, three company payment agreements were entered into between the parties; however, Complainant defaulted upon these agreements.  N.T. 24-27, Exhibit R-3.

18.	On June 19, 2014, an informal complaint was initiated by Complainant, and on February 3, 2015, a Bureau of Consumer Services (BCS) directed payment arrangement was issued on a balance of $2,380.70, which is still current between the parties. N.T. 33.  Exhibits R-1, R-3, and R-8.

19.	Upon one of Complainant’s many high bill inquiries, the Respondent offered to perform a Customer Billing Analysis on April 17, 2014; however Complainant declined the offer.  N.T. 33-34.

20.	The service property usage from the previous 12 months is consistent with current usage and reflects outside temperatures.  N.T. 34-35, Exhibit R-5.  

21.	The average kWh monthly usage is 4,025 costing $403 for the winter 2012/2013.  N.T. 34-35.  Exhibit R-5.

22.	The average kWh monthly usage for the period December 2013 through March 2014 is 3,246 or $372.  N.T. 35.  Exhibit R-5.

23.	The average kWh per month from December 2014 through March 2015 was 2,799 kilowatt hours and an average amount of $296.  N.T. 36.  Exhibit R-5.

24.	Joshua Goetz has been employed by FirstEnergy for 10 years and he is a manger of three meter test shops which handle all meters involving Met Ed.  N.T. 41.

25.	A meter test was performed at the service property on or about July 7, 2015, and the meter tested accurately with a weighted average of 99.80 percent.  N.T. 38-39.   Exhibits R-6 and R-7.  

DISCUSSION

Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976).  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).

Generally, the Complainant asserts incorrect charges on his bill.  Since a portion of the complaint here alleges a billing dispute, the Complainant’s burden of proof regarding that portion of his complaint is governed by Waldron v. Philadelphia Electric Co., 54 Pa. P.U.C. 98 (1980)  In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  If the Complainant has submitted such evidence, the burden of going forward with evidence shifts to the Respondent.  If the Respondent fails to rebut the Complainant’s evidence, then the Complainant would prevail.  If the Respondent places into the record evidence to rebut the Complainant’s prima facie case, the burden of going forward with the evidence shifts back to the Complainant.  In order to satisfy the burden of proof, the Complainant must rebut the Respondent’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the Complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. P.U.C. 528 (1980).

The Commonwealth Court broadened the Commission’s ruling in Waldron in Milkie v. Pennsylvania Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001) (Milkie).  The Commonwealth Court held that the Commission’s requirement that the Complainant must establish certain specific elements in order to make out a prima facie case was too restrictive.  The Commonwealth Court ruled that even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate; the customer may prove his or her case by circumstantial evidence that the metered usage exceeded actual usage.  The Commission may consider the billing history of the account, any change in usage pattern or any other relevant facts or circumstances that come to light during the proceeding.  Bennett v Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v PECO Energy Co., Docket No. C-2010-2187197 (Order entered November 15, 2011).  This rule protects the Complainant from dismissal because of his inability to produce direct proof that the meter malfunctioned.

As noted above, the burden of proof always remains with the Complainant and if the utility  presents evidence that is co-equal or greater in weight than the Complainant’s, the Complainant will not have met his burden of proof.  The Commonwealth Court in Milkie emphasized that the mere proof by the utility that its measuring devices are accurate is no longer the sole determinant of whether there is a basis to a complaint of over billing.  Burleson v. Pennsylvania Pub. Util. Comm’n, 461 A.2d 1234 (Pa. 1983).

		The Complainant’s complaint specifies the incorrect charges on his bill occurred in January, February, March and December, 2014 and January, February, and March, 2015.  The Complainant checked the box in paragraph 4 of the Commission’s complaint form indicating that there were incorrect charges on his bill and stated in the complaint that his usage was consistent with or less than the prior winter of 2012-2013 but his bills were too high.  The Complainant did not offer any bills from the winter of 2012-2013 to show how his usage or charges may have changed in comparison to the winters of 2013-2014 and 2014-2015.  The Complainant’s testimony provided additional information regarding the basis of his claim that there were incorrect charges on his bill as he stated he, his wife and son lived at the service property in the winter of 2012/2013, but moved out of the property in June 2014 to live temporarily in Connecticut while his son attended college in Connecticut.  Therefore, during the winter of 2014 and 2015, the usage should have been less and the bills should have been lower than before.

The property is a 1400 square foot residence, which has electric baseboard heat.  Additionally, an electric space heater was used in the garage (an additional 140 square foot space).  The property contained an electric hot water heater as well.  It is unknown what other electric appliances may have been in the service property because Complainant refused an offer of Met-Ed to perform a Customer Billing Analysis.  Therefore, the potential monthly usage of electricity is unknown as there is no report.

During the winter months in question, Complainant claims the “pipes were drained” and the heat was off except for those times when Complainant visited the property for a couple of days monthly when he would turn the heat up to 75 degrees Fahrenheit.  It is unclear whether Complainant visited the service property approximately once a month for a day or two during January, February and March, 2015 and saw no footsteps during three visits or whether Complainant did not visit the property during those months, then in April noticed no footprints as he testified to both facts but did not offer specific dates when he visited the property.  N.T. 6-20.  Complainant’s testimony was contradictory and inconsistent as to whether he visited the property during the winter of 2015.  Complainant testified that Met Ed did not actually read his meter during these months based upon the fact that he saw no footsteps in the snow on his property to indicate the meter had been read. 
Meter Test

I find the testimony of Joshua Goetz to be credible.  N.T. 41.   Met Ed tested the Complainant’s meter on or about July 7, 2015, and the meter tested accurately with a weighted average of 99.80 percent.  N.T. 38-39.   Exhibits R-6 and R-7.  This weighted average is within the Public Utility Code’s guidelines allowing a 2% margin of error at 52 Pa. Code §57.20.  The Complainant did not present any credible evidence challenging the Respondent’s meter test.  Because the Complainant was capable of using the amount of electricity shown on his bills and because the meter removed from his residence tested as accurate in 2015, this weighs in favor of a finding that the bills were accurate.  

Meter Reading

52 Pa. Code § 56.12 provides in pertinent part as follows:
[bookmark: 56.12.]§ 56.12. Meter reading; estimated billing; customer readings.
	Except as provided in this section, a public utility shall render bills based 	on actual meter readings by public utility company personnel. 
	(1) Inapplicability to seasonally billed customers. This section does not 	apply to customers billed on a seasonal basis under terms included in the 	ariff of the public utility. 
	(2) Estimates for bills rendered on a monthly basis. If a public utility bills 	on a monthly basis, it may estimate usage of service every other billing 	month, so long as the public utility provides a customer with the 	opportunity to read the meter and report the quantity of usage in lieu of the 	estimated bill. The resulting bills must be based on the information 	provided, except for an account when it is apparent that the information is 	erroneous. 
		(i) Upon the request of the customer, the public utility shall, at 			least annually, provide preaddressed postcards on which the 			customer may report the reading. The public utility shall provide 			additional preaddressed postcards on request. The public utility 			may choose to make available electronic and telephonic methods 			for customers to report meter reading information. 
		(ii) The public utility may establish due dates by which the 				customer supplied reading shall be received for a bill to be based 			upon the meter reading of the customer or occupant. If the reading 			of a customer or occupant is not received by that due date, the 			public utility may estimate the quantity of usage. The public utility 			may establish due dates for submitting a meter reading when the 			customer or occupant utilizes an electronic method for reporting 			meter readings. 
	(3) Estimates permitted under exigent circumstances. A public utility may 	estimate the bill of a customer if extreme weather conditions, emergencies, 	equipment failure, work stoppages or other circumstances prevent actual 	meter reading. 
52 Pa. Code § 56.12.

Complainant’s testimony that the meter reads in the months in question were all estimated reads is unpersuasive.  First, Complainant’s testimony that there were no actual reads is based upon his observation that he saw no footsteps in the snow and that his driveway had not been plowed during the winter months of 2015.  However, when asked, Complainant could not recall any specific dates when he visited the property during those months, and some of his testimony indicates he did not visit the property at all during January, February and March 2015, but only made the observation at the end of this period.  There was no corroborative evidence offered to show when snowfall occurred in the area of the service property other than the general statement of Mr. Asmar that approximately 3 feet of snow fell during that winter.  Presumably, it did not all fall on one day, and it is reasonable to infer that even if there had been footsteps when a meter read was made, those footprints may have disappeared due to subsequent snowfall and/or wind.  

The testimony as to lack of footprints in the snow is insufficient to rebut the credible testimony of Ms. Dietrich and Exhibit R-1, which show Met Ed obtained scheduled actual readings on January 27, 2014, and March 26, 2014, January 26, 2015 and March 27, 2015, and there are no corrective estimates on the account.  N.T. 23.  Exhibit R-1.  The Company is under no obligation to take actual meter reads every month, and it violated no regulation by conducting bi-monthly actual reads of Complainant’s meter.  Therefore, I find no violation of 52 Pa. Code § 56.12.  Additionally, Respondent acted in accordance with its Met-Ed Tariff, Electric Pa. P.U.C. No. 51, Rule 12 which provides, “Meters shall be read and bills for service shall be rendered monthly by the Company based upon its meter reading and billing schedule, except as otherwise provided in this Tariff.  The Company reserves the right to read meters in all or any part of its service area on a bi-monthly or quarterly schedule, except as provided for under Chapter 56 of the Commission’s regulations.”  Exhibit R-2. 

Billing Comparison

Complainant’s billing comparison taken from Exhibits R-1 and R-5 in part is as follows.

Date		    Consumer Usage 	    Avg. Temp.		Type of Read		Billed 
Dec-13			   840			32		Estimate		$103.89
Jan-14			5,564			25		Actual			$639.72
Feb-14			2,991			24		Estimate		$346.52
Mar-14			3,592			30		Actual			$397.50
Dec-14			3,169			37		Estimate		$330.40
Jan-15			1,229			28		Actual			$130.49
Feb-15			3,672			24		Estimate		$364.32
Mar-15			3,129			33		Actual			$358.87

Exhibits R-1 and R-5 show that Respondent’s meter reading and use of estimates for bills rendered on a monthly basis was in compliance with 52 Pa. Code § 56.12 (relating to meter reading; estimated billing; and ratepayer readings.)  Readings alternated from actual to estimated readings on a monthly basis.  Thus, bi-monthly actual readings were taken during the months at issue.  The average temperatures were at or near freezing during the months in question.   January and February, 2014 were particularly cold with average temperatures at 25 and 24 degrees, respectively.  

The evidence shows that the average kWh monthly usage is 4,025 costing $403 for the winter 2012/2013.  N.T. 34-35.  The average kWh monthly usage for the period December 2013 through March 2014 is 3,246 or $372.  N.T. 35.  Exhibits R-1 and R-5.  The average kWh per month from December 2014 through March 2015 was 2,799 kilowatt hours and an average amount of $296.  N.T. 36.  Exhibits R-1 and R-5.  The service property usage from the previous 12 months is 2,000 kilowatt hours higher than the current month and the price paid is about $2,500 less.  Overall, the usage is consistent and reflects outside temperatures.  N.T. 34-35, Exhibit R-5.  

I find the testimony of Gina Dietrich, who is employed by Met-Ed as an advanced business analyst in the Pennsylvania Compliance Department, to be credible.  N.T. 15-16.  Ms. Dietrich explained that Complainant called questioning the amount of his bills on several occasions, and he was offered a customer billing analysis on April 17, 2014, which he declined.    N.T. 33-34.  Without a customer billing analysis report to show the range of kilowatt usage in the service property, it is difficult to ascertain whether the reported usage on Exhibits R-1 and R-5 is incorrect. 

The Complainant’s evidence regarding inaccurate billing consisted mostly of unsupported and conflicting assertions that the pipes were drained, and the heat was shut off during the months in question; however, during unspecified dates, the heat was on at 75 degrees Fahrenheit and an electric space heater was on in the garage at least when Complainant visited his property for a couple of days each month and also so that his pipes did not freeze.  These assertions, no matter how honest or strong cannot form the basis of a finding in his favor.  Assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987).  Even pro se complainants must provide relevant and necessary information.  The Complainant in this case proceeded pro se by choice and bore the risk of doing so.  Groch v. Unemployment Comp. Bd. of Review, 472 A.2d 286 (Pa. Cmwlth 1984); Vann v. Unemployment Comp. Bd. of Review, 494 A.2d 1081 (Pa. 1985).  Accordingly, I find the Complainant failed to carry his burden of proving by a preponderance of evidence that the Respondent incorrectly overcharged him for his usage of electricity during the winter months of 2014 and 2015.



CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701

		2.	Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.

		3.	The Complainant has not met his burden of proving that he is entitled to relief.  66 Pa. C.S. §332(a).

		4.	The Complainant’s burden of proof in this proceeding is governed, in part, by Waldron v. Philadelphia Electric Co., 54 Pa. P.U.C. 98 (1980).

		5.	If a utility bills on a monthly basis, it may estimate usage of service every other billing month, so long as the utility provides a ratepayer with the opportunity to read the meter and report the quantity of usage in lieu of the estimated bill.  The resulting bills shall be based on the information provided, except for an account where it is apparent that the information is erroneous.  52 Pa. Code § 56.12.

		6.	Evidence of record does not support a finding that Respondent’s actions constitute a violation of the Public Utility Code, Commission regulations or any outstanding order.  



ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the complaint of Hani Asmar against Metropolitan Edison Company at Docket No. C-2015-2479032 is hereby denied.

		2.	That the case at Docket No. C-2015-2479032 is marked closed.


[bookmark: _GoBack]Date:	December 1, 2015						/s/				
		Elizabeth H. Barnes
		Administrative Law Judge


13

