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This case involves a formal Complaint which, on its face, alleges mis-billing but which also raises a jurisdictional issue.  Green Hills Manor and the Heritage of Green Hills (Green Hills or Complainant) is asking that the Commission reform an electric generation supply  contract pursuant to 66 Pa. C.S. § 508, finding that UGI Energy Services, LLC  (UGIES or Respondent) is responsible for and must pay the Complainant $27,759.50.  For the reasons set forth below, the Commission does not have the authority to reform the contract or to grant the relief requested, and so the Complaint must be dismissed.
HISTORY OF THE PROCEEDING


On April 30, 2014, Green Hills filed a formal Complaint against UGIES alleging incorrect charges on an electric bill for the period December 20, 2013 to January 20, 2014.  Green Hills maintains that UGIES should have initiated service to Complainant on December 20, 2013.


On July 11, 2014, the Secretary of the Commission served the Complaint on UGIES.


On July 31, 2014, UGIES filed an Answer and New Matter.  In that Answer, UGIES maintained that Complainant was properly billed for electric service by Liberty Power Holdings, LLC (Liberty), which is not affiliated with UGIES.  UGIES specifically denied that it had any obligation to provide electric service to the Complainant for the period December 20, 2013 to January 20, 2014.  In its New Matter, UGIES argued that the contractual start date for service was selected by Complainant five months in advance, and that Complainant only selected an earlier start date after January, 2014 electricity service from Liberty was already completed, and Complainant realized that it was subject to market-based rates, and that Complainant has failed to state a claim upon which relief may be granted.  No responsive pleading to the New Matter was filed.



On August 26, 2014, a hearing notice was issued setting Monday, October 27, 2014, as the date for a (telephonic) evidentiary hearing at the Commission’s Harrisburg Office.  



On October 22, 2014, Complainant requested a continuance in order to obtain counsel.  The request was not opposed by the Respondent, and an Order granting a continuance was issued that day.  The hearing was re-scheduled for December 4, 2014.


An evidentiary hearing in this case was held originating from the Harrisburg office of the Commission on December 4, 2014.  This was a telephonic hearing.  Green Hills was represented by Thomas T. Niesen, Esquire.  UGIES was represented by Frank H. Markle, Senior Counsel for UGIES.  Green Hills presented the testimony of Joseph Brendlin, Director of Financial Services, and Michael Schmincke, Director of Plant Operations.  Green Hills offered five exhibits that were received into evidence: GH Exhibit 1, a Master Power Sales Agreement; GH Exhibit 2, a series of e-mails; GH Exhibit 3, an Energy Services Enrollment Agreement; GH Exhibit 4, a calculation performed by Metropolitan Edison (Met Ed); and, GH Exhibit 5, a bill from Met Ed.  UGIES presented the testimony of one witness, Ryan McCormick, Regional Sales Manager.  UGIES offered four exhibits that were received into evidence: UGIES Exhibit 1,  an e-mail dated August 9, 2013 and attached bills; UGIES Exhibit 2, a series of e-mails from February, 2014; UGIES Exhibit 3, an e-mail dated March 17, 2014 with an attached bill; UGIES Exhibit 4, an e-mail dated march 18, 2014.  An 84 page hearing transcript was filed on December 22, 2014, which along with the exhibits, constitutes the record in this case.  The parties filed Main Briefs on January 2, 2015, and Reply Briefs on February 2, 2015.  The record closed on February 3, 2015.


This matter is now ready for decision.

FINDINGS OF FACT


1.
Complainant Green Hills Manor and the Heritage of Green Hills operates a senior living center located at 200 Tranquility Lane, Reading, Pennsylvania.


2.
Respondent UGI Energy Services, LLC, is a Commission-licensed electric generation supplier.

 

3.
Liberty Power Holdings, LLC, is a Commission-licensed electric generation supplier.


4.
Green Hills had an electric supply contract with Liberty for a fixed price electric service, but that fixed rate ended December 19, 2013, after which time Green Hills was billed by Liberty for approximately one month at a variable rate.  Tr. 11, 14, 33.


5.
Under express terms of the new contract with UGIES, the Master Power Sales Agreement, Green Hills did not receive electric service from UGIES until January 23, 2014.  Tr. 12, 23.



6.
During the approximately one month between the expiration of its contract with Liberty and the start of its new contract with UGIES, Green Hills was billed $25,209.50 for electric service at a variable rate by Liberty.  Tr. 15, Green Hills Exhibit 4.



7.
It was the understanding of Green Hills that UGIES would handle Green Hills’ enrollment with UGIES, with UGIES beginning service when that provided by Liberty ended.  Tr. 17, 23-24, 26, 33, 38.


8.
The representatives of Green Hills and UGIES never spoke face to face about specific start dates.  Tr. 25-26.



9.
Green Hills took no steps to cancel the power supply agreement with Liberty, assuming that UGIES would do that.  Tr. 33.



10.
At a meeting between representatives of Green Hills and UGIES in August, 2013, a “January, 2014” start for service by UGIES was discussed.  Tr. 47-48, 53, 61-62, 66.



11.
Unless Green Hills disclosed the end date of its supply contract with Liberty, UGIES would have no way of knowing that specific end date, unless UGIES specifically asked Green Hills for that date.  Tr. 52, 68.



12.
 An understanding of the electric meter read cycle is critical to assuring a smooth transfer of service from one EGS to another.  Tr. 67.


13.
Although UGIES did not intend to create a supplier transaction gap, UGIES did not accomplish a smooth transition of Green Hills from Liberty to UGIES.  Tr. 68-69.



14.
UGIES began service to Green Hills on the date specified in the Master Power Sales Agreement, or January 23, 2014. Tr. 70; UGIES Exhibit 1.
DISCUSSION


Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof. 66 Pa.C.S. § 332(a). "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party. Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950). 



If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility. If a utility does not rebut that evidence, the complainant will prevail. If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence. The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron).



The decision of the Commission must be supported by substantial evidence. 2 Pa.C.S. § 704. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion. More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established. Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm'n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

Does the Commission Have Jurisdiction to Adjudicate This Complaint?


This case was listed in the original, formal Complaint as a billing dispute over which the Commission has jurisdiction.  What is at issue is UGIES’ responsibility for the billing of Complainant for $27,759.50 by Liberty from December 20, 2013 to January 20, 2014.  However, Complainant is specifically seeking contract reformation under 66 Pa. C.S. § 508.  In fact, this case sounded in the Complaint and at hearing as more like a contractual dispute brought under the theory of detrimental reliance than a straightforward billing dispute.  This is one of the reasons why I asked the parties to brief this issue.


It is well-settled that the Commission does not have jurisdiction to address complaints seeking monetary damages.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  The issue which I raised at hearing (and deferred ruling on so that the parties could file briefs) was (and remains): Whether this Complaint and its requested relief is properly before the Commission, or whether the Complaint is, in essence, a claim for damages that should properly be brought before a Court of Common Pleas?  I directed the parties’ attention to the action of the Commission at its December 18, 2014 public meeting in the case of Commonwealth of Pennsylvania, et al. v. IDT Energy, Inc., Docket No. C-2014-2427657 (Order adopted December 18, 2014) (IDT Energy).  In that case, the Commission reaffirmed that it does not have the authority and jurisdiction to order equitable remedies including restitution.
The Parties’ Arguments


Green Hills argues that the Commission has plenary authority under 66 Pa. C.S. 
§ 501 to direct an EGS to issue a credit or refund for an overbill, citing IDT Energy at 16-17.  Green Hills also cites Yaglidereliler Corporation v. Blue Pilot Energy LLC, Docket No. C-2014-2413732 (Order entered January 16, 2015) for the proposition that the Commission has subject matter jurisdiction to regulate certain aspects of the services provided by electric generation suppliers, including their marketing and sales activities and practices.  Green Hills Main Brief at 4-5.  Green Hills goes on to argue that the Commission has subject matter jurisdiction consistent with IDT Energy, Inc., to order what Green Hills characterizes as a “billing adjustment:” a Commission directive that UGIES provide a credit of $25,209.50 to Green Hills’ account.  Green Hills Main Brief at 8.  Finally, Green Hills argues that even if the Commission does not order the relief requested, the Commission should address the marketing and sales activities of UGIES relative to the Complainant, and make a determination whether UGIES has violated the Public Utility Code (Code) or the rules and regulations of the Commission. Green Hills Main Brief at 8.


In its Main Brief, UGIES argues that the Commission does not have the authority to reform an EGS contract under 66 Pa. C.S. § 508 because that provision of the Code is limited to contracts between public utilities and any person, corporation or municipal corporation.  UGIES Main Brief at 8-9, citing Delmarva Power & Light Co. v. Commonwealth, 870 A.2d 901, 909-912 (Pa. 2005).  UGIES contends that the Commission has only limited jurisdiction over EGS contracts under 66 Pa. C.S. §§ 2807, 2809, 2810, and that Green Hills’ contract complaint should be before a court of general jurisdiction.  Main Brief at 6-7.  UGIES reiterates that the Commission does not have jurisdiction to address complaints seeking monetary damages.  UGIES Main Brief at 9, citing Feingold.  In its Reply Brief, UGIES argues that the Complaint should be dismissed because the Commission lacks jurisdiction over the issues raised in the Complaint, and that UGIES did not engage in fraudulent, deceptive, or other unlawful marketing and sales activities.  


UGIES also raises the concern that Green Hills would have the Commission ignore UGIES’ due process rights, because Green Hills only raised the theory of a billing adjustment based on UGIES’s alleged misfeasance for the first time in its Main Brief, as opposed to the contract reformation relief Green Hills requested in its Complaint.  UGIES Reply Brief at 2.  UGIES contends that even if the Commission has the requisite jurisdiction, there is nothing in the record to suggest that UGIES engaged in any fraudulent, deceptive or other unlawful marketing and sales activities.  UGIES Reply Brief at 3.  UGIES reiterates that the case is governed by the contractual start date contained in the Master Power Sales Agreement (MPSA) which Green Hills executed, and that for the Commission to attempt to reform that contract would require the Commission to change the MPSA start date.  UGIES Main Brief at 1-2, 4; Reply Brief at 3.
Resolution


While the Commission has jurisdiction to hear this Complaint, this is not an EGS overbilling case, nor can the Commission apply Section 508 of the Code to reform the MPSA.  No one has raised the issue that Liberty’s charges for service were inaccurate or unlawful.  The amount at issue is not in dispute, nor is Liberty’s right to bill that amount disputed.



Green Hills requested that the Commission direct UGIES to, “roll back [the] start date [of the MPSA] or negotiate an alternate rate for the lapsed month.”  Complaint at ¶ 5.   Under the theory of contract reformation, Green Hills’ request for relief is that the Commission find that UGIES is responsible for and must pay the Complainant $27,759.50.  However, I agree with UGIES that Section 508 of the Code is limited in its application and is not applicable, here:

§ 508.  Power of commission to vary, reform and revise

contracts.

The commission shall have power and authority to vary,

reform, or revise, upon a fair, reasonable, and equitable basis,

any obligations, terms, or conditions of any contract heretofore

or hereafter entered into between any public utility and any

person, corporation, or municipal corporation, which embrace

or concern a public right, benefit, privilege, duty, or

franchise, or the grant thereof, or are otherwise affected or

concerned with the public interest and the general well-being

of this Commonwealth. Whenever the commission shall determine,

after reasonable notice and hearing, upon its own motion or

upon complaint, that any such obligations, terms, or conditions

are unjust, unreasonable, inequitable, or otherwise contrary

or adverse to the public interest and the general well-being

of this Commonwealth, the commission shall determine and

prescribe, by findings and order, the just, reasonable, and

equitable obligations, terms, and conditions of such contract.

Such contract, as modified by the order of the commission, shall

become effective 30 days after service of such order upon the

parties to such contract. (emphasis added)

UGIES, as a Commission-licensed EGS, is not a public utility subject to Commission regulation, except in limited circumstances. Delmarva Power & Light Co. v. Pa. Pub. Util. Comm'n, 870 A.2d 901 (Pa. 2005) (Delmarva).  In Delmarva, the Pennsylvania Supreme Court held that the definition of "public utility" at 66 Pa.C.S. § 102 does not include EGSs except for the limited purposes set forth in 66 Pa.C.S. § 2809, regarding licensing requirements and 66 Pa.C.S. § 2810, regarding revenue neutral reconciliation.  The Court noted that the Commission could forbear from regulating EGSs, pursuant to 66 Pa.C.S. § 2809(e), if it determined that the requirements of 66 Pa.C.S. § 2809 were unnecessary due to competition among the EGSs.
In addition to the fact that UGIES is a licensee of the Commission, not a utility, Green Hills did not make a case that its contract with UGIES is, “ . . . otherwise contrary or adverse to the public interest and the general well-being of this Commonwealth,” which is one of the standards requisite to the application of 66 Pa. C.S. § 508.
In sum, Green Hills argues that UGIES implicitly held itself out as an expert, and that Green Hills relied on that representation to its detriment.  Green Hills contends that UGIES led Green Hills’ management to think that a seamless transition from Liberty to UGIES would be handled in a timely manner by UGIES.  When UGIES did not enroll Green Hills as a customer until late January, 2014, that created a “transaction gap” that Liberty filled.  However, Liberty understandably did this at a variable rate, its fixed rate service commitment to Green Hills having expired.  Consequently, Complainant continued to receive power from Liberty at a variable rate for a full billing period during the extremely cold winter of 2013-2014.  
Although UGIES did not intend to create a supplier transaction gap, UGIES concededly did not accomplish a seamless transition of Green Hills from Liberty to UGIES.  Tr. 68-69.  For that reason, Green Hills argues that even if the Commission does not order the relief requested, the Commission should address the marketing and sales activities of UGIES relative to the Complainant, and make a determination whether UGIES has violated the Public Utility Code or the rules and regulations of the Commission.
UGIES’ concession that it did not accomplish a smooth transition of Green Hills from Liberty to UGIES does not confer jurisdiction on the Commission.  The Respondent, as an EGS, is not a public utility subject to Commission regulation, except in limited circumstances.  That is, the Commission may direct an EGS to refund charges when a customer has been switched to an EGS without the customer's consent.  52 Pa.Code § 57.177(b), Commonwealth of Pennsylvania, by Attorney General, Kathleen G. Kane, through the Bureau of Consumer Protection and Tanya J. McCloskey, Acting Consumer Advocate v. IDT Energy, Inc., Docket No. C-2014-2427657 (Order entered December 18, 2014).  It has never been claimed by Green Hills that it was switched without its consent.  The Commission has only the authority to order a credit or refund where the EGS overbills a customer by failing to bill a customer in accordance with its disclosure statement. 52 Pa.Code §§ 54.4(a) and 54.5(a), 66 Pa.C.S. §§ 501 and 2809(b).  Commonwealth of Pennsylvania, by Attorney General, Kathleen G. Kane, through the Bureau of Consumer Protection and Tanya J. McCloskey, Acting Consumer Advocate v. IDT Energy, Inc., Docket No. C-2014-2427657 (Order entered December 18, 2014).  Green Hills neither alleged nor presented evidence that UGIES overbilled Green Hills by failing to bill it in accordance with its disclosure statement
While it may be argued that both Green Hills and UGIES were careless in their handling of this transaction, the Commission does not have the statutory authority to grant relief in this case.  The Complaint, therefore, must be dismissed. 

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties to this proceeding. 66 Pa.C.S. § 701.



2. 
The Respondent, as a licensed EGS, is not a public utility subject to Commission regulation, except in limited circumstances. Delmarva Power & Light Co. v. Pa. Pub. Util. Comm'n, 870 A.2d 901 (Pa. 2005). 



3.
The Commission can direct an EGS to refund charges when a customer has been switched to an EGS without the customer's consent. 52 Pa.Code § 57.177(b), Commonwealth of Pennsylvania, by Attorney General, Kathleen G. Kane, through the Bureau of Consumer Protection and Tanya J. McCloskey, Acting Consumer Advocate v. IDT Energy, Inc., Docket No. C-2014-2427657 (Order entered December 18, 2014).



4.
The Commission can order a credit or refund where the EGS overbills a customer by failing to bill a customer in accordance with its disclosure statement. 52 Pa.Code §§ 54.4(a) and 54.5(a), 66 Pa.C.S. §§ 501 and 2809(b).  Commonwealth of Pennsylvania, by Attorney General, Kathleen G. Kane, through the Bureau of Consumer Protection and Tanya J. McCloskey, Acting Consumer Advocate v. IDT Energy, Inc., Docket No. C-2014-2427657 (Order entered December 18, 2014).
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Green Hills Manor and
the Heritage of Green Hills against UGI Energy Services, LLC at Docket No. C-2014-2420911, is dismissed.

2.
That the Secretary mark this docket closed.

Dated:
November 10, 2015




/s/













Dennis J. Buckley








Administrative Law Judge
� 	Green Hills did not retain counsel until after the originally scheduled hearing date in this case.


� 	In its Main Brief, UGIES argues that Green Hills’ Complaint should be dismissed for failure to join Liberty as an indispensable party.  As the amount of Liberty’s billing and its right to bill Green Hills has never been an issue, such joinder was not necessary.
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