BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Amy Kush						:
							:
	v.						:		C-2015-2502636
							:
UGI Utilities, Inc.					:



ORDER
DENYING PRELIMINARY OBJECTION

On September 4, 2015, Amy Kush filed with Pennsylvania Public Utility Commission a formal complaint against UGI Utilities, Inc. (UGI), Docket Number C-2015-2502636.  In her complaint, Ms. Kush indicated that UGI is threatening to shut off her service and that she is having a reliability, safety or quality problem with her utility service.  Ms. Kush also provided additional detail regarding her complaint, including information about her domestic and financial situation and her religious beliefs.  Ms. Kush indicated as her requested relief that, among other things, she would like the company to “keep everyone connected.”

On September 28, 2015, UGI filed an answer and new matter in response to the complaint filed by Ms. Kush.  In its answer, UGI admitted that Ms. Kush has received notice of pending termination of service due to her repeated and persistent failure to pay monthly bills in full and on a timely basis.  UGI also stated that the details regarding Ms. Kush’s domestic and financial situation and religious beliefs are irrelevant and immaterial commentary to which no response is possible or required.  In its new matter, UGI averred that the complaint filed by Ms. Kush makes no relevant or material allegations regarding the electric service provided by UGI and, therefore, Ms. Kush has failed to set forth any violation by UGI of the Public Utility Code, any order or regulation of the Commission or the UGI tariff.  UGI concluded that, consequently, the complaint should be dismissed for legal insufficiency because there are no genuine issues of material fact and UGI is entitled to judgment as a matter of law.

Also, on September 28, 2015, UGI filed a preliminary objection in response to the complaint filed by Ms. Kush.  In its preliminary objection, which was accompanied by a notice to plead, UGI averred that Ms. Kush made no relevant or material allegations regarding electric service provided by UGI and has failed to set forth what UGI did or failed to do in providing service to her.  UGI averred again that Ms. Kush has set forth a litany of irrelevant and immaterial commentary regarding her domestic and financial situation and religious beliefs.  UGI concluded that there are no genuine issues of material fact and UGI is entitled to judgment as a matter of law.  

On October 2, 2015, Ms. Kush filed an answer to UGI’s preliminary objection.  In her answer, Ms. Kush argued, among other things, that “in response to material allegations regarding the service, they have threatened to do bad things to me.  It is just a threat at this time, they have threatened to terminate my service leaving me all kinds of unsurvivable without electricity/heat source just because I have decided to follow JESUS now and have stopped working for money.”  Ms. Kush added that her service has not yet been terminated but termination has been threatened and that “factual dispute exists, [because] these people have threatened to do bad things to me.”

Ms. Kush’s answer to UGI’s new matter was due no later than October 21, 2015.  52 Pa.Code §§ 5.63(a), 1.12(a), 1.56(a)(1) and (b).  Ms. Kush did not file an answer to UGI’s new matter.

On November 18, 2015, the Commission issued a Motion Judge Assignment Notice indicating that I am responsible to resolve any issues which may arise during the preliminary phase of this proceeding.

UGI’s preliminary objection is now ready for disposition.  For the reasons discussed below, UGI’s preliminary objection will be denied and Ms. Kush’s compliant will be heard before an administrative law judge.
 
Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure provides for the filing of preliminary objections.  52 Pa.Code § 5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Section 5.101(a) provides:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

52 Pa.Code § 5.101(a)(1)-(7).

For purposes of disposing of preliminary objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to Ms. Kush and should dismiss the complaint only if it appears that Ms. Kush would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

		In this case, Ms. Kush argued in her complaint that UGI is threatening to shut off her utility service.  She added significant additional material that the Commission lacks jurisdiction to hear, including, as UGI noted, commentary regarding her domestic and financial situation and religious beliefs.  Ms. Kush also stated, however, that “we get no money and the utilities trying to get me to convert my beliefs!  Threatening to do harm to me just because I have become poor.”  As her requested relief, Ms. Kush stated, among other things, that she wants UGI to “stop putting profits before the health and wellbeing of people” and “keep everyone connected.”  Ms. Kush reiterated these averments in her answer to UGI’s preliminary objection.

		In response, UGI’s answer and new matter, as well as the preliminary objection, argue that Ms. Kush has failed to set forth in her complaint any violation by UGI of the Public Utility Code, a Commission order or regulation or a UGI tariff and that there are no genuine issues of material fact.  UGI added that the complaint is legally insufficient and should be dismissed as a matter of law.

		UGI’s preliminary objection will be denied.  When accepting as true all well pleaded material facts in the complaint, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to Ms. Kush, as is required to do when addressing UGI’s preliminary objection, it does not appear that Ms. Kush would not be entitled to relief under any circumstances as a matter of law.  Ms. Kush averred in her complaint that UGI has threatened to terminate her service.  The Commission has extensive regulations regarding service termination and Ms. Kush’s averments warrant a hearing to determine whether UGI violated those, or other, regulations.  UGI’s answer and new matter and preliminary objection focus instead on the extensive commentary Ms. Kush provided regarding her domestic and financial situation and religious beliefs.  The Commission does not have jurisdiction over Ms. Kush’s averments regarding her domestic and financial situation and religious beliefs.  However, the Commission does have jurisdiction over Ms. Kush’s averments regarding the threatened service termination.  

As a result, Ms. Kush’s complaint is not legally insufficient.  A preliminary objection based on legal insufficiency is referred to as a demurrer.  Preliminary objections in the form of a demurrer will be sustained only in cases which are free and clear of doubt and where dismissal is clearly warranted by the record.  Community Life Support Systems, Inc., et al. v. Commonwealth of Pennsylvania, 689 A.2d 1014, 1017 (Pa. Cmwlth. 1997).  Any doubt must be resolved in favor of overruling a demurrer.  Id.; see also, Hoffman v. Misericordia Hospital of Philadelphia, 439 Pa. 501, 267 A.2d 867 (1970) (“the question presented by the demurrer is whether on the facts averred, the law states with certainty that no recovery is possible”).  To the extent, UGI needs additional detail regarding Ms. Kush’s complaint to prepare for hearing, it may avail itself of the Commission’s discovery regulations.  The complaint, however, is not legally insufficient and should not be dismissed on a preliminary basis.

		As a result, UGI’s preliminary objection will be denied.  As noted above, the standard for granting a preliminary objection is high.  A preliminary objection will only be granted in those cases where, after accepting as true all well pleaded material facts from the nonmoving party, and every reasonable inference from those facts, it is clear that Ms. Kush would not be entitled to relief under any circumstances as a matter of law.  UGI has failed to satisfy this standard with regard to Ms. Kush’s complaint.  When viewing the complaint in the light most favorable to Ms. Kush, it appears that her complaint pertains to the Commission’s service termination regulations.  The complaint, therefore, should not be dismissed on a preliminary basis but Ms. Kush should have the opportunity to have her complaint heard before an administrative law judge.  

		Ms. Kush is advised, however, that to sustain her burden of proof at hearing, she must demonstrate by a preponderance of the evidence that UGI has violated the Public Utility Code, a Commission order or regulation or a Commission-approved Company tariff.  In addition, all orders of the Commission must be supported by substantial evidence.  This is a different standard than that used in addressing UGI’s preliminary objection.  Ms. Kush will also be precluded from raising any arguments during the hearing that the Commission does not have jurisdiction over.  

ORDER

THEREFORE,

IT IS ORDERED:

1. That the Preliminary Objection filed by the Pennsylvania UGI Utilities, Inc. at Docket Number C-2015-2502636 on September 28, 2015 is hereby denied.

1. That the formal complaint filed by Amy Kush against the UGI Utilities, Inc. will be heard in an Initial Hearing before an Administrative Law Judge.


Date: December 2, 2015									
							Joel H. Cheskis 
							Administrative Law Judge
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