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Re:  Sarah Bernardi v. West Penn Power Company
Docket No. C-2014-2453852

Dear Sccretary Chiavetta:

On behalf of West Penn Power Company, | have enclosed for filing the Reply of West
Penn Power Company 1o the Exceptions of Sarah Bernardi in the above-captioned maiter.

Copies have been served on all partics as indicated in the attached Certificate of Service.

Very tr urs,

Brian C\Wauhop
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

SARAH BERNARDI :
V. : " Docket No. C-2014-2453852
WEST PENN POWER COMPANY :

REPLY OF WEST PENN POWER COMPANY
TO THE EXCEPTIONS OF SARAH BERNARDI

L. INTRODUCTION

AND NOW, West Penn Power Company (“West Penn” or the “Company”), by and
through its counsel, Brian C. Wauhop and Buchanan Ingersoli & Rooncy PC, files this Reply to
the Exceptions of Sarah Bernardi (“Complainant™) in response to the Initial Decision issued in
this matter on November 3, 2015.

The Pennsylvania Public Utility Commission (“Commission”) should deny the
Complainant’s Exceptions and affirm the Initial Decision. The Exceptions ask the Commission
to evaluate and enforce environmental rcgulations which are not within the Commission’s
jurisdiction. The Company agrees with the ultimate {indings reached in the Initial Decision
sustaining the Company’s plan to manually cut the vegetation and treat the remaining stumps

with herbicide on the Complainant’s property and that the limitations %posed on the Company
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are constrained to the Complainant’s property only.'

' Initial Decision p. 44, ordering Paragraphs |1 2, 3 and 4. The Company certainly intended no disrespect in
conveying its opposition to the Complainant’s attempts to introduce materials in this case upon which the
Commission could not base findings or conclusions. Its strong opposition was based on the extraordinary
circumstances presented in this complaint proceeding: the Complainant's testimony and evidence were designed to
prove alleged violations of regulations and laws administered by the Pennsylvania Department of Environmental
Protection (“DEP”). When coupled with the Complainant’s unfamiliarity with the formal hearing process (e.g.,
interjecting legal argument in her fact presentation and introducing new testimony while cross-examining Company
witnesses), the Company was placed into the unusuai situation of defending what it considered to be a record
containing material that could not form the basis of lawful findings and conclusions.



1L BACKGROUND AND PROCEDURAL HISTORY

On October 16, 2014, the Complainant filed a Formal Complaint with Commission
asking the Commission to prohibit the Company {rom applying herbicide to control vegetation
growing in a transmission corridor that crosses the back of her property located at 1022 Dahlia
Lane, Jeannette, Pennsylvania 15644. Among other things, the Complainant alleged that
herbicides are not safe when ingested at levels that exceed United States Environmental
Protection Agency (“EPA”) levels.

On or about November 19, 2014, the Complaint was served upon the Company via
electronic mail.

On December 9, 2014, West Penn filed an Answer admitting in part and denying in part
the material allegations set forth in the Complaint.

An evidentiary hearing was held in this matter on June 3, 2015 before Administrative
Law Judge Susan D. Colwell (“ALJ”). The Complainant appeared pro se.

On Junc 4, 2015, the ALJ issued a Briefing Order scheduling deadlines for Main Briefs
and Replies to Main Briefs. The Complainant filed a main bricf and no reply brief; the Company
filed a main brief and reply brief.

On November 3, 2015, the Company was served with the Initial Decision which granted
the Complaint in part and denied the Complaint in part.

On November 16, 2015, the Complainant filed Exceptions to the Initial Decision.

In accordance with Section 5.535 of the Commission regulations, 52 Pa. Code § 5.535,

West Penn submits the following Reply to the Complainant’s Exceptions.



III. REPLY TO EXCEPTIONS

As the ALJ correctly pointed out in the Initial Decision, the Complainant has the burden
of proof to establish that the public utility violated the Public Utility Code, the Commission’s
regulations, or an outstanding order of the Commission.” The transcript and briefs show that the
bulk of the Complainant’s Formal Complaint, the evidence presented at hearing, and now the
Exceptions are based solely on c¢laims relating to environmental issues that fall within the
jurisdiction of the DEP. The Company agrees with the ALJ’s ruling that the Commission cannot
enforce the regulations of another state agency.” The Exceptions do not cstablish any basis for
changing the ALJ’s proper conclusions regarding the Commission’s jurisdiction; in fact, the
second scntence of the Exceptions shows that the Complainant herself understands this is true:
“[the ALJ] does not have the authority to rule on Pennsylvania State Environmental Laws.”

Therefore, the Complainant’s Exceptions do not provide any basis to alter the Initial
Decision. The Complainant’s Exceptions are requests for determinations and relief that are
beyond the Commission’s jurisdiction to provide.

In addition, the Company acknowledges that the Initial Decision applies only to the right-
of-way that crosses the Complainant’s property.” As the Initial Decision properly recognized,
the vegetation maintenance plan at issue in this case (i) included the use of EPA-approved
herbicides in accordance with their labels:® and (ii) did not include application of herbicide to the

water.” The Initial Decision also approved of the “hand cut and stump treat” maintenance

method, which is the method the Company desires to use as the Best Management Practice to

? Initial Decision, p 10-11; Conclusions of Law 1-4, 6.

? Initial Deciston, p. 23, 24.

? Exceptions, first page, second sentence.

* Initial Deeision, Ordering Paragraphs 3, 4.

® Initia] Decision, Finding of Fact No. 62; see also N.T. 131-132:1-15, 186:7-13; West Penn Exhibits [, 2, 3; Compl.
Exhibit 13,

7 Initial Decision, Finding of Fact No. 63; see afso N.T. 156:13-14, 157:21-22.



maintain the right-of-way on the Bernardi propc—:rly.8 As a result, the Company understands and
accepts that the Initial Decision’s limitation on the use of “foliar” herbicide applies only to the
circumstances of this particular case for this customer. Where “foliar” applications are
appropriate and the Best Management Practice for the Company to maintain safe, efficient and
rcliable service, the Company retains the opportunity to safely employ that method in the future.

1IV.  CONCLUSION

For the rcasons set {orth above, West Penn respectfully requests that the Commission (i)

reject the Exceptions and (ii) affirm the November 3, 2015 Initial Decision in this proceeding.

Respectfully submitted,

Date: December 3, 2015

N

Brian C. Wauhop
BUCHANANYNGERSOLL & ROONEY PC
409 North Secbnd Street, Suite 500
Harrisburg, PAN7101-1357

(717) 237-4975

Attorneys for
West Penn Power Company

® Initial Decision p. 44, Ordering Paragraph 2.



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

SARAH BERNARDI

v. : Docket No. C-2014-2453852

WEST PENN POWER COMPANY

CERTIFICATE OF SERVICE

[ hereby certify that [ have this day served a true copy of the foregoing document
upon the parties, listed below, in accordance with the requirements of § 1.54 (relating to
service by a party).

Via Email and First-Class Mail

Administrative Law Judge Susan D. Colwell Sarah Bernardi
Office of Administrative Law Judge 1022 Dahlia Lane
Pennsylvania Public Utility Commission Jeanetie, PA 15644
400 North Street — 2™ Floor araslyn(@msn.com

Harrisburg, PA 17120
scolwell@pa.gov

Dated this 3" day of December, 2015.

/)

Bridng, Wguhop, Esq.

RECEIVED

DEC -3 2015
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UPS CampusShip: View/Print Label

1,

Ensure there are no other shipping or tracking labels attached to your package. Select the Print button on the print dialog box
that appears. Note: If your browser does not support this function select Print from the File menu to print the |abel.

2. Fold the printed label at the sofid line below. Place the 1abel in a UPS Shipping Pouch. If you do not have a pouch, affix the foided
label using clear plastic shipping tape over the entire label.
3. GETTING YOUR SHIPMENT TQ UPS
Customers with a Daily Pickup
Your driver wiil pickup your shipment(s) as usual.
Customers without a Daily Pickup
Take your package to any location of The UPS StoreA®, UPS Access Point(TM) lacation, UPS Drop Box, UPS Customer Center, UPS
Alliances {Office DepotA® or StaplesA®) or Authorized Shipping Quilet near you. ltems sent via UPS Return Services{SM) (including via
Ground) are also accepted at Drop Boxes. To find the location nearest you, please visit the Resources area of CampusShip and select
UPS Locations.
Schedule a same day or future day Pickup to have a UPS driver pickup alf your CampusShip packages.
Hand the package to any UPS driver in your area.
UPS Access Point™ UPS Access Point™ UPS Access Point™
MIN & JAY STORE THE UPS STORE THE UPS STORE
53N 17TH ST 717 MARKET ST #111 3915 UNION DEPOSIT RD
HARRISBURG ,PA 17103 LEMOYNE ,PA 17043 HARRISBURG ,PA 17109
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