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Secretary of the Commonwealth 
Pennsylvania Public Utility Commission 
P.O. Box 3265 
Harrisburg, PA 17105-3265 

RECEIVFL. 
AUG3 01993 

RE: 

SECRETARY'S OFRCE 
Public Utility Commission 

J.C. Services, Inc . , Protestant 
Tad's Delivery Service, Inc . , Applicant 
Docket No. A-00109244 

FOOI-Am.A. 

Dear S i r : 

Enclosed please find an original and nine (9) copies of the Exceptions of Protestant, 
J.C. Services, Inc. to the application of Tad's Delivery Service, Inc. at the above-
captioned docket number for f i l i n g with the Commission. 

Kindly provide a time-stamped copy for our records. 

Sincerely yours, 

LIEDERBACH, HAHN, FOY & PETRI 

By: Scott A. Petri 

SAP/ccm 

Enclosures 

cc: Administrative Law Judge Marlane R. Chestnut (w/enclosure) 
Donald M. Davis, Esquire (w/enclosure) 
Administrative Law Judge Allison K. Turner (w/enclosure) 
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BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

^ GiNAL 
RECEIVED 
AUG3 01993; 

SECRETARY'S OFFICE 
Public UtiNty Commission) 

I n Re: 

APPLICATION OF 
TAD'S DELIVERY SERVICE, INC. 

Docket No. A-00109244 
FOOI-Am.A. 

EXCEPTIONS OF J.C. SERVICES. INC,. PROTESTANT 

J.C. Services, I n c . , P r o t e s t a n t , f i l e s these Exceptions 
t o I n i t i a l Decision of Marlane R. Chestnut, A.L.J., and 
Protestant excepts t o the f o l l o w i n g f i n d i n g of f a c t and 
conclusions of law: 

1. Protestant excepts to the finding that the applicant's 
i l l e g a l shipments were pursuant to a good f a i t h , reasonable 
misunderstanding as same i s against the great weight of evidence 
in the record. 

I n Bunting B r i s t o l Transfer, Inc. v. Pa. P.U.C.. 418 
Pa. 286, 210 A.2d 201 (1965) i t was s t a t e d : 

"The f i r s t p o i n t has t o do w i t h the problem 
o f burden o f p r o o f . The burden o f p r o v i n g 
good f a i t h i s on the app l i c an t. ffe can 
a c q u i t the burden o n l y through the submission 
o f proper evidence which i s both c l e a r and 
c o n v i n c i n g . " (Protestant's B r i e f , 17) 

"Here, I f i n d t h a t a p p l i c a n t ' s admittedly i l l e g a l 
s e r v ice ( t r a n s p o r t i n g e l e c t r o n i c equipment i n t r a s t a t e 
not connected t o commercial moves) was provided 
pursuant t o a good f a i t h , reasonable misunderstanding 
of the terms of i t s ICC a u t h o r i t y . " (Decision, 9) 

a. The record establishes a disregard for the 
authority of the P.U.C. The P.U.C. should not allow c a r r i e r s to 
act i n such a way as to disregard i t s authority. The I n i t i a l 
Decision, i f not overturned, w i l l encourage other c a r r i e r s to 
w i l l f u l l y operate i l l e g a l l y . 

The Applicant c o n t i n u a l l y f l a u n t s the Public U t i l i t y 
Code. Such a course of conduct should not be encouraged 
by c a s u a l l y overlooking i t otherwise the s i g n a l i s 
given t o i n d u s t r y t h a t the r u l e s and r e g u l a t i o n s mean 
nothing and t h a t shippers can accept shipments w i t h o u t 
a u t h o r i t y , r i s k i n g only f i n e s , when, and i f , they are 
caught.(Protestant's B r i e f , 18) 
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b. The applicant did not produce any testimony i n 
support of confusion. In f a c t , when questioned on cross-
examination, the Applicant admitted that he was not confused. 

The Applicant does not attempt t o e x p l a i n i t s 
actions as the r e s u l t of mistake or confusion, or, i n 
the a l t e r n a t i v e does so i n an inadequate manner. 
(Protestant's B r i e f , 17) 

Applicant d i d not s t a t e at hearing, a f t e r having a c t u a l 
knowledge t h a t i t d i d not have the c e r t i f i c a t e d r i g h t 
t o do so, t h a t i t would immediately cease and d e s i s t 
from performing such t r a n s p o r t a t i o n . This c l e a r l y 
negates any "good f a i t h " argument which Applicant might 
assert. Applicant's conduct amounts t o i n t e n t i o n a l , 
w i l f u l and "bad f a i t h " conduct. (Protestant's Brief,18) 

c. Protestant excepts to the finding that the 
applicant has met the c r i t e r i a under 52 Pa. Code §41.14 i n 
determining whether there i s positive evidence of f i t n e s s 
independent of applicant's admission of unlawful a c t i v i t i e s . 

"18. The i l l e g a l moves (which involved the 
t r a n s p o r t a t i o n of e l e c t r o n i c equipment not i n 
connection w i t h commercial moves) was done pursuant t o 
a g o o d - f a i t h , reasonable misunderstanding of the scope 
of a p p l i c a n t - t r a n s f e r e e ' s ICC and PUC a u t h o r i t y . " 
(Decision, 16) 

2. Protestant excepts to the finding that the 
applicant lacks a propensity to operate safely and l e g a l l y . 
For the reason as stated above, i t i s c l e a r from the record that 
the Applicant was not concerned with i t s lack of authority to op­
erate l e g a l l y and operated from March 1992 to the date of 
hearing, November 4, 1993 i l l e g a l l y . 

3. Protestant excepts to the finding that the payment 
of a fine and the ceasing of i l l e g a l operations i s evidence of 
good f a i t h by the applicant. 

"Further evidence of a p p l i c a n t ' s good f a i t h , and 
propensity t o act l e g a l l y , i s found i n the f a c t t h a t 
when i t s i l l e g a l a c t i v i t i e s were brought t o the 
Commission's a t t e n t i o n (by the p r o t e s t a n t ) , a p p l i c a n t 
paid the f i n e and ceased the operations i n question." 
(Decision, 10) 

The Commission customarily allows a v i o l a t i n g c a r r i e r 
t o pay a f i n e f o r each v i o l a t i o n charged i n i t s process 
of r e s o l v i n g complaints. The Protestant asserts t h a t a 
f i n e alone i s an i n s u f f i c i e n t remedy as a f i n e 
represents a f r a c t i o n of the revenues derived by the 



c a r r i e r , p a r t i c u l a r l y where the charged v i o l a t i o n s . 
Eleven (11), i n t h i s case are a f r a c t i o n of the 
shipments t h a t the A p p l i c a n t candidly admitted t h a t i t 
performed. (Protestant's B r i e f , 18) 

F i n a l l y , the Applicant argues, i n the a l t e r n a t i v e , t h a t 
c o n s i d e r a t i o n of the i l l e g a l shipments i s only one 
f a c t o r of f i t n e s s t o be considered and t h a t i f the 
Applicant performed i l l e g a l shipments, t h i s f a c t i s 
outweighed by other " p o s i t i v e evidence" of the 
c a r r i e r ' s f i t n e s s . Such evidence, Applicant argues, i s 
found i n the f a c t t h a t the Applicant i s already a 
" c e r t i f i e d " common c a r r i e r . I f t h i s were the 
a p p l i c a b l e t e s t , then any c a r r i e r w i t h e x i s t i n g 
a u t h o r i t y could t r a n s p o r t any commodity i n t r a s t a t e 
w i t h o u t proper a u t h o r i t y . ( P r o t e s t a n t ' s Reply, 3) 

a. Protestant excepts to the finding that the 
applicant's f a i l u r e to be fined i n 1991 or 1992 bears any 
relevance in that the applicant became incorporated and began 
operations in March of 1992. 

b. Protestant excepts to the finding that the 
applicant, by paying a fine, has demonstrated a propensity to act 
l e g a l l y . 

4. Protestant excepts to the conclusion that applicant 
has sustained i t s burden of proof of establishing i t possesses a 
propensity to operate safely and l e g a l l y . 

5. Protestant excepts to the finding that applicant 
ceased i t s i l l e g a l a c t i v i t i e s . 

"...the Complaint was resolved by payment of the 
$3,000.00 f i n e , and t h a t a p p l i c a n t has ceased 
performing such t r a n s p o r t a t i o n pending r e s o l u t i o n of 
t h i s A p p l i c a t i o n . 1 1 (Decision, 16) 

Given the pending i n v e s t i g a t i o n s by the PA PUC i n t o the 
shipments by the A p p l i c a n t , the Protestant i s c o n f i d e n t 
t h a t evidence of s i g n i f i c a n t and frequent v i o l a t i o n s of 
Applicant's a u t h o r i t y w i l l be forthcoming.(Protestant's 
Reply, 3) 

6. Based upon information and b e l i e f and as i s more 
f u l l y set forth i n the Motion for Reconsideration of J.C. 
Services, Inc., Protestant, i t i s averred that the applicant 
continues to perform i l l e g a l shipment intrashipments. A copy of 
the Motion i s attached as Exhibit "A". 

A p p l i c a n t has come before the Commission having 
admittedly performed services which i t understood t o be 



unlawful and apparently intends t o continue t o perforin 
t h i s unauthorized s e r v i c e . Stated...are numerous record 
references t o support t h i s p o s i t i o n and there are 
a d d i t i o n a l statements i n the record too numerous t o 
recount here i n f u l l . ( P r o t e s t a n t ' s B r i e f , 16) 

7. Prot e s t a n t excepts t o the f i n d i n g t h a t the 
a p p l i c a n t has adequate f i n a n c i a l resources or o p e r a t i o n a l 
background. 

I n the Applicant's Summary of Testimony and Evidence, 
the Applicant s t a t e s , w i t h o u t c i t i n g any p o r t i o n of the 
record other than the Applicant and the Applicant's 
" f i n a n c i a l statements", t h a t the a p p l i c a n t has the 
r e q u i s i t e t e c h n i c a l and o p e r a t i o n a l experience and the 
necessary f i n a n c i a l resources t o conduct i t s o p e r a t i o n . 
(Protestant's Reply B r i e f , 1) 

a. Protestant excepts to reliance as to f i n a n c i a l 
worthiness based on an unverified f i n a n c i a l statement as 
establishing f i t n e s s . 

The Applicant f a i l e d t o introduce any testimony a t 
hearing from a q u a l i f i e d f i n a n c i a l o f f i c e r or 
re p r e s e n t a t i v e of the Ap p l i c a n t . (Protestant's B r i e f , 5 ) 

Moreover, the Applicant d i d not introduce any evidence 
p e r t a i n i n g t o c u r r e n t sales f i g u r e s or c u r r e n t 
expenses. The Applicant's evidence consisted only of 
pr o j e c t e d f i g u r e s . (See A p p l i c a n t 1 ).(Protestant's 
B r i e f , 5) 

The Applicant f a i l e d t o provide any competent evidence 
t h a t the Applicant had paid or was able t o pay the 
purchase p r i c e f o r the a u t h o r i t y sought. The l i s t of 
equipment attached t o App l i c a n t 1 does not i n d i c a t e 
whether the equipment i s leased or owned and there was 
no evidence i n t h i s regard. The Applicant f a i l e d t o 
introduce evidence r e l a t i n g t o the numbers of employees 
i t maintains, e i t h e r o f f i c e s t a f f or d r i v e r s , helpers, 
warehousemen or management. The Applicant o f f e r e d no 
testimony regarding i t s f a c i l i t y other than i t s 
l o c a t i o n i n Cinnaminson, New Jersey, i t s s a f e t y 
procedures, i t s method of p r o t e c t i n g warehoused 
merchandise, insurance coverages, i t s drug t e s t i n g 
p o l i c y , i t s method of communication w i t h i t s customers, 
the nature of i t s equipment and any matters p e r t a i n i n g 
t o i t s method of p r o v i d i n g service where items r e q u i r e 
s p e c i a l i z e d handling.(Protestant's B r i e f , 5-6) 

The Projected Cash Flow attached as p a r t of Applicant 1 
p r o j e c t s $9500.00 i n entertainment expenses f o r a 



entertainment and t h a t t h i s expenditure i s f o r "Flyers 
t i c k e t s , P h i l l i e s t i c k e t s , t h i n g s of t h a t nature". 
(R.70). I n f a c t , the Applicant t e s t i f i e d t h a t such 
expenditures were "standard i n the i n d u s t r y " . (R.70). 
The Protestant t e s t i f i e d t h a t such expenditures were 
not customary and t h a t h i s company maintains p o l i c i e s 
against e n t e r t a i n i n g customers. (R.126-129). The 
Protestant t e s t i f i e d t h a t i t s entertainment budget 
consisted of lunches w i t h customers representatives 
only when the customer r e p r e s e n t a t i v e d i d not otherwise 
have time t o meet. (R.126-127). Further testimony was 
provided t h a t other companies such as Xerox, Dupont, 
CoreStates and Pitney Bowes have p o l i c i e s against 
e n t e r t a i n i n g . (R.128).(Protestant's B r i e f , 6) 

Q: Well, do you have any knowledge as t o the 
amount of monthly gross revenues t h a t are generated 
from customers i n the nature of these movements t h a t 
we've been discussing? 

A: I t could be somewhere i n the neighborhood 
of 5 t o $7,000.00 a month.(Protestant's B r i e f , 9) 

The f i n a n c i a l i n f o r m a t i o n was i n the form of 
p r o j e c t i o n s and was not b o l s t e r e d by e i t h e r a 
F i n a n c i a l O f f i c e r of the Applicant or a C e r t i f i e d 
Public Accountant. Furthermore, the Applicant 
f a i l e d t o i d e n t i f y how these p r o j e c t i o n s were 
formulated.(Protestant's Reply B r i e f , 1) 

b. Protestant excepts to the finding that 
applicant possesses any operational experience as 
applicant's p r i n c i p a l s have no managerial experience having 
been employed only in sales and dispatch. 

c. Protestant excepts to the finding that the 
applicant can be, on the one hand, confused about i t s ICC-
PUC authority and, on the other hand, experienced i n sales 
and operations. 

I n the Discussion s e c t i o n t o f o l l o w , the 
Protestant w i l l argue t h a t t h i s testimony 
est a b l i s h e s t h a t the A p p l i c a n t has operated 
w i t h o u t proper a u t h o r i t y and w i t h knowledge t h a t 
i t s o peration i s w i t h o u t proper a u t h o r i t y and w i t h 
a disregard f o r o b t a i n i n g proper a u t h o r i t y . 

Q: Under what a u t h o r i t y do you t r a n s p o r t 
i n t r a s t a t e i n the e l e c t r o n i c area? 

A: My present PUC a u t h o r i t y which s t a t e s 
t h a t i f I o r i g i n a t e out of P h i l a d e l p h i a , I 



can t r a n s p o r t those goods w i t h i n 100 miles of 
Phi l a d e l p h i a . So, f o r example, i f I want t o 
move from one b u i l d i n g t o another i n 
Phil a d e l p h i a e l e c t r o n i c s goods which i n most 
cases are p a r t of a commercial move, my 
a u t h o r i t y allows me t o do t h a t . 

Q: Do you have t h a t e x i s t i n g a u t h o r i t y 
w i t h you? 

A: No, I don't. 

Q: Okay. 

JUDGE CHESTNUT: Excuse me, i s t h a t the 
a u t h o r i t y t h a t was granted by the terms of 
Applicant's E x h i b i t 3? 

THE WITNESS: Yes. 
(Protestant's B r i e f , 9) 

Q: I've marked a document which I j u s t 
handed t o you as Protestant E x h i b i t Number 1 
and ask you i f t h a t i s a copy of p a r t of your 
t a r i f f f i l e d w i t h the PUC as p e r t a i n s t o your 
c u r r e n t a u t h o r i t y ? 

A: Yes. 

0; Can you please p o i n t t o the p r o v i s i o n 
i n t h i s c e r t i f i c a t e of a u t h o r i t y which allows 
you t o make the movements t h a t you've j u s t 
been t e s t i f y i n g w i t h regard to? 

A: I t ' s not s t a t e d . 

Q: So then you do not have a u t h o r i t y t o 
make the movements t h a t you have t e s t i f i e d 
t h a t you have been making since you 
s t a r t e d operations i n March of t h i s year? 

[N.T. P. 22-23] 
[emphasis added] 

Q: were you concerned about whether you 
were w i t h i n your e x i s t i n g PUC c e r t i f i c a t e d 
r i g h t s ? 

A: I was i n my e x i s t i n g PUC a u t h o r i t y . 

Q: And what l e d you t o bel i e v e t h a t ? 



A: To be honest w i t h you, I thought I 
could c a r r y w i t h i n 100 miles of Ph i l a d e l p h i a . 
(Protestant's B r i e f , 11) 

Q: So you assumed because i t says you 
have the r i g h t t o t r a n s p o r t as a Class D 
c a r r i e r household goods and o f f i c e f u r n i t u r e , 
i n use and new f u r n i t u r e uncrated from p o i n t s 
i n the C i t y and County of Phi l a d e l p h i a t o 
poi n t s w i t h i n an a i r l i n e distance of 100 
s t a t u t o r y miles of Phi l a d e l p h i a C i t y H a l l and 
vi c e versa t h a t gave you a u t h o r i t y t o make 
i n t r a s t a t e PUC movements? 

A: I t was my understanding t h a t I could 
handle t h a t type of equipment w i t h i n the 100 
miles. 

Q: Then why would your company pay 
$7,500.00 f o r the r i g h t s t h a t i t ' s seeking 
today? 

A: To expand t h a t a u t h o r i t y . 
[N.T. p.27-28] 

[emphasis added] 
(Protestant's B r i e f , 12) 

Q: Now knowing t h a t you do not ca r r y 
a u t h o r i t y t o make the movements t h a t we've 
been d e s c r i b i n g today, the e l e c t r o n i c 
movements which are i n t r a s t a t e f o r various 
customers which are unconnected t o commercial 
moves, w i l l you now cease immediately? 

A: You're cl a i m i n g t h a t I don't have the 
a u t h o r i t y . 

Q: No. You t o l d me today t h a t you see 
t h a t you don't have the a u t h o r i t y unless I 
t o t a l l y misunderstood the l a s t h a l f hour. 

A: I don't see i t mentioned here but i t 
was my b e l i e f t h a t we had the a u t h o r i t y t o 
move equipment. 

Do you s t i l l b e l i e v e t h a t ? 

Yeah, I do bel i e v e i t , yes. 

And what p o r t i o n of Protestant 1 
gives you t h a t a u t h o r i t y ? 

[N.T. p. 39-40] 



gives you t h a t a u t h o r i t y ? 
[N.T. p. 39-40] 

[emphasis added] 

THE WITNESS: I b a s i c a l l y know the 
question. I t was my b e l i e f t h a t we had the 
a u t h o r i t y t o do e l e c t r o n i c moves w i t h i n the 
mileage as l i s t e d here and I've been doing so 
based on my b e l i e f . ( P rotestant's B r i e f , 11-
12) 

Q: I s there something i n p a r t i c u l a r 
about paragraph 3 of Prot e s t a n t 1 t h a t i s 
confusing t o you? 

A: No. 
[N.T. p. 41-42] 
[emphasis added] 

(Protestant's B r i e f , 12) 

d. Protestant excepts to the finding that the 
record establishes adequate f i n a n c i a l a b i l i t y to operate the 
proposed service or contains any r e l i a b l e information 
pertaining to f i n a n c i a l a b i l i t y . 

" E x h i b i t I i s described as a statement of 
f i n a n c i a l position/balance sheet dated March 1, 
1992 ( i t was not i n d i c a t e d who prepared t h i s 
document, or whether the i n f o r m a t i o n contained i n 
i t was v e r i f i e d i n any way)..." (Decision, 11) 

e. Protestant excepts to the conclusion that 
applicant has sustained i t s burden of proof of establishing 
i t possesses technical or f i n a n c i a l a b i l i t y to provide the 
servi c e . 

"Although the evidence on o p e r a t i o n a l f i t n e s s was 
extremely skimpy, I f i n d t h a t a p p l i c a n t has 
sustained i t s burden of proof on t h i s issue." 
(Decision, 12) 

The Applicant's burden of proof requires that more than 
"skimpy" evidence be presented. The PA Public U t i l i t y 
Commission i s cloaked with the r e s p o n s i b i l i t y of protecting 
the public against C a r r i e r s who do not possess the necessary 
f i n a n c i a l a b i l i t y or the technical a b i l i t y to operate 
properly. Furthermore, i t i s the Applicant's burden, and not 



the burden of the Protestant, t o introduce competent 
evidence of i t s f i t n e s s . The Applicant has f a i l e d t o meet 
i t s burden, and therefore the application f o r transfer must 
be denied. 

Respectfully submitted, 

LIEDERBACH, HAHN, FOY & PETRI 

By: yi-u^k ivsiu r fij^L 
SCOTT A. PETRI, ESQUIRE 
Attorney for Protestant 
J.C. Services, Inc. 



CEKriFICATE OF SEJRVICB 

I , SCOTT A* PETRI, ESQUIRE, c e r t i f y t h a t on the 30th 

day of August, 1993, I d i d serve a t r u e and c o r r e c t copy of the 

Exceptions of J.C. Services, Inc., Protestant upon the f o l l o w i n g 

persons i n the manner i n d i c a t e d : mt— J^M—J\ / r - i - ^ 

IRECEIVfcl 
VIA FIRST CLASS U.S. MAIL. POSTAGE PREPAID: 

SEP 11993 
MARLANE R. CHESTNUT 
Ad m i n i s t r a t i v e Law Judge SECRETARY'!-J^IC 
Commonwealth of Pennsylvania Public Utiliiy Comn1^. 
Pennsylvania Public U t i l i t y Commission 
Ph i l a d e l p h i a State O f f i c e B u i l d i n g 
1400 West Spring Garden Street 
P h i l a d e l p h i a , PA 19130 
DONALD M. DAVIS, ESQUIRE 
Attorney f o r App l i can t 
4th F l o o r , C u r t i s Center 
Independence Square West 
Ph i l a d e l p h i a , PA 19106-3304 

SCOTT A. PETRI, ESQUIRE 
Attorney for Protestant 

Dated: August 30, 1993 



BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

In Re: 

APPLICATION OF 
TAD'S DELIVERY SERVICE, INC. 

Docket No. A-00109244 
FOOI-Am.A. 

AND NOW, t h i s day of , 1993, upon 

co n s i d e r a t i o n of the w i t h i n P e t i t i o n , i t i s hereby ORDERED t h a t 

the record on the above-captioned matter i s opened and a hearing 

be held on the day of , 1993 f o r the purpose of 

pr e s e n t a t i o n of evidence by Protestant of Applicant's a l l e g e d 

i l l e g a l a c t i v i t y since November 4, 1992. 

SO ORDERED: 

J. 



BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

In Re: 

APPLICATION OF 
TAD'S DELIVERY SERVICE, INC. 

Docket No. A-00109244 
FOOI-Am.A. 

PETITION TO RECONSIDER INITIAL DECISION 
AND/OR RE-OPEN RECORD 

J.C. SERVICES, INC., Protestant, f i l e s t h i s P e t i t i o n t o 
Reconsider I n i t i a l Decision and/or Re-open Record under 
and i n support t h e r e o f , avers the f o l l o w i n g : 

1. An i n i t i a l hearing was held on November 4, 1992. 

2. An i n i t i a l d e c i s i o n was rendered by A d m i n i s t r a t i v e 
Law Judge Marlane R. Chestnut on J u l y 21, 1993, a copy of which 
i s attached hereto. 

3. Paragraph 4 of the Order states "That a p p l i c a n t 
s h a l l not engage i n any t r a n s p o r t a t i o n granted by t h i s Order 
u n t i l i t has complied w i t h the requirements of the Pennsylvania 
Public U t i l i t y Code and the r u l e s and r e g u l a t i o n s of the 
Commission r e l a t i v e t o the f i l i n g of insurance and acceptance of 
a t a r i f f e s t a b l i s h i n g j u s t and reasonable r a t e s " . 

4. Paragraph 6 of the Order states "That i n the event 
a p p l i c a n t has not, on or before 60 days from the date of service 
of t h i s Order, complied w i t h the requirements set f o r t h above, 
the A p p l i c a t i o n w i l l be dismissed without f u r t h e r proceedings". 

5. Protestant has discovered new i n f o r m a t i o n which i t 
believes e s t a b l i s h e s t h a t Applicant has since November 4, 1992, 
the date of the i n i t i a l hearing and continues t o provide i n t r a ­
s t a t e shipments w i t h o u t a u t h o r i t y . 

6. The i n i t i a l d e c i s i o n g r a n t i n g the t r a n s f e r of 
r i g h t s t o Applicant i s based upon the f i n d i n g t h a t the Applicant 
was confused about the d i s t i n c t i o n between i t s PUC and ICC r i g h t s 
and t h a t the Applicant ceased i t s i l l e g a l a c t i v i t i e s . A f u l l and 
complete copy of the I n i t i a l Decision of A d m i n i s t r a t i v e Law Judge 
Marlane R. Chestnut i s attached hereto as E x h i b i t "A". 

7. Protestant seeks the approval t o re-open the Record 
and/or f o r r e c o n s i d e r a t i o n of the I n i t i a l Decision i n accordance 
w i t h Section 5.571 i n order t o present a d d i t i o n a l testimony 
concerning i l l e g a l a c t i v i t i e s by Applicant f o l l o w i n g the date of 



hearing and p r i o r t o the f i n a l granting of the transfer of 
authority. 

8. An A f f i d a v i t i n support of the new evidence by 
Protestant i s attached hereto as Exhibit "B" and incorporated 
herein by reference. 

WHEREFORE, Protestant seeks the approval t o re-open the 
Record and/or fo r reconsideration of the I n i t i a l Decision i n 
accordance with Section 5.571 i n order to present additional 
testimony concerning i l l e g a l a c t i v i t i e s by Applicant following 
the date of hearing and p r i o r to the f i n a l granting of the 
transfer of authority. 

LIEDERBACH, HAHN, FOY & PETRI 

By: J^-^tA (XASJLSJU r ^fu^Z 
sdOTT A. PETRI, ESQUIRE 
Attorney f o r Protestant 



BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

A p p l i c a t i o n of Tad's Delivery-

Service, Inc. t / a T&N Van Service 
Docket No. A-00109244 

F . l , Am-A 

INITIAL DECISION 

Before 
MARLANE R. CHESTNUT 

Ad m i n i s t r a t i v e Law Judge 

I . HISTORY OF THE PROCEEDING 

By A p p l i c a t i o n docketed on June 15, 1992, and amended 

on J u l y 7, 1992, Tad's D e l i v e r y Service, Inc. t/a T&N Van Service 

(T&N, t r a n s f e r e e or a p p l i c a n t ) requested t h a t the Pennsylvania 

P u b l i c U t i l i t y Commission (Commission) amend a p p l i c a n t ' s 

c e r t i f i c a t e of p u b l i c convenience A-00109244 t o r e f l e c t the 

t r a n s f e r of the operating a u t h o r i t y held by Domenic C r i s t i n z i o , 

I n c . a t Docket No. A-0086551, F.2. App l i c a n t ' s e x i s t i n g 

c e r t i f i c a t e would be amended t o include as Amendment A: 

SO AS TO PERMIT the t r a n s p o r t a t i o n of (1) 
t a b u l a t i n g and o f f i c e machines f o r the 
I n t e r n a t i o n a l Business Machine Corporation 
between p o i n t s i n the c i t y of P h i l a d e l p h i a , 
P h i l a d e l p h i a County, and from po i n t s i n the 
s a i d c i t y t o p o i n t s w i t h i n an a i r l i n e 
d i s tance of t w e n t y - i i v e (25) miles of the 
C i t y H a l l i n the said c i t y , and v i c e versa; 
(2) cases f o r the I n t e r n a t i o n a l Business 
Machine Corporation from points w i t h i n an 
a i r l i n e distance of t w e n t y - f i v e (25) miles of 
the C i t y H a l l i n the c i t y of P h i l a d e l p h i a , 
P h i l a d e l p h i a County, t o poin t s i n the said 
c i t y , and v i c e versa; (3) o f f i c e machines and 
e l e c t r o n i c or mechanical equipment, i n c l u d i n g 



but not l i m i t e d t o , copiers, computers, x-ray 
machines and i n s e r t i n g machines, from the 
warehouse of Domenic C r i s t i n z i o , Inc., at 
3328 Amber Street, i n the c i t y and county of 
Philadelphia, to point's w i t h i n t h i r t y - f i v e 
(35) miles thereof, and vice versa; (4) 
o f f i c e machines and electronic or mechanical 
equipment, including, but not l i m i t e d t o , 
co p i e r s , computers, x-ray machines and 
in s e r t i n g machines, from the warehouse of 
Domenic C r i s t i n z i o , Inc., at 2073 Bennett 
Road, i n the c i t y and county of Philadelphia, 
t o points w i t h i n t h i r t y - f i v e (35) miles 
thereof, and vice versa; (5) uncrated o f f i c e 
ma chines and e l e c t r o n i c or mechanical 
equipment, including, but not l i m i t e d t o , 
copiers, computers, x-ray machines and 
in s e r t i n g machines, between points i n the 
co u n t i e s of Bucks, Chester, Delaware, 
Montgomery, Philadelphia, and from said 
counties to points i n Pennsylvania, and vice 
versa; (6) business and o f f i c e machines, 
electronic manufacturing systems, parts and 
supplies thereof, that are manufactures, 
sold, leased, d i s t r i b u t e d or dealt i n by 
Interna t i o n a l Business Machines Corporation, 
f o r I n t e r n a t i o n a l Business Machines 
Corporation between points i n the counties of 
Adams, Berks, Bucks, Carbon, Centre, Chester, 
Cumberland, Dauphin, Delaware, Franklin, 
F u l t o n , Huntingdon, Juniata, Lancaster, 
Lebanon, Lehigh, M i f f l i n , Montgomery, 
Montour, Northampton, Northumberland, Perry, 
Philadelphia, S c h u y l k i l l , Snyder, Union and 
York; and (7) business and o f f i c e machines 
and e l e c t r o n i c or mechanical equipment, 
in c l u d i n g , but not li m i t e d t o , copiers, 
computers, x-ray machines, and inse r t i n g 
machines, and new o f f i c e f u r n i t u r e , between 
p o i n t s i n the c o u n t i e s of Luzerne, 
Lackawanna, Monroe, Carbon, Northampton, 
Lehigh, Berks, S c h u y l k i l l , Columbia and 
Montour, and from points i n said counties, t o 
points i n Pennsylvania, and vice versa. 



Notice of the Application was published i n the June 27, 

1992 Pennsylvania B u l l e t i n . The only protest was f i l e d by J.C. 

Services, Inc. (J.C. or protestant). 

An i n i t i a l hearing was • held on November 4, 1992. 

Applicant was represented by H. Marc Tepper, Esq., and protestant 

was represented by Scott A. Petrie, Esq. Applicant presented the 

testimony of two witnesses and f i v e exhibits and protestant 

presented two witnesses and f i v e e x h i b i t s . 1 The record consists 

of these exhibits plus a tr a n s c r i p t of 141 pages. Main and Reply 

Briefs were f i l e d by both parties. 

I I . DISCUSSION 

Any e n t i t y p r o p o s i n g t o p r o v i d e i n t r a s t a t e 

transportation service to the public for compensation must f i r s t 

obtain from the Commission a c e r t i f i c a t e of public convenience. 

Pursuant to the Public U t i l i t y Code, 66 Pa.C.S. §1103(a), t h i s 

c e r t i f i c a t e should be granted only i f the Commission finds "that 

the granting of such c e r t i f i c a t e i s necessary or proper f o r the 

Protestant sponsored four exhibits at the hearing. 
After the b r i e f s were f i l e d , protestant f i l e d a Motion 
for Leave to Supplement the Record wi t h i t s f i f t h 
e x h i b i t , a copy of the Complaint adopted by the 
Commission upon i t s own Motion charging applicant with 
various instances of i l l e g a l i n t r a s t a t e service. This 
Motion w i l l be granted. Also admitted i n t o the record 
w i l l be applicant's February 2, 1993 l e t t e r to 
Secretary A l f o r d which resolves that Complaint. This 
resolution of the Complaint renders moot protestant's 
motion t o hold proceedings open pending resolution of 
the Complaint. 



service, accoiranodation, convenience or safety of the public." In 

order to make these determinations, the Commission has issued 

regulations codifying the evidentiary c r i t e r i a to be taken i n t o 

consideration. These factors, contained i n 52 Pa. Code §41.14, 

are: 

£41.14 Evidentiary c r i t e r i a used to decide 
motor common carrier applications-
statement of policy 

(a) An applicant seeking motor common 
ca r r i e r authority has a burden of 
demonstrating that approval of the 
application w i l l serve a useful 
public purpose, responsive to a 
public demand or need. 

(b) An applicant seeking motor common 
ca r r i e r authority has the burden of 
demonstrating that i t possesses the 
technical and f i n a n c i a l a b i l i t y to 
provide the proposed service, and, 
i n a d d i t i o n , a u t h o r i t y may be 
withheld i f the record demonstrates 
t h a t the a p p l i c a n t l a c k s a 
propensity to operate safely and 
le g a l l y . 

(c) The Commission w i l l grant motor 
common c a r r i e r a u t h o r i t y 
commensurate with the demonstrated 
p u b l i c need u n l e s s i t i s 
established that the entry of a new 
c a r r i e r i n t o the f i e l d would 
endanger or impair the operations 
of existing carriers t o an extent 
t h a t , on balance, the granting of 
the authority would be contrary to 
the public interest. 



These evidentiary c r i t e r i a were discussed i n more 

d e t a i l by the Commission i n Application of Bluebird Coach Lines, 

Inc., 72 Pa. P.U.C. 262, 294 (1990).. 

This proceeding involves the proposed transfer of 

ex i s t i n g operating ri g h t s granted at Docket No. A-0086551, F.2 

from Domenic C r i s t i n z i o , Inc. to applicant. These r i g h t s were 

placed i n "voluntary suspension" on March 4, 1992 pending t h e i r 

purchase. In cases of t h i s nature, the Commission applies the 

doctrine of "presumption of continuing necessity." F i r s t 

a r t i c u l a t e d i n Rer Louis L. Grimm, 17 Pa. P.U.C.25 (1937), t h i s 

doctrine provides that an applicant for transfer of e x i s t i n g 

a u t h o r i t y i s not required to show that the underlying service 

authorized by the r i g h t s being transferred i s necessary or proper 

for the convenience of the public. I t i s assumed that the 

convenience supporting the o r i g i n a l grant of the au t h o r i t y 

continues u n t i l the contrary i s shown by a protestant. Re: 

Byerly, 440 Pa. 521, 270 A. 2d 186 (1970); Re: Erie 

Transportation Services, Inc., 72 Pa. P.U.C. 113, 118 (1990). 

Accordingly, the applicant here does not have the burden of proof 

specified i n 52 Pa. Code §41.14 (a), that approval of the 

Application w i l l serve a useful public purpose, responsive to a' 

public demand or need. 3 

Si m i l a r l y , the protestant i n a proceeding involving the 

transfer of e x i s t i n g authority need not meet the burden of proof 



established i n §41.14(0), that entry of a new c a r r i e r i n t o the 

f i e l d would endanger or impair the operations of e x i s t i n g 

c a r r i e r s to such an extent that granting the auth o r i t y would be 

contrary to the public i n t e r e s t . Although a transferee-applicant 

i s t e c h n i c a l l y a "new c a r r i e r , " the operating authority sought to 

be transferred i s not new authority. The Commission previously 

has determined t h i s issue. Therefore, a protestant should not be 

expected to submit evidence that exercise of those r i g h t s by a 

d i f f e r e n t c a r r i e r would be contrary to the public i n t e r e s t . 

What remains to be proven by an applicant i n transfer 

proceedings i s that i t , as the transferee, possesses the 

technical and f i n a n c i a l a b i l i t y , or f i t n e s s , to provide the 

proposed service, and, does not lack a propensity to operate 

safely and l e g a l l y . 

In t h i s proceeding, J.C. e s s e n t i a l l y has challenged 

applicant's f i t n e s s on two grounds. F i r s t , i t points to the 

instances of i l l e g a l i n t r a s t a t e service which were the subject of 

the Complaint adopted by the Commission at A-00109244C9301, which 

i t claims were performed i n bad f a i t h and to a s i g n i f i c a n t 

degree. In addition, protestant asserts that applicant has 

f a i l e d t o present substantial evidence of operational or 

f i n a n c i a l f i t n e s s , i n that i t presented no evidence as to i t s 

current f i n a n c i a l p o s i t i o n , f a c i l i t i e s and equipment, number of 

employees, safety procedures, drug t e s t i n g program, insurance 



coverage, or communications system. The t h i r d argument made by 

protestant J.C. goes to i t s fear that i t w i l l suffer s i g n i f i c a n t 

economic harm. Each of these contentions w i l l be addressed 

below. 

A. I l l e g a l Acts 

As the r e s u l t of cross-examination, applicant agreed 

that i t appeared that certain moves i t had performed were not 

w i t h i n the scope of either i t s e x i s t i n g PUC or ICC a u t h o r i t y . 

Subsequently, at Docket No. A-00109244C9301, a Complaint was 

adopted by the Commission upon i t s own Motion charging applicant 

with 12 instances of i l l e g a l i n t r a s t a t e service. Applicant's 

February 2, 1993 l e t t e r to Secretary Alford indicates that the 

Complaint was resolved by payment of the $3,000.00 f i n e , and that 

applicant has ceased performing such transportation pending 

re s o l u t i o n of t h i s Application. 

There i s ample administrative and legal precedent on 

thfc issue of p r i o r i l l e g a l service as i t relates to f i t n e s s . I t 

i s w e l l - s e t t l e d that while the misconduct i s a factor f o r the 

Commission to consider when determining f i t n e s s , i t i s not 

conclusive. An applicant may present o f f s e t t i n g evidence to 

prove i t s present legal fitness to provide a proposed service. 

The Commission has d i s c r e t i o n a r y a u t h o r i t y to grant an 

a p p l i c a t i o n as long as there i s evidence of present f i t n e s s 

independent of the evidence r e l a t i n g to the unlawful a c t i v i t i e s . 



Most recently, i n Hercik v. Pa. P.U.C., 137 Pa. Commonwealth Ct. 

377, 586 A.2d 492, 494-95 (1991), the Commonwealth Court, c i t i n g 

Brinks, Inc. v. Pa. P.U.C, 500 Pa. 387, 456 A.2d 1342 (1983), 

found th a t : 

Thus, under Brinks, i t i s 
c l e a r t h a t the i n c i d e n t s of 
Conaway's past unlawful operations 
are not conclusive of the question 
of Conaway's present fitness and 
such p r i o r unlawful operations do 
not preclude Conaway from obtaining 
an a u t h o r i t y . I t i s i n the 
discr e t i o n of the PUC to determine 
whether authority must be withheld 
c o n s i d e r i n g o t h e r e v i d e n t i a r y 
c r i t e r i a under 52 Pa. Code §41.14. 
This Court must then examine the 
record to decide whether the PUC's 
d e c i s i o n was based upon the 
p o s i t i v e evidence of Conaway's 
fitness independent of the evidence 
of p r i o r unlawful operations. 
( c i t a t i o n s omitted) 

The Commonwealth quoted extensively, at 586 A. 2d 494, 

from the Pennsylvania Supreme Court's decision i n Brinks, supra: 

Our case law i s clear t h a t , 
although a favorable finding of 
fi t n e s s may not be based upon 
evidence of the q u a l i t y of service 
conducted i n w i l f u l v i o l a t i o n of a 
court order or the Commission's 
auth o r i t y , the mere fact of p r i o r 
operation i n v i o l a t i o n of a court 
order or the Commission's authority 
does not preclude a carrier from 
obtaining lawful authority i n a 
subsequent proceeding before the 
Commission . . . Thus, while WFB's 
c o n t i n u i n g t o haul money i n 
d e l i b e r a t e d i s r e g a r d of the 
Commonwealth Court' s Order gave 

8 



r i s e t o a n e g a t i v e i n f e r e n c e 
c o n c e r n i n g Brooks ' f i t n e s s , the 
Conunission cou ld s t i l l have granted 
t h e r e q u e s t e d c o n t r a c t c a r r i e r 
a u t h o r i t y w i t h o u t a b u s i n g i t s 
d i s c r e t i o n so l o n g as t h e 
Conunission had before i t p o s i t i v e 
e v i d e n c e o f B r o o k s ' f i t n e s s 
i n d e p e n d e n t o f t h e e v i d e n c e 
r e l a t i n g t o the pe r iod of u n l a w f u l 
ope ra t i ons . 

The j u s t i f i c a t i o n f o r the r u l e 
p e r m i t t i n g t h e a c q u i s i t i o n o f 
c o n t r a c t c a r r i e r r i g h t s desp i t e 
p a s t u n l a w f u l o p e r a t i o n s i s 
e v i d e n t . The essence of p u b l i c 
u t i l i t y r e g u l a t i o n i s t o assure 
t h a t the p u b l i c ' s needs are best 
se rved a t t h e most reasonable 
r a t e s . I f past u n l a w f u l opera t ions 
were deemed c o n c l u s i v e o f an 
a p p l i c a n t ' s f i t n e s s , the Commission 
would be powerless t o g ran t the 
a p p l i c a t i o n o f a c a r r i e r who, 
d e s p i t e i t s p a s t u n l a w f u l 
a c t i v i t i e s , h a s o t h e r w i s e 
demonstrated i t s present f i t n e s s t o 
per form serv ices b e n e f i c i a l t o the 
p u b l i c . ( c i t a t i o n s omi t t ed ) 

See a l s o , W.C. McQuaide v . Pa. P .U .C . , 137 Pa. 

Commonwealth Ct . 282, 585 A.2d 1151 , 1154 (1991) ; Re: A c t i o n 

D e l i v e r i e s , I n c . , 75 Pa. P.U.C.463, 474 (1991) . 

Here, I f i n d t h a t a p p l i c a n t ' s a d m i t t e d l y i l l e g a l 

s e r v i c e ( t r a n s p o r t i n g e l e c t r o n i c equipment i n t r a s t a t e no t 

connected t o commercial moves) was provided pursuant t o a good 

f a i t h , reasonable misunderstanding o f the terms o f i t s ICC 

a u t h o r i t y . F u r t h e r evidence o f a p p l i c a n t ' s good f a i t h , and 

p r o p e n s i t y t o ac t l e g a l l y , i s found i n the f a c t t h a t when i t s 

9 



i l l e g a l a c t i v i t i e s were brought to the Commission's a t t e n t i o n (by 

the p r o t e s t a n t ) , applicant paid the f i n e and ceased the 

operations i n question. Also, the Commission's f i l e s show that 

no complaints were f i l e d against applicant i n 1991 or 1992. 

Therefore, I do not f i n d that applicant lacks a propensity to 

operate safely and l e g a l l y . 

B. Operational Fitness 

Protestant's second argument i s that applicant f a i l e d 

to demonstrate i t s operational and technical f i t n e s s to perform 

the proposed service. The requirement of technical f i t n e s s was 

explained and c l a r i f i e d by the Commission i n Application of Iqe 

t/a/ Globe Limousine Service, 75 Pa. P.U.C. 45, 47 (1991): 

Technical expertise - An applicant 
must have the technical capacity to 
meet the need for the proposed 
service i n a satisfactory fashion. 
An a p p l i c a n t must possess 
s u f f i c i e n t s t a f f and f a c i l i t i e s . or 
operatin g s k i l l s t o make the 
p r o p o s e d s e r v i c e f e a s i b l e , 
p r o f i t a b l e , and a d i s t i n c t service 
to the public. 

The Commission went on to note that to s a t i s f y the 

requirement of " f i n a n c i a l a b i l i t y , " an "applicant should own or 

should have s u f f i c i e n t f i n a n c i a l resources to obtain the 

equipment needed to perform the proposed service." I d . 

Here, protestant has alleged that applicant has f a i l e d 

to sustain i t s burden of establishing technical or operational 

f i t n e s s . I t asserts that applicant f a i l e d to present testimony 

10 



from "a q u a l i f i e d f i n a n c i a l o f f i c e r or representative of the 

applicant," did not adduce evidence r e l a t i n g to current sales and 

expenses or v e r i f y i n g i t s projected f i n a n c i a l statement, and did 

not establish that i t was able to pay the purchase price f o r the 

proposed authority, did not indicate whether i t s equipment was 

leased or owned, and did not address the number of employees:, 

f a c i l i t i e s , safety procedures, drug te s t i n g program, or insurance 

coverage. 

Applicant r e l i e s on Exhs. I and L, attached to i t s 

Application (which was admitted i n t o the record as Exh. 1) as 

evidence of f i t n e s s . I t also r e l i e s on a presumption of fitness 

a r i s i n g out of i t s status as a c e r t i f i c a t e d c a r r i e r , and notes 

t h a t a p p l i c a n t ' s p r i n c i p a l s have over 30 years combined 

experience i n the transportation industry. 

Exhibit I i s described as a statement of f i n a n c i a l 

position/balance sheet dated March 1, 1992 ( i t was not indicated 

who prepared t h i s document, or whether the information contained 

i n i t was v e r i f i e d i n any way) which purports to show assets of 

$48,900 (cash) and $40,000 ( a u t h o r i t y ) , no l i a b i l i t i e s , $128,950 

i n owner's equity, and projected net income of $150,000. I t also 

included a projected cash flow for the 12-month period ended 

February 28, 1993 which purports to show a p o s i t i v e cash flow, 

p o s i t i o n f o r each quarter. 

11 



E x h i b i t L i s a "statement of experience" which 

i n d i c a t e s t h a t the o f f i c e r s of the c o r p o r a t i o n have "over 30 

years experience and involvement i n the t r u c k i n g i n d u s t r y . " 

E x h i b i t G i s an equipment l i s t , although i t does not i n d i c a t e 

which, i f any, of the v e h i c l e s are c u r r e n t l y used or would be 

used t o provide the proposed service. 

I n a d d i t i o n , a p p l i c a n t witness Nelson t e s t i f i e d t h a t 

the o p e r a t i o n i s c u r r e n t l y insured, although he gave no s p e c i f i c 

coverage l e v e l (Tr. 5 ) , and t h a t c u r r e n t monthly sales are 

$125,000. (Tr. 21.) While he does have 12 years experience i n 

the t r u c k i n g f i e l d , he has no managerial experience since he 

worked i n sales and dispatch (Tr. 36) . Each of the other 

p r i n c i p a l s has 4-5 years experience i n sales and d i s p a t c h . Tr. 

37-38. 

Although the evidence on o p e r a t i o n a l f i t n e s s was 

extremely skimpy, I f i n d t h a t a p p l i c a n t has sustained i t s burden 

of proof on t h i s issue. I t seems t o have adequate f i n a n c i a l 

resources, and the a p p l i c a n t ' s p r i n c i p a l s appear t o be w e l l -

experienced i n the t r u c k i n g i n d u s t r y . 

I must s p e c i f i c a l l y r e j e c t , however, a p p l i c a n t ' s 

statement i n i t s Reply B r i e f at unnumbered p. 2 t h a t "as an 

e x i s t i n g c e r t i f i c a t e d c a r r i e r , i t i s presumed t h a t T&N possesses 

the r e q u i s i t e a b i l i t i e s . Further as an e x i s t i n g c a r r i e r , the PUC 

i s f u l l y cognizant of T&N's insurance r e t e n t i o n , f a c i l i t i e s , 

12 



equipment and methods of operation." F i r s t , "the Commission" i s 

not an "existing c a r r i e r . " In addition, there i s absolutely no 

legal basis f o r t h i s statement, which ( I assume) i s why no 

support was ci t e d . The Commission "knows" only what was 

presented on the record of the i n i t i a l c e r t i f i c a t i o n proceeding 

when i t made i t s determination that applicant was f i t to provide 

that service. There i s no way that the Commission can be 

"cognizant" of what equipment i s currently used by applicant, or 

what employees are available to applicant, or how applicant 

intends to provide the proposed service. W i l l a dditional 

vehicles be required? I f so, w i l l they be purchased or leased? 

These and simi l a r questions must be answered before the 

Commission can make any determination that an applicant w i l l 

a c t u a l l y be able to provide a proposed service. 

C. Harm To Protestant 

Protestant alleges that i t has l o s t sales to applicant 

and t h a t , i f the Application i s granted by the Commission, 

protestant w i l l experience s i g n i f i c a n t economic harm. 

As I explained above, t h i s issue i s not relevant i n a 

transfer application proceeding. When the Commission awarded the 

i n i t i a l grant of au t h o r i t y to the transferror, i t considered the 

competitive impact of allowing an additional c a r r i e r i n t o the 

f i e l d . The only question i n t h i s proceeding i s which e n t i t y 
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should be permitted to provide the proposed service, not whether 

the service.should be provided. 

I I I . FINDINGS OF FACT 

1. Transferror Domenic C r i s t i n z i o , Inc. received 

common c a r r i e r authority by Commission Order at Docket No. A-

0086551, F.2. 

2. Transferror ceased j u r i s d i c t i o n a l operations i n 

March 1992, and, by l e t t e r dated March 4, 1992 (App. Exh. 5), the 

Commission permitted the authority to be placed i n voluntary 

suspension pending sale of the r i g h t s . Tr. 81-82. 

3. Applicant-transferee Tad's Delivery Service, Inc. 

t/a T&N Van Service entered i n t o an agreement with t r a n s f e r r o r to 

purchase the operating authority l i s t e d at Docket A-0086551, F.2, 

in order t o expand i t s service t e r r i t o r y . Tr. 29-32, 43. 

4. This agreement, , dated May 8, 1992 and amended by 

addendum dated July 7, 199 2, contained a sales price of $7,500. 

for a l l of the ri g h t s l i s t e d at Docket A-0086551 , F.2. App. 

Exhs. 1, 2. 

5. Applicant-transferee T&N currently i s c e r t i f i c a t e d 

by the Commission to perform common c a r r i e r transportation 

service at Docket A-00109244. 

6. The authority at Docket A-00109244 was i s sued by 

the Commission to Domenic F. Taddei by c e r t i f i c a t e of public 

convenience dated July 6, 1990. Subsequently, by Order adopted 
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November 29, 1990, the Commission permitted the c e r t i f i c a t e t o be 

changed t o stand i n the name of Tad's D e l i v e r y Service, I n c . 

App. Exh. 1. 

7. A p p l i c a n t - t r a n s f e r e e T&N c u r r e n t l y i s c e r t i f i c a t e d 

by the State of New Jersey at Docket No. PC00651. App. Exh. 1. 

8. A p p l i c a n t - t r a n s f e r e e T&N c u r r e n t l y i s c e r t i f i c a t e d 

by the I n t e r s t a t e Commerce Commission a t Docket No. MC-214617 

Sub. 3. App. Exh. 1. 

9. A p p l i c a n t - t r a n s f e r e e i s a s t o c k c o r p o r a t i o n 

i n c o r p o r a t e d i n Delaware. App. Exh. 1, Tr. 6. 

10. The o f f i c e r s and shareholders of a p p l i c a n t -

t r a n s f e r e e T&N are David Nelson, Don Taddei, Russell Taddei and 

Kenneth Taddei. App. Exh. 1; Tr. 5, 15. 

11. A p p l i c a n t - t r a n s f e r e e was purchased by David 

Nelson, Don Taddei, Russell Taddei and Kenneth Taddei from 

Domenic Taddei. Tr. 9-11. 

12. A p p l i c a n t - t r a n s f e r e e operates a moving and storage 

business, which includes commercial o f f i c e moving, e l e c t r o n i c 

moving, automatic t e l l e r machine i n s t a l l a t i o n and r i g g i n g , and 

household moves. Tr. 5. 

13. A p p l i c a n t - t r a n s f e r e e has i t s p r i n c i p l e place of 

business i n Cinnaminson, New Jersey. App. Exh. 1; Tr. 5. 
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14. David Nelson i s President of applicant-transferee 

T&N and was employed at transferror Domenic C r i s t i n z i o , Inc. 

u n t i l February 1992. Tr. 4, 13, 14. 

15. Mr. Nelson has 12 years experience i n the trucking 

industry; the other principals of T&N have 4-5 years experience 

each. Tr. 36-37. 

16. At Docket No. A-00109244C9 301, a Complaint was 

adopted by the Commission upon i t s own Motion charging applicant-

transferee with 12 instances of i l l e g a l i n t r a s t a t e service. 

Prot. Exh. 5. 

17. Applicant-transferee's February 2, 1993 l e t t e r to 

Secretary Alford indicates that the Complaint was resolved by 

payment of the $3,000.00 f i n e , and that applicant has ceased 

performing such transportation pending resolution of t h i s 

A pplication. 

18. The i l l e g a l moves (which i n v o l v e d the 

transportation of electronic equipment not i n connection with 

commercial moves) was done pursuant to a good-faith, reasonable 

misunderstanding of the scope of applicant-transferee's ICC and 

PUC a u t h o r i t y . 

19. Applicant-transferee has the f i n a n c i a l a b i l i t y to 

operate the proposed service. App. Exh. 1; Tr. 5, 21. 
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IV. CONCLUSIONS OF ÂW 

1. The Commission has j u r i s d i c t i o n over the parties 

and subject matter of t h i s proceeding. 

2. In proceedings seeking the transfer of exi s t i n g 

motor c a r r i e r operating authority, an applicant does not have to 

establish that approval of the application w i l l serve a useful 

public purpose, responsive to a public demand or need. 

4. In proceedings seeking the transfer of existing 

motor c a r r i e r operating authority, the burden of proof i s on 

applicant to establish that i t possesses the technical and 

f i n a n c i a l a b i l i t y to provide the proposed service, and does not 

possess a propensity to operate unsafely and/or i l l e g a l l y . 

5. Applicant sustained i t s burden of establishing 

that i t possesses the technical and f i n a n c i a l a b i l i t y to provide 

the proposed service, and does not possess a propensity to 

operate unsafely and/or i l l e g a l l y . 

6. In proceedings seeking the transfer of exi s t i n g 

motor c a r r i e r operating authority, a protestant should not be 

permitted t o submit evidence that entry of a new c a r r i e r i n t o the 

f i e l d would endanger or impair the operations of ex i s t i n g 

c a r r i e r s t o an extent that, on balance, the granting of the 

au t h o r i t y would be contrary to the public i n t e r e s t . 
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V I I . OnDER 

THEREFORE, 

IT IS ORDERED: 

1. That the application for transfer of the r i g h t s 

held by Domenic C r i s t i n z i o , Inc. at Docket No. A-0086551, F.2, i s 

hereby approved and that the C e r t i f i c a t e issued to Applicant be 

amended to include the following r i g h t s : 

To transport as a Class D c a r r i e r (1) 
t a b u l a t i n g and o f f i c e machines f o r the 
International Business Machine Corporation 
between points i n the c i t y of Philadelphia, 
Philadelphia County, and from points i n the 
said c i t y t o points w i t h i n an a i r l i n e 
distance of twenty-five (25) miles of the 
City Hall i n the said c i t y , and vice versa; 
(2) cases for the International Business 
Machine Corporation from points w i t h i n an 
a i r l i n e distance of twenty-five (25) miles of 
the City Hall i n the c i t y of Philadelphia, 
Philadelphia County, to points i n the said 
c i t y , and vice versa; (3) o f f i c e machines and 
electronic or mechanical equipment, including 
but not l i m i t e d t o , copiers, computers, x-ray 
machines and inse r t i n g machines, from the 
warehouse of Domenic C r i s t i n z i o , Inc., at 
3328 Amber Street, i n the c i t y and county of 
Philadelphia, to points w i t h i n t h i r t y - f i v e 
{35) miles thereof, and vice versa; (4) 
o f f i c e machines and electronic or mechanical 
equipment, including, but not l i m i t e d t o , 
cop i e r s , computers, x-ray machines and 
in s e r t i n g machines, from the warehouse of 
Domenic C r i s t i n z i o , Inc., at 2073 Bennett 
Road, i n the c i t y and county of Philadelphia, 
t o points w i t h i n t h i r t y - f i v e (35) miles 
thereof, and vice versa; (5) uncrated o f f i c e 
machines and e l e c t r o n i c or mechanical 
equipment, including, but not li m i t e d t o , 
cop i e r s , computers, x-ray machines and 
in s e r t i n g machines, between points i n the 
cou n t i e s of Bucks, Ches t e r , Delaware, 



Montgomery, Philadelphia, and from said 
counties to points- i n Pennsylvania, and vice 
versa; (6) business and o f f i c e machines, 
electronic manufacturing systems, parts and 
supplies thereof, that are manufactures, 
sold, leased, d i s t r i b u t e d or dealt i n by 
International Business Machines Corporation, 
f o r I n t e r n a t i o n a l Business Machines 
Corporation between points i n the counties of 
Adams, Berks, Bucks, Carbon, Centre, Chester, 
Cumberland, Dauphin, Delaware, Franklin, 
F u l t o n , Huntingdon, Juniata, Lancaster, 
Lebanon, Lehigh, M i f f l i n , Montgomery, 
Montour, Northampton, Northumberland, Perry, 
Philadelphia, S c h u y l k i l l , Snyder, Union and 
York; and (7) business and o f f i c e machines 
and e l e c t r o n i c or mechanical equipment, 
including, but not l i m i t e d t o , copiers, 
computers, x-ray machines, and i n s e r t i n g 
machines, and new o f f i c e f u r n i t u r e , between 
p o i n t s i n the c o u n t i e s of Luzerne, 
Lackawanna, Monroe, Carbon, Northampton, 
Lehigh, Berks, S c h u y l k i l l , Columbia and 
Montour, and from points i n said counties, to 
points i n Pennsylvania, and vice versa. 

2. This grant of authority i s subject to the 

following conditions: 

A. That the approval hereby given i s 

not to be understood as committing 

t h i s Commission, i n any proceedings 

that may be brought before i t for 

any purpose, to f i x a valuation on 

the r i g h t s to be acquired by 

a p p l i c a n t f r o m t h e present 

c e r t i f i c a t e holder equal to the 

consideration to be paid, or equal 
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to any value that may be placed on 

them by applicant, or to approve or 

prescribe rates s u f f i c i e n t t o y i e l d 

a return thereon. 

B. That applicant shall not record i n 

i t s u t i l i t y accounts any amount 

representing the rights granted by 

t h i s Order i n excess of the actual 

cost of such rights to the o r i g i n a l 

c e r t i f i c a t e holder. 

C. That applicant charge to Account 

1550, Other Intangible Property, 

$7,500., being the amount of 

consideration payable by i t f o r the 

r i g h t s granted by t h i s Order, less 

any amount recorded under Condition 

B, above. 

3. That the operating authority granted by t h i s 

Order, to the extent that i t duplicates authority now held or 

subsequently granted to the ca r r i e r , s h a l l not be construed as 

conferring more than one operating r i g h t . 

4. That a p p l i c a n t s h a l l not engage i n any 

transportation granted by t h i s Order u n t i l i t has complied with 

the requirements of the Pennsylvania Public U t i l i t y Code and the 
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r u l e s and r e g u l a t i o n s of tne Commission r e l a t i v e t o the f i l i n g of 

insurance and acceptance of a t a r i f f e s t a b l i s h i n g j u s t and 

reasonable r a t e s . 

5. That issuance of a C e r t i f i c a t e o f P u b l i c 

Convenience w i l l become f i n a l o n l y upon submission of 

t r a n s f e r r o r ' s assessments due. 

6. That i n the event a p p l i c a n t has not, on or before 

6 0 days from the date of service of t h i s Order, complied w i t h the 

requirements set f o r t h above, the A p p l i c a t i o n w i l l be dismissed 

w i t h o u t f u r t h e r proceedings. 

7. That upon compliance w i t h t h i s Order, the r i g h t s 

granted t o the t r a n s f e r r o r , Domenic C r i s t i n z i o , Inc. a t Docket 

No. A-0086551, F.2, are hereby cancelled. 

8. That Protestant Exh. 5 and ap p l i c a n t ' s February 2, 

1993 l e t t e r t o Secretary A l f o r d are admitted i n t o the record. 

Date: 
"( •• 1 MARLANE R. CHESTNUT 

J 

2> 

A d m i n i s t r a t i v e Law Judge 
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AFFIDAVIT OF STEVEN J . HcGARY 

I , STEVEN J. McGARY, President of Protestant, J.C. 

SERVICES, INC., being duly sworn according t o law, hereby provide 

t h i s A f f i d a v i t i n support of the P e t i t i o n t o Reconsider I n i t i a l 

Decision and/or Re-open Record and i n support t h e r e o f , aver the 

f o l l o w i n g : 

1. Upon i n f o r m a t i o n and b e l i e f , i t i s averred t h a t the 

Applicant transported o f f i c e equipment and f u r n i s h i n g s , i n use, 

f o r Monroe Business Systems, Inc. from Horsham, Pennsylvania t o 

Blue B e l l , Pennsylvania i n l a t e May of 1993; and 

2. Upon i n f o r m a t i o n and b e l i e f , i t i s averred t h a t the 

Appl i c a n t has, since the date of the hearing on November 4, 1992, 

tra n s p o r t e d on numerous occasions e l e c t r o n i c equiopment f o r 

Monroe Business Systems, Inc. i n t r a s t a t e ; and 

3. I t i s believed and averred t h a t these shipments are 

i l l e g a l and not w i t h i n the Applicant's e x i s t i n g a u t h o r i t y . 

4. These shipments bear d i r e c t l y upon the f i n d i n g of 

confusion and, i f i t i s found t h a t shipments have been made by 

the Applicant since November 4, 1992 without proper A u t h o r i t y , 

the Applicant cannot demonstrate e i t h e r confusion or good f a i t h . 

STEVEN McGARY 
/ ' 

Sworn t o and subscribed , 
before me t h i s 30th day of"^ 
August, 1993. 

Notar'y NotarV Public 

^Notarial Sa) 
W£yarvi C. Milanese. Nota/y Pubflc 
Northampton Twp., Bucks CoSSr 



CERTIFICATE OF SERVICE 

I , SCOTT A. PETRI, ESQUIRE, c e r t i f y that on the 30th 

day of August, 1993, I did serve a true and correct copy of the 

Petition to Reconsier I n i t i a l Decision and/or Re-open Record upon 

the following person in the manner indicated: 

VIA FIRST CLASS U.S. MAIL. POSTAGE PREPAID: 

MARLANE R. CHESTNUT 
A d m i n i s t r a t i v e Law Judge 
Commonwealth of Pennsylvania 
Pennsylvania Public U t i l i t y Commission 
Phi l a d e l p h i a State O f f i c e B u i l d i n g 
1400 West Spring Garden Street 
P h i l a d e l p h i a , PA 19130 

DONALD M. DAVIS, ESQUIRE 
A t t o r n e y f o r A p p l i c a n t 
4th Floor, C u r t i s Center 
Independence Square West 
Ph i l a d e l p h i a , PA 19106-3304 

SCOTT A. PETRI, ESQUIRE 
Attorney for Protestant 

Dated: August 30, 1993 



E D W A R D D. FOY, J R . 

C A R L G. H A H N 

S C O T T A. P E T R I 

D E N N I S R D E N A R D 

H A R R Y J . L I E D E R B A C H 
1 9 1 6 - 1 9 8 2 

LAW OFF ICES 

L I E D E R B A C H , H A H N , F O Y & P E T R 
A P R O F E S S I O N A L C O R P O R A T I O N 

3 9 2 S E C O N D S T R E E T P I K E 

R I C H B O R O , P A . 1 8 9 5 4 

r- • 

u >,. 

R I C H B O R O L I N E 

3 2 2 - 8 3 0 0 

P H I L A D E L P H I A L I N E 

6 7 7 - 0 9 1 9 

D O Y L E S T O W N L I N E 

3 1 3 - 9 3 I O 

FAX 2 1 5 - 3 2 2 - 7 6 4 6 

August 30, 1993 

Secretary John G. Alford 
Commonwealth of Pennsylvania 
Pennsylvania Public Utility Commission 
P.O. Box 3265 
Harrisburg, PA 17105-3265 

Dear Secretary Alford: 

RECEIVED 

SEP 11993 

SECHc lARV'S OFFICE 
Public Utility Commission 

RE: Application of Tad's Delivery Service, 
Inc. - Docket No. A-001092&?; FOOI-Am.A. 

Enclosed please find an original and two (2) copies of A Petition to Reconsider 
Initial Decision and/or Re-open Record for f i l i n g with the Commission. 

Kindly return a time-stamped copy for our records. 

Sincerely yours, 

LIEDERBACH, HAHN, FOY & PETRI 

By: Scott A. Petri 

SAP/ccm 

Enclosures 

cc: Administrative Law Judge Marlane R. Chestnut (w/enclosure^ 
Donald M. Davis, Esquire (w/enclosure) 
Administrative Law Judge Allison K. Turner (w/enclosure) 



BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

In Re: 

APPLICATION OF 
TAD'S DELIVERY SERVICE, INC. 

Docket No. A-00109244 
FOOI-Am.A. 

r. 

AND NOW, t h i s day o f 

RECEIVED 

SEP 11993 
SECRE TARY'S OFFICE 
Public UtlHty Commission 

, 1993, upon 

c o n s i d e r a t i o n of the w i t h i n P e t i t i o n , i t i s hereby ORDERED t h a t 

the record on the above-captioned matter i s opened and a hearing 

be held on the day of , 1993 f o r the purpose of 

presentation of evidence by Protestant of Applicant's alleged 

i l l e g a l a c t i v i t y since November 4, 1992. 

SO ORDERED: 

J . 



u 
BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

• '' ' A [ 

In Re: 

APPLICATION OF 
TAD'S DELIVERY SERVICE, INC. 

Docket No. A-00109244 
FOOI-Am.A. 

RECEIVE L 
SEP 11993 

SeCRETARY'S OFROE 
PETITION TO RECONSIDER INITIAL DEClSIONDlfC UtiNty Comntfajitô l 

AND/OR RE-OPEN RECORD 

J.C. SERVICES, INC., Prot e s t a n t , f i l e s t h i s P e t i t i o n t o 
Reconsider I n i t i a l Decision and/or Re-open Record under 
and i n support t h e r e o f , avers the f o l l o w i n g : 

1. An i n i t i a l hearing was held on November 4, 1992. 

2. An i n i t i a l d e c i s i o n was rendered by A d m i n i s t r a t i v e 
Law Judge Marlane R. Chestnut on J u l y 21, 1993, a copy of which 
i s attached hereto. 

3. Paragraph 4 of the Order s t a t e s "That a p p l i c a n t 
s h a l l not engage i n any t r a n s p o r t a t i o n granted by t h i s Order 
u n t i l i t has complied w i t h the requirements of the Pennsylvania 
Public U t i l i t y Code and the r u l e s and r e g u l a t i o n s of the 
Commission r e l a t i v e t o the f i l i n g of insurance and acceptance of 
a t a r i f f e s t a b l i s h i n g j u s t and reasonable r a t e s " . 

4. Paragraph 6 of the Order st a t e s "That i n the event 
a p p l i c a n t has not, on or before 60 days from the date of service 
of t h i s Order, complied w i t h the requirements set f o r t h above, 
the A p p l i c a t i o n w i l l be dismissed w i t h o u t f u r t h e r proceedings". 

5. Protestant has discovered new i n f o r m a t i o n which i t 
believes establishes t h a t A p p l i c a n t has since November 4, 1992, 
the date of the i n i t i a l hearing and continues t o provide i n t r a ­
s t a t e shipments w i t h o u t a u t h o r i t y . 

6. The i n i t i a l d e c i s i o n g r a n t i n g the t r a n s f e r of 
r i g h t s t o Applicant i s based upon the f i n d i n g t h a t the Applicant 
was confused about the d i s t i n c t i o n between i t s PUC and ICC r i g h t s 
and t h a t the Applicant ceased i t s i l l e g a l a c t i v i t i e s . A f u l l and 
complete copy of the I n i t i a l Decision of A d m i n i s t r a t i v e Law Judge 
Marlane R. Chestnut i s attached hereto as E x h i b i t "A". 

7. Protestant seeks the approval t o re-open the Record 
and/or f o r r e c o n s i d e r a t i o n of the I n i t i a l Decision i n accordance 
w i t h Section 5.571 i n order t o present a d d i t i o n a l testimony 
concerning i l l e g a l a c t i v i t i e s b ^ ^ p j & i c a n t f o l l o w i n g the date of 



hearing and p r i o r t o the f i n a l g r a n t i n g of the t r a n s f e r of 
a u t h o r i t y . 

8. An A f f i d a v i t i n support of the new evidence by 
Protestant i s attached hereto as E x h i b i t "B" and incorporated 
herein by reference. 

WHEREFORE, Protestant seeks the approval t o re-open the 
Record and/or f o r r e c o n s i d e r a t i o n of the I n i t i a l Decision i n 
accordance w i t h Section 5.571 i n order t o present a d d i t i o n a l 
testimony concerning i l l e g a l a c t i v i t i e s by Applicant f o l l o w i n g 
the date of hearing and p r i o r t o the f i n a l g r a n t i n g of the 
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BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

Application of Tad's Delivery 

Service, Inc. t/a T&N Van Service 
Docket No. A-00109244 

F . l , Am-A 

INITIAL DECISION 

Before 
MARLANE R. CHESTNUT 

Administrative Law Judge 

I . HISTORY OF THE PROCEEDING 

By Application docketed on June 15, 1992, and amended 

on July 7, 1992, Tad's Delivery Service, Inc. t/a T&N Van Service 

(T&N, transferee or applicant) requested that the Pennsylvania 

Publi c U t i l i t y Commission (Commission) amend applicant' s 

c e r t i f i c a t e of public convenience • A-00109244 to r e f l e c t the 

tra n s f e r of the operating authority held by Domenic C r i s t i n z i o , 

Inc. a t Docket No. A-0086551, F.2. Applicant's e x i s t i n g 

c e r t i f i c a t e would be amended to include as Amendment A: 

SO AS TO PERMIT the transportation of (1) 
t a b u l a t i n g and o f f i c e machines f o r the 
Int e r n a t i o n a l Business Machine Corporation 
between points i n the c i t y of Philadelphia, 
Philadelphia County, and from points i n the 
sa i d c i t y t o points w i t h i n an a i r l i n e 
distance of twenty-five (25) miles of the 
Ci t y Hall i n the said c i t y , and vice versa; 
(2) cases f o r the Intern a t i o n a l Business 
Machine Corporation from points w i t h i n an 
a i r l i n e distance of twenty-five (25) miles of 
the City Hall i n the c i t y of Philadelphia, 
Philadelphia County, to points i n the said 
c i t y , and vice versa; (3) o f f i c e machines and 
electron i c or mechanical equipment, including 
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Notice of the Application was published i n the June 27, 

1992 Pennsylvania B u l l e t i n . The only protest was f i l e d by J.C. 

Services, Inc. (J.C. or protestant). 

An i n i t i a l hearing was • held on November 4, 199 2. 

Applicant was represented by H. Marc Tepper, Esq., and protestant 

was represented by Scott A. Petrie, Esq. Applicant presented the 

testimony of two witnesses and f i v e exhibits and protestant 

presented two witnesses and f i v e e x h i b i t s . 1 The record consists 

of these exhibits plus a tr a n s c r i p t of 141 pages. Main and Reply 

Briefs were f i l e d by both parties. 

I I . DISCUSSION 

Any e n t i t y proposing t o p r o v i d e i n t r a s t a t e 

transportation service to the public f o r compensation must f i r s t 

obtain from the Commission a c e r t i f i c a t e of public convenience. 

Pursuant t o the Public U t i l i t y Code, 66 Pa.C.S. §1103(a), t h i s 

c e r t i f i c a t e should be granted only i f the Commission finds "that 

the granting of such c e r t i f i c a t e i s necessary or proper f o r the 

Protestant sponsored four exhibits at the hearing. 
After the b r i e f s were f i l e d , protestant f i l e d a Motion 
for Leave to Supplement the Record with i t s f i f t h 
e x h i b i t , a copy of the Complaint adopted by the 
Commission upon i t s own Motion charging applicant with 
various instances of i l l e g a l i n t r a s t a t e service. This 
Motion w i l l be granted. Also admitted i n t o the record 
w i l l be applicant's February 2, 1993 l e t t e r to 
Secretary A l f o r d which resolves that Complaint. This 
resolution of the Complaint renders moot protestant's 
motion to hold proceedings open pending resolution of 
the Complaint. 
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These evidentiary c r i t e r i a were discussed i n more 

d e t a i l by the Commission i n Application of Bluebird Coach Lines. 

Inc., 72 Pa. P.U.C. 262, 294 (1990).. 

This proceeding involves the proposed t r a n s f e r of 

ex i s t i n g operating ri g h t s granted at Docket No. A-0086551, F.2 

from Domenic C r i s t i n z i o , Inc. to applicant. These r i g h t s were 

placed i n "voluntary suspension" on March 4, 1992 pending t h e i r 

purchase. In cases of t h i s nature, the Commission applies the 

doctrine of "presumption of continuing necessity." F i r s t 

a r t i c u l a t e d i n Re: Louis L. Grimm, 17 Pa. P.U.C.25 (1937), t h i s 

doctrine provides that an applicant for transfer of e x i s t i n g 

a u t h o r i t y i s not required to show that the underlying service 

authorized by the rig h t s being transferred i s necessary or proper 

f o r the convenience of the public. I t i s assumed t h a t the 

convenience supporting the o r i g i n a l grant of the au t h o r i t y 

continues u n t i l the contrary i s shown by a protestant. Re: 

Bverl v , 440 Pa. 521 , 270 A.2d 186 ( 1970); Re: Erie 

Transportation Services, Inc., 72 Pa. P.U.C. 113, 118 (1990). 

Accordingly, the applicant here does not have the burden of proof 

specified i n 52 Pa. Code §41.14(a), that approval of the 

Application w i l l serve a useful public purpose, responsive to a 

public demand or need. 

S i m i l a r l y , the protestant i n a proceeding involving the 

tra n s f e r of e x i s t i n g authority need not meet the burden of proof 



established i n §41.14(c), that entry of a new c a r r i e r i n t o the 

f i e l d would endanger or impair the operations of e x i s t i n g 

c a r r i e r s to such an extent that granting the auth o r i t y would be 

contrary to the public i n t e r e s t . Although a transferee-applicant 

i s t e c h n i c a l l y a "new c a r r i e r , " the operating a u t h o r i t y sought to 

be transferred i s not new authority. The Commission previously 

has determined t h i s issue. Therefore, a protestant should not be 

expected to submit evidence that exercise of those r i g h t s by a 

d i f f e r e n t c a r r i e r would be contrary to the public i n t e r e s t . 

What remains to be proven by an applicant i n transfer 

proceedings i s that i t , as the transferee, possesses the 

technical and f i n a n c i a l a b i l i t y , or f i t n e s s , to provide the 

proposed service, and, does not lack a propensity to operate 

safely and l e g a l l y . 

In t h i s proceeding, J.C. e s s e n t i a l l y has c.hal lenged 

applicant's f i t n e s s on two grounds. F i r s t , i t points to the 

instances of i l l e g a l i n t r a s t a t e service which were the subject of 

the Complaint adopted by the Commission at A-00109244C9301, which 

i t claims were performed i n bad f a i t h and to a s i g n i f i c a n t 

degree. In addition, protestant asserts that applicant has 

f a i l e d t o present substantial evidence of operational or 

f i n a n c i a l f i t n e s s , i n that i t presented no evidence as to i t s 

current f i n a n c i a l p o s i t i o n , f a c i l i t i e s and equipment, number of 

employees, safety procedures, drug t e s t i n g program, insurance 



coverage, or coiranunications system. The t h i r d argument made by 

protestant J.C. goes to i t s fear that i t w i l l s uffer s i g n i f i c a n t 

economic harm. Each of these contentions w i l l be addressed 

below. 

A. I l l e g a l Acts 

As the r e s u l t of cross-examination, applicant agreed 

that i t appeared that certain moves i t had performed were not 

w i t h i n the scope of either i t s e x i s t i n g PUC or ICC a u t h o r i t y . 

Subsequently, at Docket No. A-00109244C9301, a Complaint was 

adopted by the Commission upon i t s own Motion charging applicant 

with 12 instances of i l l e g a l i n t r a s t a t e service. Applicant's 

February 2, 199 3 l e t t e r to Secretary Alford indicates that the 

Complaint was resolved by payment of the $3,000.00 f i n e , and that 

applicant has ceased performing such transportation pending 

re s o l u t i o n of t h i s Application. 

There i s ample administrative and legal precedent on 

the issue of p r i o r i l l e g a l service as i t relates t o f i t n e s s . I t 

i s w e l l - s e t t l e d that while the misconduct i s a factor f o r the 

Commission to consider when determining f i t n e s s , i t i s not 

conclusive. An applicant may present o f f s e t t i n g evidence to 

prove i t s present legal fitness to provide a proposed service. 

The Commis sion has d i s c r e t i o n a r y a u t h o r i t y to grant an 

ap p l i c a t i o n as long as there i s evidence of present fi t n e s s 

independent of the evidence r e l a t i n g to the unlawful a c t i v i t i e s . 



Most recently, i n Hercik v. Pa. P.U.C. , 137 Pa. Commonwealth Ct. 

377, 586 A.2d 492, 494-95 (1991), the Commonwealth Court, c i t i n g 

Brinks, Inc. v. Pa. P.U.C. , 500 Pa. 387, 456 A.2d 1342 (1983), 

found t h a t : 

Thus, under Brinks, i t i s 
c l e a r t h a t the i n c i d e n t s of 
Conaway's past unlawful operations 
are not conclusive of the question 
of Conaway's present fitness and 
such p r i o r unlawful operations do 
not preclude Conaway from obtaining 
an a u t h o r i t y . I t i s i n the 
discretion of the PUC to determine 
whether authority must be withheld 
c o n s i d e r i n g o t h e r e v i d e n t i a r y 
c r i t e r i a under 52 Pa. Code §41.14. 
This Court must then examine the 
record to decide whether the PUC's 
d e c i s i o n was based upon the 
p o s i t i v e evidence of Conaway's 
fitness independent of the evidence 
of p r i o r unlawful operations, 
( c i t a t i o n s omitted) 

The Commonwealth quoted extensively, at 586 A. 2d 494, 

from the Pennsylvania Supreme Court's decision i n Brinks, supra: 

Our case law i s cle a r t h a t , 
although a favorable finding of 
f i t n e s s may not be based upon 
evidence of the q u a l i t y of service 
conducted i n w i l f u l v i o l a t i o n of a 
court order or the Commission's 
authority, the mere fact of p r i o r 
operation i n v i o l a t i o n of a court 
order or the Commission's authority 
does not preclude a ca r r i e r from 
obtaining lawful authority i n a 
subsequent proceeding before the 
Commission . . . Thus, while WFB's 
c o n t i n u i n g t o haul money i n 
d e l i b e r a t e d i s r e g a r d of the 
Commonwealth Court's Order gave 
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r i s e t o a n e g a t i v e i n f e r e n c e 
c o n c e r n i n g Brooks' f i t n e s s , the 
Commission could s t i l l have granted 
t h e r e q u e s t e d c o n t r a c t c a r r i e r 
a u t h o r i t y w i t h o u t a b u s i n g i t s 
d i s c r e t i o n so l o n g as t h e 
Commission had be fo re i t p o s i t i v e 
e v i d e n c e o f B r o o k s ' f i t n e s s 
i n d e p e n d e n t o f t h e e v i d e n c e 
r e l a t i n g t o the p e r i o d o f u n l a w f u l 
ope ra t i ons . 

The j u s t i f i c a t i o n f o r the r u l e 
p e r m i t t i n g t he a c q u i s i t i o n o f 
c o n t r a c t c a r r i e r r i g h t s de sp i t e 
p a s t u n l a w f u l o p e r a t i o n s i s 
e v i d e n t . The essence of p u b l i c 
u t i l i t y r e g u l a t i o n i s t o assure 
t h a t the p u b l i c ' s needs are best 
se rved a t t he most reasonable 
r a t e s . I f past u n l a w f u l opera t ions 
were deemed c o n c l u s i v e o f an 
a p p l i c a n t ' s f i t n e s s , the Commission 
would be powerless t o g ran t the 
a p p l i c a t i o n o f a c a r r i e r who, 
d e s p i t e i t s p a s t u n l a w f u l 
a c t i v i t i e s , h a s o t h e r w i s e 
demonstrated i t s present f i t n e s s t o 
pe r fo rm services b e n e f i c i a l t o the 
p u b l i c . ( c i t a t i o n s omi t t ed ) 

See a l s o , W.C. McQuaide v . Pa. P .U .C . , 137 Pa. 

Commonwealth Ct . 282, 585 A.2d 1151, 1154 (1991 ) ; Re: A c t i o n 

D e l i v e r i e s , I n c . , 75 Pa. P.U.C.463, 474 (1991) . 

Here, I f i n d t h a t a p p l i c a n t ' s a d m i t t e d l y i l l e g a l 

s e r v i c e ( t r a n s p o r t i n g e l e c t r o n i c equipment i n t r a s t a t e not 

connected t o commercial moves) was p rov ided pursuant t o a good 

f a i t h , reasonable misunderstanding of the terms o f i t s ICC 

a u t h o r i t y . Fu r the r evidence of a p p l i c a n t ' s good f a i t h , and 

p r o p e n s i t y t o ac t l e g a l l y , i s found i n the f a c t t h a t when i t s 
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i l l e g a l a c t i v i t i e s were Drought to the Commission's at t e n t i o n (by 

the p r o t e s t a n t ) , applicant paid the fi n e and ceased the 

operations i n question. Also, the Commission's f i l e s show that 

no complaints were f i l e d against applicant i n 1991 or 1992. 

Therefore, I do not f i n d that applicant lacks a propensity to 

operate safely and l e g a l l y . 

B. Operational Fitness 

Protestant's second argument i s that applicant f a i l e d 

to demonstrate i t s operational and technical f i t n e s s to perform 

the proposed service. The requirement of technical f i t n e s s was 

explained and c l a r i f i e d by the Commission i n Application of Iqe 

t/a/ Globe Limousine Service, 75 Pa. P.U.C. 45, 47 (1991): 

Technical expertise - An applicant 
must have the technical capacity to 
meet the need f o r the proposed 
service i n a satisfactory fashion. 
An a p p l i c a n t must possess 
s u f f i c i e n t s t a f f and f a c i l i t i e s , or 
operatin g s k i l l s to make the 
p r o p o s e d s e r v i c e f e a s i b l e , 
p r o f i t a b l e , and a d i s t i n c t service 
to the public. 

The Commission went on to note that to s a t i s f y the 

requirement of " f i n a n c i a l a b i l i t y , " an "applicant should own or 

should have s u f f i c i e n t f i n a n c i a l resources to obtain the 

equipment needed to perform the proposed service." I d . 

Here, protestant has alleged that applicant has f a i l e d 

to sustain i t s burden of establishing technical or operational 

f i t n e s s . I t asserts that applicant f a i l e d to present testimony 
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from "a q u a l i f i e d f i n a n c i a l o f f i c e r or representative of the 

applicant," did not adduce evidence r e l a t i n g to current sales and 

expenses or v e r i f y i n g i t s projected f i n a n c i a l statement, and did 

not establish that i t was able to pay the purchase price f o r the 

proposed a u t h o r i t y , did not indicate whether i t s equipment was 

leased or owned, and did not address the number of employees, 

f a c i l i t i e s , safety procedures, drug t e s t i n g program, or insurance 

coverage. 

Applicant r e l i e s on Exhs. I and L, attached to i t s 

Application (which was admitted i n t o the record as Exh. 1) as 

evidence of f i t n e s s . I t also r e l i e s on a presumption of f i t n e s s 

a r i s i n g out of i t s status as a c e r t i f i c a t e d c a r r i e r , and notes 

t h a t a p p l i c a n t ' s p r i n c i p a l s have over 30 years combined 

experience i n the transportation industry. 

Exhibit I i s described as a statement of f i n a n c i a l 

position/balance sheet dated March 1, 1992 ( i t was not indicated 

who prepared t h i s document, or whether the information contained 

i n i t was v e r i f i e d i n any way) which purports to show assets of 

$48,900 (cash) and $40,000 ( a u t h o r i t y ) , no l i a b i l i t i e s , $128,950 

i n owner's equity, and projected net income of.$150,000, I t also 

included a projected cash flow f o r the 12-month period ended 

February 28, 1993 which purports to show a positive cash f low 

p o s i t i o n f o r each quarter. 
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E x h i b i t L i s a "statement of experience" which 

indicates that the o f f i c e r s of the corporation have "over 30 

years experience and involvement i n the trucking industry." 

Exhibit G i s an equipment l i s t , although i t does not indicate 

which, i f any, of the vehicles are cur r e n t l y used or would be 

used to provide the proposed service. 

In addition, applicant witness Nelson t e s t i f i e d that 

the operation i s currently insured, although he gave no sp e c i f i c 

coverage l e v e l {Tr. 5), and that current monthly sales are 

$125,000. (Tr. 21.) While he does have 12 years experience i n 

the trucking f i e l d , he has no managerial experience since he 

worked i n sales and dispatch (Tr. 36) . Each of the other 

p r i n c i p a l s has 4-5 years experience i n sales and dispatch. Tr. 

37-38. 

Although the evidence on operational f i t n e s s was 

extremely skimpy, I f i n d that applicant has sustained i t s burden 

of proof on t h i s issue. I t seems to have adequate f i n a n c i a l 

resources, and the applicant's principals appear to be w e l l -

experienced i n the trucking industry. 

I must s p e c i f i c a l l y r e j e c t , however, applicant's 

statement i n i t s Reply Brief at unnumbered p. 2 that "as an 

e x i s t i n g c e r t i f i c a t e d c a r r i e r , i t i s presumed that T&N possesses 

the r e q u i s i t e a b i l i t i e s . Further as an e x i s t i n g c a r r i e r , the PUC 

i s f u l l y cognizant of T&N's insurance retention, f a c i l i t i e s , 
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equipment and methods of operation." F i r s t , "the Commission" i s 

not an "existing c a r r i e r . " In addition, there i s absolutely no 

legal basis f o r t h i s statement, which ( I assume) i s why no 

support was ci t e d . The Commission "knows" only what was 

presented on the record of the i n i t i a l c e r t i f i c a t i o n proceeding 

when i t made i t s determination that applicant was f i t to provide 

that service. There i s no way that the Commission can be 

"cognizant" of what equipment i s currently used by applicant, or 

what employees are available to applicant, or how applicant 

intends to provide the proposed service. W i l l a dditional 

vehicles be required? I f so, w i l l they be purchased or leased? 

These and similar questions must be answered before the 

Commission can make any determination that an applicant w i l l 

a c t u a l l y be able to provide a proposed service. 

C. Harm To Protestant 

Protestant alleges that i t has l o s t sales t o applicant 

and t h a t , i f the Application i s granted by the Commission, 

protestant w i l l experience s i g n i f i c a n t economic harm. 

As I explained above, t h i s issue i s not relevant i n a 

tran s f e r application proceeding. When the Commission awarded the 

i n i t i a l grant of au t h o r i t y to the transferror, i t considered the 

competitive impact of allowing an additional c a r r i e r i n t o the 

f i e l d . The only question i n t h i s proceeding i s which e n t i t y 

13 



should be permitted to provide the proposed service, not whether 

the service should be provided. 

I l l . FINDINGS OF FACT 

1. Transferror Domenic C r i s t i n z i o , Inc. received 

common c a r r i e r a u t h o r i t y by Commission Order at Docket No. A-

0086551, F.2. 

2. Transferror ceased j u r i s d i c t i o n a l operations i n 

March 199 2, and, by l e t t e r dated March 4, 1992 (App. Exh. 5), the 

Commission permitted the authority to be placed i n voluntary 

suspension pending sale of the r i g h t s . Tr. 81-82. 

3. Applicant-transferee Tad's Delivery Service, Inc. 

t/a T&N Van Service entered i n t o an agreement with t r a n s f e r r o r t o 

purchase the operating authority l i s t e d at Docket A-0086551, F.2, 

i n order to expand i t s service t e r r i t o r y . Tr. 29-32, 43. 

4. This agreement, . dated May 8, 1992 and amended by 

addendum dated July 7, 1992, contained a sales price of $7,500. 

for a l l of the r i g h t s l i s t e d at Docket A-0086551, F.2. App. 

Exhs. 1, 2. 

5. Applicant-transferee T&N curre n t l y i s c e r t i f i c a t e d 

by the Commission to perform common c a r r i e r transportation 

service at Docket A-00109244. 

6. The au t h o r i t y at Docket A-00109244 was issued by 

the Commission t o Domenic F. Taddei by c e r t i f i c a t e of public 

convenience dated July 6, 1990. Subsequently, by Order adopted 
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Noveniber 29, 1990, the Commission p e r m i t t e d the c e r t i f i c a t e t o be 

changed t o stand i n the name of Tad's D e l i v e r y Service, Inc. 

App. Exh. 1. 

7. A p p l i c a n t - t r a n s f e r e e T&N c u r r e n t l y i s c e r t i f i c a t e d 

by t h e State of New Jersey a t Docket No. PC00651. App. Exh. 1. 

8. A p p l i c a n t - t r a n s f e r e e T&N c u r r e n t l y i s c e r t i f i c a t e d 

by the I n t e r s t a t e Commerce Commission at Docket No. MC-214617 

Sub. 3. App. Exh. 1. 

9. Appl i c a n t - t r a n s f eree i s a s t o c k c o r p o r a t i o n 

i n c o r p o r a t e d i n Delaware. App. Exh. 1, Tr. 6. 

10. The o f f i c e r s and shareholders of a p p l i c a n t -

t r a n s f e r e e T&N are David Nelson, Don Taddei, Rus s e l l Taddei and 

Kenneth Taddei. App. Exh. 1; Tr. 5, 15. 

11. A p p l i c a n t - t r a n s f e r e e was purchased by David 

Nelson, Don Taddei, Russell Taddei and Kenneth Taddei from 

Domenic Taddei. Tr. 9-11. 

12. A p p l i c a n t - t r a n s f e r e e operates a moving and storage 

business, which includes commercial o f f i c e moving, e l e c t r o n i c 

moving, automatic t e l l e r machine i n s t a l l a t i o n and r i g g i n g , and 

household moves. Tr. 5. 

13. A p p l i c a n t - t r a n s f e r e e has i t s p r i n c i p l e place of 

business i n Cinnaminson, New Jersey. App. Exh. 1; Tr. 5. 
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14. David Nelson i s President of applicant-transferee 

T&N and was employed at t r a n s f e r r o r Domenic C r i s t i n z i o , Inc. 

u n t i l February 1992. Tr. 4, 13, 14. 

15. Mr. Nelson has 12 years experience i n the trucking 

industry; the other principals of T&N have 4-5 years experience 

each. Tr. 36-37. 

16. At Docket No. A-00109244C9301, a Complaint was 

adopted by the Commission upon i t s own Motion charging applicant-

transferee with 12 instances of i l l e g a l i n t r a s t a t e service. 

Prot. Exh. 5. 

17. Applicant-transferee's February 2, 1993 l e t t e r to 

Secretary A l f o r d indicates that the Complaint was resolved by 

payment of the $3,000.00 f i n e , and that applicant has ceased 

performing such transportation pending resolution of t h i s 

Application. 

18. The i l l e g a l moves (which i n v o I v e d the 

transportation of electronic equipment not i n connection with 

commercial moves) was done pursuant to a good-faith, reasonable 

misunderstanding of the scope of applicant-transferee's ICC and 

PUC a u t h o r i t y . 

19. Applicant-transferee has the f i n a n c i a l a b i l i t y to 

operate the proposed service. App. Exh. 1; Tr. 5, 21. 
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IV, CONCLUSIONS OF LAW 

1. The Commission has j u r i s d i c t i o n over the parties 

and subject matter of t h i s proceeding. 

2. In proceedings seeking the transfer of e x i s t i n g 

motor c a r r i e r operating authority, an applicant does not have to 

establish that approval of the application w i l l serve a useful 

public purpose, responsive to a public demand or need. 

4. In proceedings seeking the transfer of e x i s t i n g 

motor c a r r i e r operating authority, the burden of proof i s on 

applicant to establish that i t possesses the technical and 

f i n a n c i a l a b i l i t y to provide the proposed service, and does not 

possess a propensity to operate unsafely and/or i l l e g a l l y . 

5. Applicant sustained i t s burden of establishing 

that i t possesses the technical and f i n a n c i a l a b i l i t y to provide 

the proposed service, and does not possess a propensity to 

operate unsafely and/or i l l e g a l l y . 

6. In proceedings seeking the transfer of e x i s t i n g 

motor c a r r i e r operating authority, a protestant should not be 

permitted to submit evidence that entry of a new c a r r i e r i n t o the 

f i e l d would endanger or impair the operations of e x i s t i n g 

c a r r i e r s to an extent that, on balance, the granting of the 

au t h o r i t y would be contrary to the public i n t e r e s t . 
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V I I . ORDER 

THEREFORE, 

IT IS ORDERED: 

1. That the application f o r transfer of the r i g h t s 

held by Domenic C r i s t i n z i o , Inc. at Docket No. A-0086551, F.2, i s 

hereby approved and that the C e r t i f i c a t e issued to Applicant be 

amended to include the following r i g h t s : 

To transport as a Class D c a r r i e r (1) 
t a b u l a t i n g and o f f i c e machines f o r the 
International Business Machine Corporation 
between points i n the c i t y of Philadelphia, 
Philadelphia County, and from points i n the 
said c i t y t o points w i t h i n an a i r l i n e 
distance of twenty-five (25) miles of the 
City Hall i n the said c i t y , and vice versa; 
(2) cases f o r the International Business 
Machine Corporation from points w i t h i n an 
a i r l i n e distance of twenty-five (25) miles of 
the City Hall i n the c i t y of Philadelphia, 
Philadelphia County, to points i n the said 
c i t y , and vice versa; (3) o f f i c e machines and 
electronic or mechanical equipment, including 
but not l i m i t e d to, copiers, computers, x-ray 
machines and inserting machines, from the 
warehouse of Domenic C r i s t i n z i o , Inc., at 
3328 Amber Street, i n the c i t y and county of 
Philadelphia, to points w i t h i n t h i r t y - f i v e 
(35) miles thereof, and vice versa; (4) 
o f f i c e machines and electronic or mechanical 
equipment, including, but not 1imited t o , 
cop i e r s , computers, x-ray machines and 
in s e r t i n g machines, from the warehouse of 
Domenic C r i s t i n z i o , Inc., at 2073 Bennett 
Road, i n the c i t y and county of Philadelphia, 
t o points within t h i r t y - f i v e (35) miles 
thereof, and vice versa; (5) uncrated o f f i c e 
machines and e l e c t r o n i c or mechanical 
equipment, including, but not li m i t e d t o , 
co p i e r s , computers, x-ray machines and 
in s e r t i n g machines, between points i n the 
co u n t i e s of Bucks, Chester, Delaware, 
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Montgomery, Philadelphia, and from said 
counties to points i n Pennsylvania, and vice 
versa; (6) business and o f f i c e machines, 
electronic manufacturing systems, parts and 
supplies thereof, that are manufactures, 
sold, leased, d i s t r i b u t e d or dealt i n by 
International Business Machines Corporation, 
f o r I n t e r n a t i o n a l Business Machines 
Corporation between points i n the counties of 
Adams, Berks, Bucks, Carbon, Centre, Chester, 
Cumberland, Dauphin, Delaware, Franklin, 
F u l t o n , Huntingdon, J u n i a t a , Lancaster, 
Lebanon, Lehigh, M i f f l i n , Montgomery, 
Montour, Northampton, Northumberland, Perry, 
Philadelphia, S c h u y l k i l l , Snyder, Union and 
York; and (7) business and o f f i c e machines 
and e l e c t r o n i c or mechanical equipment, 
including, but not l i m i t e d t o , copiers, 
computers, x-ray machines, and i n s e r t i n g 
machines, and new o f f i c e f u r n i t u r e , between 
p o i n t s i n the c o u n t i e s of Luzerne, 
Lackawanna, Monroe, Carbon, Northampton, 
Lehigh, Berks, S c h u y l k i l l , Columbia and 
Montour, and from points i n said counties, to 
points i n Pennsylvania, and vice versa. 

2. This grant of aut h o r i t y i s subject to the 

following conditions: 

A. That the approval hereby given i s 

not to be understood as committing 

t h i s Commission, i n any proceedings 

that may be brought before i t for 

any purpose, to f i x a valuation on 

the r i g h t s to be acquired by 

a p p l i c a n t from t h e p r e s e n t 

c e r t i f i c a t e holder equal to the 

consideration to be paid, or equal 
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to any value that may be placed on 

them by applicant, or to approve or 

prescribe rates s u f f i c i e n t to y i e l d 

a return thereon. 

B. That applicant shall not record i n 

i t s u t i l i t y accounts any amount 

representing the rights granted by 

t h i s Order i n excess of the actual 

cost of such rights to the o r i g i n a l 

c e r t i f i c a t e holder. 

C. That applicant charge to Account 

1550, Other Intangible Property, 

$7,500., being the amount of 

consideration payable by i t f o r the 

r i g h t s granted by t h i s Order, less 

any amount recorded under Condition 

B, above. 

3. That the operating authority granted by t h i s 

Order, to the extent that i t duplicates authority now held or 

subsequently granted t o the carr i e r , s h a l l not be construed as 

conferring more than one operating r i g h t . 

4. That a p p l i c a n t s h a l l not engage i n any 

transportation granted by t h i s Order u n t i l i t has complied with 

the requirements of the Pennsylvania Public U t i l i t y Code and the 
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rules and regulations of the Commission r e l a t i v e to the f i l i n g of 

insurance and acceptance of a t a r i f f establishing j u s t and 

reasonable rates. 

5. That issuance of a C e r t i f i c a t e of Public 

Convenience w i l l become f i n a l only upon submission of 

tran s f e r r o r ' s assessments due. 

6. That i n the event applicant has not, on or before 

60 days from the date of service of t h i s Order, complied with the 

requirements set f o r t h above, the Application w i l l be dismissed 

without f u r t h e r proceedings. 

7. That upon compliance with t h i s Order, the r i g h t s 

granted t o the transferror, Domenic C r i s t i n z i o , Inc. at Docket 

No. A-0086551, F.2, are hereby cancelled. 

8. That Protestant Exh. 5 and applicant's February 2, 

1993 l e t t e r to Secretary Alford are admitted i n t o the record. 

Date: 
7 MARLANE R. CHESTNUT / 

J 
R. ( 

Administrative Law Judge 
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AFFIDAVIT OF STEVEN J . HcGARY 

I , STEVEN J. McGARY, President of Pr o t e s t a n t , J.C. 

SERVICES, INC., being duly sworn according t o law, hereby provide 

t h i s A f f i d a v i t i n support of the P e t i t i o n t o Reconsider I n i t i a l 

Decision and/or Re-open Record and i n support t h e r e o f , aver the 

f o l l o w i n g : 

1. Upon i n f o r m a t i o n and b e l i e f , i t i s averred t h a t the 

Applicant t r a n s p o r t e d o f f i c e equipment and f u r n i s h i n g s , i n use, 

f o r Monroe Business Systems, Inc. from Horsham, Pennsylvania t o 

Blue B e l l , Pennsylvania i n l a t e May of 1993; and 

2. Upon i n f o r m a t i o n and b e l i e f , i t i s averred t h a t the 

Applicant has, since the date of the hearing on November 4, 1992, 

tra n s p o r t e d on numerous occasions e l e c t r o n i c equiopment f o r 

Monroe Business Systems, Inc. i n t r a s t a t e ; and 

3. I t i s believed and averred t h a t these shipments are 

i l l e g a l and not w i t h i n the Applicant's e x i s t i n g a u t h o r i t y . 

4. These shipments bear d i r e c t l y upon the f i n d i n g of 

confusion and, i f i t i s found t h a t shipments have been made by 

the Applicant since November 4, 1992 wit h o u t proper A u t h o r i t y , 

the Applicant cannot demonstrate e i t h e r confusion or good f a i t h . 

Sworn t o and subscribed 
before me t h i s 30th day o] 
August, 1993. 

Dtafy NotatV Public 

STEVEjK McGARY 

"i .V£. - v^ Notarial Sa) 
• '•r k

sF 1y a r l n C.Milanese, Notary Publto 
Northampton Twp., Bucks County 

MyCnmrtilMtonEncitos Feb, 6, IW 



CERTIFICATE OF SERVICE 

I , SCOTT A. PETRI, ESQUIRE, c e r t i f y that on the 30th 

day of August, 1993, I did serve a true and correct copy of the 

Petition to Reconsier I n i t i a l Decision and/or Re-open Record upon 

the following person in the manner indicated: 

VIA FIRST CLASS U.S. HAIL. POSTAGE PREPAID: 

MARLANE R. CHESTNUT 
A d m i n i s t r a t i v e Law Judge 
Commonwealth of Pennsylvania 
Pennsylvania Public U t i l i t y Commission 
Phi l a d e l p h i a State O f f i c e B u i l d i n g 
1400 West Spring Garden Stre e t 
P h i l a d e l p h i a , PA 19130 

DONALD H. DAVIS, ESQUIRE 
A t t o r n e y f o r A p p l i c a n t 
4th Floor, C u r t i s Center 
Independence Square West 
Ph i l a d e l p h i a , PA 19106-3304 

SCOTT A. PETRI, ESQUIRE 
Attorney for Protestant 

Dated: August 30, 1993 



Margolis 
Edelstein 
& Scherlis 

ATTORNEYS AT LAW 

o i r ' *' A! KIOMV/AL 

September 9, 199 3 

MICHAl-l. .1. BURNS 
niw-CT [)lAl.:L'ir>-ii:![-ri8n!t 

S-7 

81955-! ^ 

The Honorable John G. A l f o r d , Secretary 
Public u t i l i t y Commission 
Commonwealth of Pennsylvania 
P.O. Box #3265 
Harrisburg, PA 17105-3265 

RE: A p p l i c a t i o n of Tad's De l i v e r y Service, 
t r a d i n g as T & N Van Service 
Docket #A-00109244F.1, Am-A 

Dear Secretary A l f o r d : 

Enclosed please f i n d an o r i g i n a l and two copies of 
App l i c a n t , Tad D e l i v e r y Service, Inc., t r a d i n g as T & N Van 
Service's Motion t o S t r i k e Protestant's P e t i t i o n t o Reconsider 
I n i t i a l Decision and/or Reopen the Record f o r f i l i n g of record i n 
the above-captioned matter. 

Also, enclosed i s a copy which we would appreciate your 
time-stamping and r e t u r n i n g t o us i n the self-addressed stamped 
envelope provided. 

Thank you f o r your a t t e n t i o n t o t h i s matter. 

Very 

MJB/fae 
Enclosures 

cc: A d m i n i s t r a t i v e Law Judge A l l i s o n K. Turner ( w i t h enclosure) 
A d m i n i s t r a t i v e Law Judge Marlane R. Chestnut ( w i t h enclosure) 
Scott A. P e t r i , Esquire (without enclosure) 

VIA FEDERAL EXPRESS 

The Curtis Center Fourlh Floor, Independence Square Wesl. Fhiladelphia, Va 19106-3304 
215-922-1100. FAX 215-922-1772. TEL FX 62021004 

New Jers(^ Office: Slimm. Dash & Goldberg. 216 Haddon Avenue, Weslniont. N.I 08108-2886. 609-858-7200 



BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

A p p l i c a t i o n of Tad's Delivery : Docket No. A-00109244 
Service t / a T&N Van Service : F . l , Am-A 

MOTION TO STRIKE PROTESTANT'S PETITION TO RECONSIDER 
INITIAL DECISION AND/OR RE-OPEN THE RECORD 

Applicant Tad's Delivery Service, Inc. t / a T&N Van Service 

(T&N) by and through i t s attorneys Margolis, E d e l s t e i n & Sc h e r l i s 

hereby move the Commission t o s t r i k e Protestant's P e t i t i o n t o 

Reconsider I n i t i a l Decision and/or Re-Open the Record and i n 

support thereof aver: 

1. On August 11, 1993 the I n i t i a l Decision of the Honorable 

Marlane R. Chestnut g r a n t i n g and approving the A p p l i c a t i o n of T&N 

f o r the t r a n s f e r of c e r t a i n a u t h o r i t y , as captioned above, was 

issued by the Commission. Attached hereto and incorporated herein 

as E x h i b i t "A" i s a t r u e and c o r r e c t copy of the Honorable A l l i s o n 

K. Turner, Chief A d m i n i s t r a t i v e Law Judge's correspondence of 

August 11, 1993 i s s u i n g Judge Chestnut's I n i t i a l Decision. 

2. On August 30, 1993 Counsel f o r Protestant v i a regu l a r 

mail f i l e d w i t h the Commission and served upon counsel f o r 

Applicant Protestant's P e t i t i o n t o Reconsider I n i t i a l Decision 

and/or Re-Open the Record. Attached hereto and incorporated herein 

as E x h i b i t "B" i s a t r u e and c o r r e c t copy of the August 30, 1993 

correspondence of Scott A. P e t r i , Esquire counsel f o r P r o t e s t a n t . 
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3. While terming i t s P e t i t i o n a P e t i t i o n f o r Reconsideration 

and/or t o Re-Open the Record, i n Paragraph 7 and the prayer f o r 

r e l i e f clause of Protestant's P e t i t i o n , Protestant bases i t s 

P e t i t i o n on 52 Pa. Code Section 5.571 (1985). S p e c i f i c a l l y ; 

7. Protestant seeks the approval t o re-open the Record 
and/or f o r re c o n s i d e r a t i o n of the I n i t i a l Decision i n 
accordance w i t h Section 5.571 i n order t o present 
a d d i t i o n a l testimony... 

Wherefore, Protestant seeks the approval t o re-open the 
Record and/or f o r r e c o n s i d e r a t i o n of the I n i t i a l Decision 
i n accordance w i t h Section 5.571 i n order t o present 
a d d i t i o n a l testimony ... 

4. By i t s own terms and r e l i e f requested, Protestant's 

P e t i t i o n i s s o l e l y and e x c l u s i v e l y based on 52 Pa. Code Section 

5.571 (1985), not 52 Pa. Code Section 5.572 (1985). [Emphasis 

added.] 

5. By i t s own terms, the r e l i e f requested, and the f a c t t h a t 

i t i s s o l e l y and e x c l u s i v e l y on 52 Pa. Code Section 5.571 (1985), 

Protestant's P e t i t i o n states only a request t o seek a re-opening or 

rehearing of the proceedings t o set f o r t h i t s a d d i t i o n a l evidence 

and does not s t a t e a p e t i t i o n f o r r e c o n s i d e r a t i o n of the I n i t i a l 

Decision of August 11, 1993. 

6. The Commission has recognized and held t h a t there i s a 

c l e a r and d i s t i n c t d i f f e r e n c e between p e t i t i o n s seeking a 

rehearing, a reopening of the record "(more p r o p e r l y one f o r 

reh e a r i n g ) " and f o r r e c o n s i d e r a t i o n . P h i l i p Duick v. Pa. Gas and 

Water Co., 56 Pa. PUC 553, 558-9 (1982). 



7. 66 Pa.C.S.A. Section 703(f) e n t i t l e d "Rehearing", which 

c o n t r o l s the Commissions Rule at 52 Pa. Code Section 5.571 (1985), 

r e q u i r e s t h a t any p e t i t i o n seeking a rehearing on an order made by 

the Commission must be f i l e d w i t h i n 15 days a f t e r the service of 

the order. 

8. Protestant f i l e d and served i t s P e t i t i o n f o r 

Reconsideration and/or t o Re-Open the Record, more a p p r o p r i a t e l y 

i t s P e t i t i o n f o r Rehearing, on August 30, 1993 which i s e x a c t l y 19 

days a f t e r the I n i t i a l Decision was issued and served by the 

Commission. See E x h i b i t s "A" and "B". 

9. Protestants's P e t i t i o n f o r Reconsideration and/or t o Re-

Open the Record, a p p r o p r i a t e l y a P e t i t i o n f o r Rehearing, was 

untimely f i l e d pursuant t o 66 Pa.C.S. A. Section 703(f) and 

th e r e f o r e must be dismissed and s t r i c k e n w i t h p r e j u d i c e . 

10. Even assuming arguendo t h a t Protestant's P e t i t i o n f o r 

Reconsideration and/or t o Re-Open the Record was t i m e l y f i l e d , the 

P e t i t i o n does not meet the standards under the law f o r g r a n t i n g a 

rehearing/reopening of the record. 

11. A P e t i t i o n f o r Rehearing, as Protestant's P e t i t i o n i s 

ap p r o p r i a t e l y termed, under 66 Pa.C.S.A. 703(f) must a l l e g e newly 

discovered evidence not discoverable through the exercise of due 

d i l i g e n c e p r i o r t o the close of the record. P h i l i p Duick v. Pa. 

Gas and Water Co. , 56 Pa. PUC 553, 558-9 (1982); Michael Dayton t / a 

T a i l o r e d Promotions v. AT&T Communications of Pa., Inc . , 70 Pa PUC 

138 (1989). 



12. Protestant's A f f i d a v i t t o i t s P e t i t i o n alleges t h a t upon 

i n f o r m a t i o n and b e l i e f T&N conducted operations outside the scope 

of i t s a u t h o r i t y w i t h a Monroe Business Systems, Inc. " i n l a t e May 

1993". 

13. Protestant's P e t i t i o n Paragraph 5 r e l a t e s t h a t t h i s i s 

"discovered new i n f o r m a t i o n " y e t apparently i n a d i r e c t attempt t o 

avoid any issues of t i m e l i n e s s or d i l i g e n c e f a i l s t o i d e n t i f y any 

s p e c i f i c i n f o r m a t i o n , the source of the i n f o r m a t i o n , the date or 

even a general time period t h a t the "new" i n f o r m a t i o n was 

discovered, i n t e r a l i a . 

14. Protestant d i d not t i m e l y present or show any exercise of 

due d i l i g e n c e i n s t a t i n g , l e t alone di s c o v e r i n g , i t s a l l e g e d "new 

i n f o r m a t i o n " and t h e r e f o r e , Protestant's P e t i t i o n does not meet the 

standard set f o r t h by the Commission f o r co n s i d e r a t i o n of P e t i t i o n 

f o r Rehearing. 

15. This broad-based, undocumented, unsubstantiated, and 

s e l f - s e r v i n g a l l e g a t i o n of "new i n f o r m a t i o n " as stated i n 

Protestant's P e t i t i o n c l e a r l y i s not s u f f i c i e n t or s p e c i f i c enough 

t o meet the standard set f o r t h by the Commission or t o warrant any 

a c t i o n by the Commission. 

16. The Commission may f u r t h e r deny a request f o r rehearing 

i f the grounds alleged i n the P e t i t i o n , even i f proven at the 

hearing, would not change the Commission's d e c i s i o n . A p p l i c a t i o n 

of Susquehanna Mobile Communications, Inc., 47 Pa Puc 238, 242 

( 1973) . 



17. Even assuming arguendo t h a t Protestant's a l l e g a t i o n s have 

any m e r i t , T&N avers t h a t there i s s u f f i c i e n t independent p o s i t i v e 

evidence on the record of T&N's good f a i t h and propensity t o act 

l e g a l l y and s a f e l y t h a t said a l l e g a t i o n s would not e s t a b l i s h or 

warrant a r e v e r s a l of the I n i t i a l Decision. 

18. Protestant's P e t i t i o n f o r Reconsideration and/or t o Re-

Open the Record must be dismissed and s t r i c k e n as i t f a i l s t o meet 

the standards set f o r t h by the Commission f o r addressing a P e t i t i o n 

f o r Rehearing. 

19. Applicant avers and believes t h a t the f i l i n g of t h i s 

P e t i t i o n i s y e t another c a l c u l a t e d , d i l a t o r y t a c t i c by Protestant 

t o delay the subject t r a n s f e r of a u t h o r i t y . Further, Applicant 

avers and believes t h a t Protestant's motive i n pursuing these 

d i l a t o r y t a c t i c s i s grounded i n personal animosity t o the 

p r i n c i p a l s of T&N based on t h e i r p r i o r employment and on 

Protestant's e f f o r t t o defeat any e x i s t i n g competitive economic 

forces. 

20. As Protestant's P e t i t i o n f o r Reconsideration and/or t o 

Re-Open the Record i s based on grounds other than the p u b l i c 

i n t e r e s t , as a matter of p o l i c y , Protestant's P e t i t i o n must be 

dismissed and s t r i c k e n . 



WHEREFORE, T&N requests t h a t the Commission dismiss and s t r i k e 

Protestant's P e t i t i o n f o r Reconsideration and/or t o Re-Open the 

Record w i t h p r e j u d i c e . 

R e s p e c t f u l l y submitted, 

MARGOLIS, EDELSTEIN & SCHERLIS 

DONALDH. DAVIS, ESQUIRE 
Attorney I.D. No.: 27546 
The C u r t i s Center, 4th Floor 
Independence Square West 
Ph i l a d e l p h i a , PA 19106-3303 
(215) 922-1100 

COUNSEL FOR APPLICANT 
TAD'S DELIVERY SERVICE t / a 
T&N VAN SERVICE 



C O M M O N W E A L T H O F P E N N S Y L V A N I A 
P E N N S Y L V A N I A P U B L I C U T I L I T Y C O M M I S S I O N 

P.O. B O X 3 2 6 5 . H A R R I S B U R G , PA 17105 -3265 
ISSUED: August 11, 1993 IN REPLY PLEASE 

REFER TO OUR FILE 

DONALD M. DAVIS,- ESQUIRE 
CURTIS CENTER FOURTH FLOOR 
INDEPENDENT SQUARE WEST 
PHILADELPHIA PA 19106-3304 

A-00109244 
F0001, Amr-A 

Application of Tad's Delivery Service* 
Inc. t/a T&N Van Service 

TO WHOM IT MAY CONCERN: 

Enclosed i s a copy of the I n i t i a l Decision of Administrative law 
Judge Marlane R. Chestnut. This decision i s being issued and mailed t o 
a l l parties on the above specified date. 

I f you do not agree with any part of this decision, you may send 
written ccmnents (called Exceptions) to the Ccrrmissicn. Specifically, an 
original and nine (9) copies of your signed exceptions MUST BE FILED WITH 
THE SECRETARY OF THE OCMMISSICN IN ROCM B-18, NORTH OFFICE BUHDING, NORTH 
STREET AND COMMONWEALTH AVENUE, HARRISBURG, PA OR MAILED TO P.O. BOK 3265, 
HARRISBURG, PA 17105-3265, within twenty (20) days of the issuance date 
of t h i s l e t t e r . The signed exceptions w i l l be deemed f i l e d on the date 
actually received by the Secretary of the Commission or on the date 
deposited i n the mail as shram cn U.S. Postal Service Form 3817 
cer t i f i c a t e of nailing attached to the cover of the original document 
(52 Pa. Code §1.11(a)) or cn the date deposited with an overnight express 
package delivery service (52 Pa. Code 1.11(a)(2), (b)). I f your 
exceptions are sent t y n a i l , please use the address shown at the top of 
thi s l e t t e r . A copy of your exceptions must also be served on each party 
of record. 52 Pa. Code §1.56(b) cannot be used to extend the prescribed 
period for the f i l i n g of exceptions/reply excerptions. 

I f you receive exceptions fron other parties, you may submit written 
replies to those exceptions i n the irenner descri bed above within ten (10) 
days of the date that the exceptions are due. 

Exceptions and reply exceptions shall obey 52 Pa. Code 5.533 and 
5.535 particularly the 40-page l i m i t for exceptions and the 25-page l i m i t 
for replies, t o exceptions. , Exceptions should clearly be labeled as 
"EXCEPTICNS QF (name of party) - (protestant, ccnplainant, sta f f , etc.)". 

I f no exceptions are received within twenty (20) days, the decision 
of the Administrative law Judge nay become f i n a l without further 
Commission action. You w i l l receive written n o t i f i c a t i c n i f t h i s occurs. 

Ends. 
Certified Mail 
Receipt Requested 

Very t r u l y yours-

Allison K. Turner 
Chief Administrative law Judge 



E D W A R D D- F O Y , J R . 

C A R L . G. H A H N 

S C O T T A. P E T R I 

D E N N I S R D E N A R D 

H A R R Y J . L I E D E R B A C H 
1 0 1 6 - 1 9 8 2 

L A W O F F I C E S 

L I E D E R B A C H , HAHN, FOY & P E T R I 
A P R O F E S S I O N A L C O R P O R A T I O N 

e s a S E C O N D S T R E E T P I K E 

R I C H B O R O , P A . 1 8 9 5 4 R I C H B O R O L I N E 

3 2 2 - 8 3 0 0 

P H I L A D E L P H I A L I N E 

6 7 7 - 0 9 1 9 

D O Y L E S T O W N L I N E 

3 - 4 3 - 9 3 I O 

FAX ais-aaz-Te-is 

August 30, 1993 

Secretary John G. Alford 
Commonwealth of Pennsylvania 
Pennsylvania Public Utility Commission 
P.O. Box 3265 
Harrisburg, PA 17105-3265 

Dear Secretary Alford: 

RE: Application of Tad's Delivery Service, 
Inc. - Docket No. A-00109255, FOOI-Am.A, 

Enclosed please find an original and two (2) copies of A Petition to Reconsider 
Initial Decision and/or Re-open Record for f i l i n g with the Commission. 

Kindly return a time-stamped copy for our records. 

Sincerely yours, 

LIEDERBACH, HAHN, FOY & PETRI 

By: Scott A. Petri 

SAP/ccm 

Enclosures 

cc: Administrative Law Judge Marlane R. Chestnut (w/enclosure) 
Donald M. Davis, Esquire (w/enclosure) ^ 
Administrative Law Judge Allison K. Turner (w/enclosure) 

EXHIBIT 

'6 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t a t r u e and c o r r e c t copy of App l i c a n t 

Tad's Delivery Service,Inc.'s t / T&N Van Service's Motion t o S t r i k e 

Protestant's P e t i t i o n t o Reconsider the I n i t i a l Decision and /or 

Re-Open the Record was served v i a F i r s t Class M a i l , postage pre­

paid on September 9, 1993 on the f o l l o w i n g i n d i v i d u a l : 

Scott A. P e t r i , Esquire 
Liederbach, Hahn, Foy & P e t r i 
892 Second .Street Pike 
Richboro, PA 18954 
Counsel f o r Protestant /A 

By: 
DONALD M. DAVIS, ESQUIRE 
The C u r t i s Center, 4th Floor 
Independence Square West 
Ph i l a d e l p h i a , PA 19106-3303 
(215) 922-1100 



golis 
Edelstein 
& Scherlis 

ATTORNEYS AT LAW 

L 

September 9, 1993 

MICMAKL ,). HUWNS 
DIKI-CT DiAi.^iri-it.'ii-riH'.i!) 

81955-1 

The Honorable John G. A l f o r d , Secretary 
Public U t i l i t y Commission 
Commonwealth of Pennsylvania 
P.O. Box #3265 
Harrisburg, PA 17105-3265 

RE: A p p l i c a t i o n of Tad's De l i v e r y Service, 
t r a d i n g as T & N Van Service 
Docket #A-00109244F.l, Am-A 

Dear Secretary A l f o r d : 

Enclosed please f i n d an o r i g i n a l and nine copies of the 
Reply of A p p l i c a n t , Tad Del i v e r y Service, Inc., t r a d i n g as T & N 
Van Service, t o Protestant's Exceptions t o the I n i t i a l Decision and 
Motion t o S t r i k e Exceptions 5 and 6 f o r f i l i n g i n the above-
captioned matter. 

Also, enclosed i s a copy which we would appreciate your 
time-stamping and r e t u r n i n g t o us i n the self-addressed stamped 
envelope enclosed. 

Very 

MJB/fae 
Enclosures 

MlfCHAEL \J 

cc: A d m i n i s t r a t i v e Law Judge A l l i s o n K. Turner ( w i t h enclosure) 
A d m i n i s t r a t i v e Law Judge Marlane R. Chestnut ( w i t h enclosure) 
Scott A. P e t r i , Esquire (without enclosure) 

VIA FEDERAL EXPRESS 

s^ 9 1993 gj) 

The Cm-lis Ceutci- Pourth Floor, liuJepundcncc Scjuaru Wesl. PtiiUuldphia, Pa IU10G-3304 
215-922-1100. FAX 215-922-1772. TF.I.FX 02021004 

New Jcrsijy Office: Slimm. Dash & Goldberg, 216 Haddon Avenue, Weslmonl. N.I 08108-2880, 609-858-7200 



•ORIGINAL 

BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

SEpt> m3.r 

ssion 

A p p l i c a t i o n of Tad's Delivery 
Service t / a T&N Van Service 

Docket No. A-00109244 
F . l , Am-A 

REPLY OF APPLICANT TAD'S DELIVERY SERVICE, INC t / a T&N VAN SERVICE 
TO PROTESTANT'S EXCEPTIONS TO THE INITIAL DECISION 

AND MOTION TO STRIKE EXCEPTIONS 5 AND 6 

Applicant Tad's Delivery Service, Inc. t / a T&N Van Service 

(T&N) hereby r e p l i e s t o the Exceptions f i l e d by Protestant t o the 

I n i t i a l Decision of the Honorable Marlane R. Chestnut g r a n t i n g and 

approving T&N's A p p l i c a t i o n f o r the t r a n s f e r of a u t h o r i t y as 

captioned above as f o l l o w s : 

PREFATORY STATEMENT 

T&N's subject t r a n s f e r A p p l i c a t i o n f o r Transfer Approval 

( A p p l i c a t i o n ) was f i l e d w i t h the Pennsylvania Public U t i l i t y 

Commission (PUC) on May 15, 1992. T&N's A p p l i c a t i o n has now been 

pending before the Commission f o r over one year and several months. 

JC Services f i l e d the only p r o t e s t t o t h i s t r a n s f e r . 

T&N takes issue w i t h Protestant's exceptions as they merely 

reassert the exact same issues addressed and overruled i n the 

I n i t i a l Decision of Judge Chestnut. T&N asserts t h a t the t r u e 

motive behind the p r o t e s t , the f i l i n g of these Exceptions, and the 

continued d i l a t o r y t a c t i c s of Protestant i s not founded on p u b l i c 

i n t e r e s t but instead i s based on the Protestant's personal 

animosity t o the Applicant (See N.T. 87) and Protestant's own 

e f f o r t s t o defeat any e x i s t i n g competitive economic forces. 

DOCUMENT SEP u ms 



I n t e r e s t i n g l y , Protestant d i d not and has not attempted t o seek any 

p r e s t r i c t i v e covenants or otherwise attempt t o negotiate w i t h T&N 

but i n s t e a d has chosen t o contest i n f u l l the proposed t r a n s f e r . 

JC Services, the sole p r o t e s t a n t ' s , primary t a c t i n c o n t e s t i n g 

the A p p l i c a t i o n i s not t o address the merits but in s t e a d , as 

recognized by Judge Chestnut, i s t o continue t o search out any 

a c t i v i t y i t deems questionable conducted by T&N, complain t o the 

PUC about T&N's a c t i v i t i e s and then argue i n t h i s p r o t e s t t h a t 

T&N' s a c t i v i t i e s are not w i t h i n the scope of T&N's e x i s t i n g 

operating a u t h o r i t y . This t a c t i c has suc c e s s f u l l y served t o delay 

and s t a l l the t r a n s f e r a p p l i c a t i o n but under the law and based on 

p u b l i c i n t e r e s t Protestant's t a c t i c s must f a i l . 

I n f a c t , now a f t e r the record has been closed and the I n i t i a l 

Decision handed down and close t o one year a f t e r the hearing, 

Protestant r a i s e s Exceptions 5 and 6 again a l l e g i n g conduct by T&N 

outside the scope of i t s a u t h o r i t y . This obviously l a t e and 

questionable t a c t i c i s apparently another e f f o r t by Protestant t o 

f u r t h e r delay and a f f e c t t h i s t r a n s f e r a p p l i c a t i o n and prevent the 

I n i t i a l Decision of Judge Chestnut based on her review of the 

e n t i r e standing record from being f i n a l i z e d . See Reply 3. 

The Exceptions (5 and 6) are based on a Protestant's f i l i n g of 

a P e t i t i o n t o Reconsider the I n i t i a l Decision and/or Re-Open the 

Record which was simultaneously {and at the same l a t e time) f i l e d 

w i t h the Exceptions on August 30, 1993. I n i t i a l l y , as the P e t i t i o n 

and thus a l l evidence t h e r e t o are not p r o p e r l y of record or before 

the Commission, these Exceptions are not r i p e f o r c o n s i d e r a t i o n by 



t h i s t r i b u n a l and must be s t r i c k e n . T&N f u r t h e r incorporates as 

E x h i b i t "A" i t s Motion t o S t r i k e Protestant's P e t i t i o n and the 

reasons set f o r t h t h e r e i n as a basis t o s t r i k e t h i s r a t h e r l a t e , 

questionable, and dubious P e t i t i o n by Protestant. See Reply 3. 

Consistent w i t h Judge Chestnut's decision (p. 6) and the 

Exceptions f i l e d , there are only two other Exceptions t o which T&N 

must r e p l y . I n order t o be concise and f o r the sake of b r e v i t y , 

T&N's Reply 1 responds t o Protestant Exceptions 1-4 and t h e i r sub­

pa r t s and Reply 2 responds t o Protestant's Exception 7 and i t s sub­

pa r t s . 

REPLY 

1. (To Exceptions 1-4) The record c o n c l u s i v e l y establishes t h a t 

T&N has demonstrated i t s a b i l i t y t o operate s a f e l y and l e g a l l y as 

a motor common c a r r i e r . The evidence i n d i c a t e s t h a t T&N conducted 

c e r t a i n operations under a good f a i t h and reasonable, but mistaken, 

understanding of the scope of i t s operating a u t h o r i t y . However and 

more s i g n i f i c a n t l y , the record contains s u f f i c i e n t p o s i t i v e 

evidence, independent of these operations, t o c o n c l u s i v e l y prove 

and e s t a b l i s h t h a t T&N possesses the r e q u i s i t e f i t n e s s t o serve as 

a c a r r i e r and has a propensity t o act s a f e l y and l e g a l l y . Upon 

r e c o g n i t i o n of i t s mistake i n conducting the operations complained 

of by the Prot e s t a n t , T&N acted p o s i t i v e l y , responsibly, and 

d e c i s i v e l y t o cure and c o r r e c t the PUC Complaint. As noted by 

Judge Marlane R. Chestnut i n her Decision, T&N's response f u r t h e r 

shows i t s good f a i t h and propensity t o act l e g a l l y i n abiding by 

the Public U t i l i t y Code. 



Decision of Judge Marlane R. Chestnut (Decision) p. 7: 
^ "There i s ample a d m i n i s t r a t i v e and l e g a l precedent on the 

issue of p r i o r i l l e g a l service as i t r e l a t e s t o f i t n e s s . I t 
/ i s w e l l - s e t t l e d t h a t while misconduct i s a f a c t o r t o consider 

^ f when determining f i t n e s s , i t i s not conclusive . . . The 
Commission has d i s c r e t i o n a r y a u t h o r i t y t o grant an a p p l i c a t i o n 
as long as there i s evidence of present f i t n e s s independent of 
the evidence r e l a t i n g t o unlawful a c t i v i t i e s ... " 

Decision pgs. 9-10: "Here, I f i n d t h a t a p p l i c a n t ' s admittedly 
i l l e g a l service . . . was provided pursuant t o a good f a i t h , 
reasonable misunderstanding of the terms of i t s ICC a u t h o r i t y . 
Further evidence of ap p l i c a n t ' s good f a i t h , and propensity t o 
act l e g a l l y , i s found i n the f a c t t h a t when i t s i l l e g a l 
a c t i v i t i e s were brought t o the Commission's a t t e n t i o n (by the 
p r o t e s t a n t ) , a p p l i c a n t paid the f i n e and ceased the operations 
i n question. Also, the Commission's f i l e s show t h a t no 
complaints were f i l e d against the a p p l i c a n t i n 1991 or 1992. 
Therefore, I do not f i n d t h a t a p p l i c a n t lacks a propensity t o 
operate s a f e l y and l e g a l l y . " 

Reply B r i e f of Applicant t o Protestant's B r i e f i s incorporated 
by reference as though set f o r t h herein at le n g t h and attached 
as E x h i b i t "B". 

B r i e f of Applicant p. 21 : "Even assuming arguendo t h a t T&N i s 
found t o have conducted any operations under a mistaken 
understanding as t o the scope of i t s operating a u t h o r i t y , i t 
i s w e l l s e t t l e d under Pennsylvania law t h a t evidence of 
'inc i d e n t s of past unlawful operations are not conclusive on 
the questions of (Applicant's) present f i t n e s s and do not 
preclude (Applicant) from o b t a i n i n g a u t h o r i t y . ' Hercik v. 
Public U t i l i t v Commission, 137 Pa. Cmwlth. 282, 586 A.2d 492, 
494-5 (1991) , c i t i n g . B r i nks, Inc. v. Pa• Public U t i l i t v 
Com'n, 500 Pa. 387, 456 A.2d 1342 (1983). [ A d d i t i o n a l 
c i t a t i o n s omitted.] I n f a c t , c onsideration of alle g e d 
a c t i v i t i e s beyond a u t h o r i t y i s only one minor f a c t o r t o be 
considered i n determining f i t n e s s f o r operation and, even a 
f i n d i n g t h a t a c t i v i t i e s were conducted beyond a u t h o r i t y can be 
outweighed by 'independent p o s i t i v e evidence' of the c a r r i e r ' s 
f i t n e s s . Hercik, I d . , A.2d at 586; quoting. Brinks, I n c . , 
I d . , a t 391-2, 456 A.2d at 1344." 

Transfer A p p l i c a t i o n of T&N: T&N i s an e x i s t i n g PUC 
c e r t i f i c a t e d c a r r i e r and also i s c e r t i f i e d as a common c a r r i e r 
w i t h the ICC and the State of New Jersey. 

B r i e f of Applicant pgs. 22-23: Applicant conducted c e r t a i n 
operations f o r Konica, Core States, and Pitney Bowes under a 
good f a i t h mistaken b e l i e f as t o the scope of i t s operating 
a u t h o r i t y . The extensive testimony and cross examination of 
Applicant's President David Nelson shows a good f a i t h but 



x mistaken i n t e r p r e t a t i o n of T&N's e x i s t i n g ICC and New Jersey 
\ a u t h o r i t y t o include the operations complained of by the 

Prot e s t a n t . Applicant's good f a i t h i s w e l l documented i n the 
record and t h e r e f o r e , i t s burden i s met. 

Applicant's February 2, 1993 correspondence t o Secretary 
A l f o r d admitted t o the record as per the Decision p. 21: 
As noted i n Judge Chestnut's Decision pgs. 9-10, when 
Protestant brought t o the a t t e n t i o n of the Conunission i t s 
complaints on these operations, T&N acted promptly and 
responsibly t o cure and c o r r e c t the alleged v i o l a t i o n s . T&N's 
actions i n t h i s respect are s t r o n g l y r e p r e s e n t a t i v e of T&N's 
good f a i t h i n the conduct of i t s business, and i t s a b i l i t y and 
propensity t o act l e g a l l y . 

Despite the " w e l l - s e t t l e d " law t o the c o n t r a r y , Protestant v i a 

Exceptions l c , 2, and 4 continues t o argue t h a t T&N's operations 

a l l e g e d by Protestant t o be outside T&N's a u t h o r i t y and brought t o 

the a t t e n t i o n of the PUC by Protestant should serve c o n c l u s i v e l y 

and s o l e l y t o deny t h i s a p p l i c a t i o n . Protestant continues t o 

ignore the law which p l a i n l y and c l e a r l y provides t h a t such 

operations are only a f a c t o r t o be considered i n a t r a n s f e r 

a p p l i c a t i o n and are not i n and of themselves conclusive on the 

e v i d e n t i a r y c r i t e r i a issue under 52 Pa.Code Section 41.14(b) or 

s u f f i c i e n t t o preclude the approval of the t r a n s f e r . 

T&N submits t h a t t h i s issue has been ex t e n s i v e l y d e a l t w i t h 

on the record. (See above, Hearing T r a n s c r i p t , T&N's B r i e f and 

Reply B r i e f . ) Further, i t i s s e l f evident from the de c i s i o n of 

Judge Chestnut (pgs. 7-11, Section A) t h a t t h i s issue was 

s p e c i f i c a l l y considered and addressed by Judge Chestnut i n her 

dec i s i o n . Accordingly, Judge Chestnut's decision must stand. 

Despite the record and Judge Chestnut's sound f i n d i n g s based 

on the law and record, Protestant continues t o attempt t o 

manipulate the record t o i n f e r t h a t T&N acted i n bad f a i t h . 

5 



Protestant grounds i t s p o s i t i o n on the apparent admissions by 

Nelson a t the hearing t h a t T&N conducted operations outside the 

scope of i t s a u t h o r i t y , the i n a b i l i t y of David Nelson t o e x p l a i n 

hi s "confusion" i n h i s testimony, on Nelson's statement t o Judge 

Chestnut at the hearing t h a t i t w i l l cease and d e s i s t from the 

questionable operations, and f i n a l l y on the broad a l l e g a t i o n t h a t 

" i t i s c l e a r from the record t h a t the Applicant was not concerned 

w i t h i t s lack of a u t h o r i t y t o operate l e g a l l y and operated from 

March 1992 t o the date of the hearing, November 4, 1993 i l l e g a l l y . " 

See Exceptions 1, l b , 2, 3, 3a, and 3b. We f i r s t note t h a t 

November 4, 1992 was the date of the hearing not November 4, 1993 

as al l e g e d by Protestant. 

The record however simply shows t h a t David Nelson candidly 

admitted t h a t he mistakenly and i n c o r r e c t l y i n t e r p r e t e d the scope 

of T&N's operating a u t h o r i t y and t h a t i n an r e c o g n i t i o n of t h a t 

mistaken b e l i e f , Nelson i n an e f f o r t t o comply w i t h the law agreed 

t o cease and d e s i s t from these questionable operations. C l e a r l y , 

T&N's acknowledgment of i t s mistake and prompt e f f o r t s t o cure and 

c o r r e c t t h i s mistake shows "good f a i t h " e f f o r t s on the p a r t of T&N 

and i t s p r i n c i p a l s . I t also shows t h a t T&N does not "disregard" 

the a u t h o r i t y of the PUC. 

Further, there has been no evidence whatsoever of any bad 

f a i t h on the p a r t of T&N and i t s p r i n c i p a l s put f o r t h by Protestant 

t o support t h e i r a l l e g a t i o n . P l a i n t i f f r e l i e s s o l e l y on inferences 

and supposition c o n t r i v e d from i t s s e l f - s e r v i n g i n t e r p r e t a t i o n of 

Nelson's testimony. This f a i l u r e by Protestant t o present evidence 

\ 



i n t h i s respect shows t h a t Protestant's p o s i t i o n i s mere a l l e g a t i o n 

and supposition, not f a c t . 

I n t e r e s t i n g l y , i n Exception 3 Protestant argues t h a t T&N's 

actions t o cure i t s alleged operations outside the scope of 

a u t h o r i t y (payment of f i n e and cease of i l l e g a l operations) should 

not be considered evidence of "good f a i t h . " Yet, i n a b l a t a n t 

inconsistency, i n Exception l b Protestant r e l a t e s t h a t T&N's 

statement t o Judge Chestnut at the hearing t h a t i t would cease and 

d e s i s t from the questionable operations shows t h a t T&N d i d not act 

i n "good f a i t h . " T&N's conduct i n addressing the complaint shows 

i t s good f a i t h and propensity t o act l e g a l l y and t o abide by the 

PUC's r u l e s and r e g u l a t i o n s . 

Again, the issue of "good f a i t h " was s p e c i f i c a l l y addressed 

and considered by Judge Chestnut i n her review of the record and 

dec i s i o n and i t i s submitted t h a t her decision on t h i s issue must 

stand. 

F i n a l l y , Protestant speculates i n Exception l a t h a t i f the PUC 

approves t h i s t r a n s f e r a p p l i c a t i o n given T&N's operations outside 

the scope of i t s a u t h o r i t y , the e n t i r e PUC system w i l l f a l l as 

other c a r r i e r s w i l l " w i l l f u l l y operate i l l e g a l l y . " This argument 

has no credence l e t alone precedence i n t h i s matter. I t i s noted 

t h a t the " w e l l - s e t t l e d " law and p o l i c y behind i t , as above, as w e l l 

as the Code i n general address and prevent the problems f o r e c a s t i n 

t h i s p o l i c y argument. 



2. (To Exception 7) T&N's A p p l i c a t i o n f o r Transfer Approval and 

the testimony of T&N President David Nelson c l e a r l y e s t a b l i s h t h a t 

T&N possesses the r e q u i s i t e o p e r a t i o n a l and t e c h n i c a l f i t n e s s t o 

perform operations under and pursuant t o the a u t h o r i t y a t issue i n 

t h i s matter. 

Decision p. 12: "Although the evidence on o p e r a t i o n a l f i t n e s s 
was extremely skimpy, I f i n d t h a t a p p l i c a n t has sustained i t s 
burden of proof on t h i s issue. I t seems t o have adequate 
f i n a n c i a l resources, and the a p p l i c a n t ' s p r i n c i p a l s appear t o 
be w e l l experienced i n the t r u c k i n g i n d u s t r y . 

B r i e f of Applicant pgs. 13-14, Proposed Findings of Fact Nos. 
48-51: Referencing the A p p l i c a t i o n E x h i b i t " I " T&N's 
F i n a n c i a l Statement, T&N has c a p i t a l resources t o expand i t s 
operations t o conduct the operations. T&N has no l i a b i l i t i e s . 

B r i e f of Applicant p. 20: T&N p r i n c i p a l s have over t h i r t y 
years experience i n the t r a n s p o r t a t i o n i n d u s t r y . T&N 
President David Nelson has worked over twelve years i n the 
t r a n s p o r t a t i o n f i e l d and each of the remaining three 
p r i n c i p a l s of T&N has a l l e a s t 4-5 years of experience. 

See A p p l i c a t i o n f o r Approval of Transfer: Attached as e x h i b i t s 
t o i t s A p p l i c a t i o n , T&N provided the l i s t of equipment t o be 
used t o render se r v i c e , a statement of f i n a n c i a l c o n d i t i o n , a 
statement of unpaid business debts (none l i s t e d ) , a statement 
of a sa f e t y program, a statement of transferee's experience, 
and i t s c e r t i f i c a t i o n s t o operate as a common c a r r i e r and 
corporate documents. 

Decision p. 12: " I n a d d i t i o n , a p p l i c a n t witness Nelson 
t e s t i f i e d t h a t the operation i s c u r r e n t l y inured, although he 
gave no s p e c i f i c coverage l e v e l and t h a t the cu r r e n t monthly 
sales are $125,000." 

Reply B r i e f : T&N has su c c e s s f u l l y has operated a motor common 
c a r r i e r business since March 1992. 

A p p l i c a t i o n , B r i e f and Reply B r i e f : T&N i s already 
c e r t i f i c a t e d c a r r i e r under the PUC and f u r t h e r i s c e r t i f i c a t e d 
by the ICC and the State of New Jersey. 

The record contains s u f f i c i e n t i n f o r m a t i o n and documentation 

on the f i n a n c i a l and operation capacity and a b i l i t i e s of T&N and 

t h e r e f o r e , T&N has met i t s burden of proof on t h i s issue. 
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REPLY AND MOTION TO STRIKE EXCEPTIONS 5 AND 6 

3. {To exceptions 5 and 6) Under 52 Pa. Code secti o n 5.431 

(1984) "(O)nce the record i s closed no a d d i t i o n a l evidence may be 

introduced or r e l i e d upon by a p a r t i c i p a n t unless allowed f o r good 

cause shown by the Commission or p r e s i d i n g o f f i c e r upon motion of 

a p a r t i c i p a n t . " 

Exceptions 5 and 6 have no basis or support i n the record 

despite Protestant's s t a t i n g t h a t there are "numerous record 

references" too "numerous t o recount here i n f u l l . " P r otestant 

should not be allowed t o continue t o s t a l l t h i s A p p l i c a t i o n and 

prevent the implementation of the I n i t i a l Decision by making broad, 

unsupported a l l e g a t i o n which are not stated or supported by the 

record of the proceedings. Accordingly, as there i s no accurate 

or concise statement documenting the ap p l i c a b l e record references 

or t h e i r broad-based a l l e g a t i o n , these exceptions must be s t r i c k e n 

under and pursuant t o 52 Pa. Code Section 5.431 (1984). 

Exceptions 5 and 6 are s o l e l y based on Protestant's P e t i t i o n 

t o Reconsider I n i t i a l Decision and/or Re-Open Record. Protestant's 

P e t i t i o n and the a l l e g a t i o n s contained t h e r e i n i s not of record i n 

t h i s proceeding and t h e r e f o r e , must be dismissed under 52 Pa. Code 

Section 5.431 (1984). Protestant's P e t i t i o n was f i l e d 

simultaneously w i t h the Exceptions on August 30, 1993. 

Despite Protestant's attempt, which attempt i s q u i t e l a t e and 

based on vague, s e l f - s e r v i n g , and undocumented a l l e g a t i o n s by the 

Pro t e s t a n t , t o make i t s a l l e g a t i o n s on record, the averments 



contained i n Exceptions 5 and 6 as based on Protestant's P e t i t i o n 

are not i n any way of record i n t h i s proceedings, p r o p e r l y before 

the Commission and thus, not r i p e f o r Commission c o n s i d e r a t i o n l e t 

alone d e c i s i o n . Protestant's Exceptions 5 and 6 must be s t r i c k e n 

i n f u l l . 

Frankly, t h i s obviously l a t e and questionable t a c t i c i s 

apparently another e f f o r t by Protestant t o f u r t h e r delay and a f f e c t 

t h i s t r a n s f e r a p p l i c a t i o n and prevent the I n i t i a l Decision of Judge 

Chestnut based on her review of the e n t i r e standing record from 

t a k i n g e f f e c t . T&N takes issue w i t h these d i l a t o r y t a c t i c s and, i n 

p a r t i c u l a r , the p o t e n t i a l p r e j u d i c e t o T&N t h a t may be caused by 

the Protestant's a l l e g a t i o n s given the l a t e stage of t h i s 

proceeding. Protestant's motive i n t h i s respect i s c l e a r l y not 

based on or i n support of the p u b l i c i n t e r e s t and t h e r e f o r e , T&N 

submits as a matter of p o l i c y Exceptions 5 and 6 should be 

s t r i c k e n . Protestant's actions have already served t o delay 

implementation of a r o u t i n e t r a n s f e r a p p l i c a t i o n f o r over one year. 

T&N f u r t h e r incorporates as E x h i b i t "A" i s Motion t o S t r i k e 

Protestant's P e t i t i o n and the reasons set f o r t h t h e r e i n as a basis 

t o s t r i k e t h i s r a t h e r l a t e , questionable, and dubious P e t i t i o n by 

Pro t e s t a n t . 
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R e s p e c t f u l l y submitted, 

Margolis, E d e l s t e i n & jgcher l i s 

DONALD M. DAVIS, ESQUIRE 
Attorney I.D. #: 27546 
The C u r t i s Center, 4th Floor 
Independence Square West 
Ph i l a d e l p h i a , PA 19106 
(215) 922-1100 

COUNSEL FOR APPLICANT 
TAD'S DELIVERY SERVICE t / a 
T&N VAN SERVICE 
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BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

A p p l i c a t i o n of Tad's Delivery 
Service t / a T&N Van Service 

Docket No. A-00109244 
F . l , Am-A 

MOTION TO STRIKE PROTESTANT'S PETITION TO RECONSIDER 
INITIAL DECISION AND/OR RE-OPEN THE RECORD 

Applicant Tad's Delivery Service, Inc. t / a T&N Van Service 

(T&N) by and through i t s attorneys Margolis, E d e l s t e i n & S c h e r l i s 

hereby move the Commission t o s t r i k e Protestant's P e t i t i o n t o 

Reconsider I n i t i a l Decision and/or Re-Open the Record and i n 

support thereof aver: 

1. On August 11, 1993 the I n i t i a l Decision of the Honorable 

Marlane R. Chestnut g r a n t i n g and approving the A p p l i c a t i o n of T&N 

fo r the t r a n s f e r of c e r t a i n a u t h o r i t y , as captioned above, was 

issued by the Commission. Attached hereto and incorporated herein 

as E x h i b i t "A" i s a t r u e and c o r r e c t copy of the Honorable A l l i s o n 

K. Turner, Chief A d m i n i s t r a t i v e Law Judge's correspondence of 

August 11, 1993 i s s u i n g Judge Chestnut's I n i t i a l Decision. 

2. On August 30, 1993 Counsel f o r Protestant v i a regu l a r 

mail f i l e d w i t h the Commission and served upon counsel f o r 

Applicant Protestant's P e t i t i o n t o Reconsider I n i t i a l Decision 

and/or Re-Open the Record. Attached hereto and incorporated herein 

as E x h i b i t "B" i s a t r u e and c o r r e c t copy of the August 30, 1993 

correspondence of Scott A. P e t r i , Esquire counsel f o r P r o t e s t a n t . 



3. While terming i t s P e t i t i o n a P e t i t i o n f o r Reconsideration 

and/or t o Re-Open the Record, i n Paragraph 7 and the prayer f o r 

r e l i e f clause of Protestant's P e t i t i o n , Protestant bases i t s 

P e t i t i o n on 52 Pa. Code Section 5.571 (1985). S p e c i f i c a l l y ; 

7. Protestant seeks the approval t o re-open the Record 
and/or f o r re c o n s i d e r a t i o n of the I n i t i a l Decision i n 
accordance w i t h Section 5.571 i n order t o present 
a d d i t i o n a l testimony... 

Wherefore, Protestant seeks the approval t o re-open the 
Record and/or f o r r e c o n s i d e r a t i o n of the I n i t i a l Decision 
i n accordance w i t h Section 5.571 i n order t o present 
a d d i t i o n a l testimony ... 

4. By i t s own terms and r e l i e f requested, Protestant's 

P e t i t i o n i s s o l e l y and e x c l u s i v e l y based on 52 Pa. Code Section 

5.571 (1985), not 52 Pa. Code Section 5.572 (1985). [Emphasis 

added.] 

5. By i t s own terms, the r e l i e f requested, and the f a c t t h a t 

i t i s s o l e l y and e x c l u s i v e l y on 52 Pa. Code Section 5.571 (1985), 

Protestant's P e t i t i o n states only a request t o seek a re-opening or 

rehearing of the proceedings t o set f o r t h i t s a d d i t i o n a l evidence 

and does not s t a t e a p e t i t i o n f o r r e c o n s i d e r a t i o n of the I n i t i a l 

Decision of August 11, 1993. 

6. The Commission has recognized and held t h a t there i s a 

c l e a r and d i s t i n c t d i f f e r e n c e between p e t i t i o n s seeking a 

rehearing, a reopening of the record "(more p r o p e r l y one f o r 

reh e a r i n g ) " and f o r r e c o n s i d e r a t i o n . P h i l i p Duick v. Pa. Gas and 

Water Co.. 56 Pa. PUC 553, 558-9 (1982). 



7. 66 Pa.C.S.A. Section 703(f) e n t i t l e d "Rehearing", which 

c o n t r o l s the Commissions Rule at 52 Pa. Code Section 5.571 (1985), 

r e q u i r e s t h a t any p e t i t i o n seeking a rehearing on an order made by 

the Commission must be f i l e d w i t h i n 15 days a f t e r the service of 

the order. 

8. Protestant f i l e d and served i t s P e t i t i o n f o r 

Reconsideration and/or t o Re-Open the Record, more a p p r o p r i a t e l y 

i t s P e t i t i o n f o r Rehearing, on August 30, 1993 which i s e x a c t l y 19 

days a f t e r the I n i t i a l Decision was issued and served by thie 

Commission. See E x h i b i t s "A" and "B". 

9. Protestants's P e t i t i o n f o r Reconsideration and/or t o Re-

Open the Record, a p p r o p r i a t e l y a P e t i t i o n f o r Rehearing, was 

untimely f i l e d pursuant t o 66 Pa.C.S.A. Section 703(f) and 

t h e r e f o r e must be dismissed and s t r i c k e n w i t h p r e j u d i c e . 

10. Even assuming arguendo t h a t Protestant's P e t i t i o n f o r 

Reconsideration and/or t o Re-Open the Record was t i m e l y f i l e d , the 

P e t i t i o n does not meet the standards under the law f o r g r a n t i n g a 

rehearing/reopening of the record. 

11. A P e t i t i o n f o r Rehearing, as Protestant's P e t i t i o n i s 

a p p r o p r i a t e l y termed, under 66 Pa.C.S.A. 703(f) must a l l e g e newly 

discovered evidence not discoverable through the exercise of due 

d i l i g e n c e p r i o r t o the close of the record. P h i l i p Duick v. Pa. 

Gas and Water Co. , 56 Pa. PUC 553, 558-9 (1982); Michael Dayton t / a 

T a i l o r e d Promotions v. AT&T Communications of Pa., Inc . , 70 Pa PUC 

138 (1989). 



12. Protestant's A f f i d a v i t t o i t s P e t i t i o n alleges t h a t upon 

i n f o r m a t i o n and b e l i e f T&N conducted operations outside the scope 

of i t s a u t h o r i t y w i t h a Monroe Business Systems, Inc. " i n l a t e May 

1993" . 

13. Protestant's P e t i t i o n Paragraph 5 r e l a t e s t h a t t h i s i s 

"discovered new i n f o r m a t i o n " yet apparently i n a d i r e c t attempt t o 

avoid any issues of t i m e l i n e s s or d i l i g e n c e f a i l s t o i d e n t i f y any 

s p e c i f i c i n f o r m a t i o n , the source of the i n f o r m a t i o n , the date or 

even a general time period t h a t the "new" i n f o r m a t i o n was 

discovered, i n t e r a l i a . 

14. Protestant d i d not t i m e l y present or show any exercise of 

due d i l i g e n c e i n s t a t i n g , l e t alone d i s c o v e r i n g , i t s a l l e g e d "new 

i n f o r m a t i o n " and t h e r e f o r e , Protestant's P e t i t i o n does not meet the 

standard set f o r t h by the Commission f o r co n s i d e r a t i o n of P e t i t i o n 

f o r Rehearing. 

15. This broad-based, undocumented, unsubstantiated, and 

s e l f - s e r v i n g a l l e g a t i o n of "new i n f o r m a t i o n " as s t a t e d i n 

Protestant's P e t i t i o n c l e a r l y i s not s u f f i c i e n t or s p e c i f i c enough 

t o meet the standard set f o r t h by the Commission or t o warrant any 

a c t i o n by the Commission. 

16. The Commission may f u r t h e r deny a request f o r rehearing 

i f the grounds alleged i n the P e t i t i o n , even i f proven a t the 

hearing, would not change the Commission's d e c i s i o n . A p p l i c a t i o n 

of Susquehanna Mobile Communications, Inc., 47 Pa Puc 238, 242 

(1973). 



17. Even assuming arguendo t h a t Protestant's a l l e g a t i o n s have 

any m e r i t , T&N avers t h a t there i s s u f f i c i e n t independent p o s i t i v e 

evidence on the record of T&N's good f a i t h and propensity t o act 

l e g a l l y and s a f e l y t h a t said a l l e g a t i o n s would not e s t a b l i s h or 

warrant a r e v e r s a l of the I n i t i a l Decision. 

18. Protestant's P e t i t i o n f o r Reconsideration and/or t o Re-

Open the Record must be dismissed and s t r i c k e n as i t f a i l s t o meet 

the standards set f o r t h by the Commission f o r addressing a P e t i t i o n 

f o r Rehearing. 

19. Applicant avers and believes t h a t the f i l i n g of t h i s 

P e t i t i o n i s yet another c a l c u l a t e d , d i l a t o r y t a c t i c by Protestant 

t o delay the subject t r a n s f e r of a u t h o r i t y . Further, A p p l i c a n t 

avers and believes t h a t Protestant's motive i n pursuing these 

d i l a t o r y t a c t i c s i s grounded i n personal animosity t o the 

p r i n c i p a l s of T&N based on t h e i r p r i o r employment and on 

Protestant's e f f o r t t o defeat any e x i s t i n g competitive economic 

fo r c e s . 

20. As Protestant's P e t i t i o n f o r Reconsideration and/or t o 

Re-Open the Record i s based on grounds other than the p u b l i c 

i n t e r e s t , as a matter of p o l i c y , Protestant's P e t i t i o n must be 

dismissed and s t r i c k e n . 



WHEREFORE, T&N requests t h a t the Commission dismiss and s t r i k e 

Protestant's P e t i t i o n f o r Reconsideration and/or t o Re-Open the 

Record w i t h p r e j u d i c e . 

R e s p e c t f u l l y submitted, 

MARGOLIS, EDELSTEIN & SCHERLIS 

BY: 
DONALD M. DAVIS, ESQUIRE 
Attorney I.D. No.: 27546 
The C u r t i s Center, 4th Floor 
Independence Square West 
Ph i l a d e l p h i a , PA 19106-3303 
(215) 922-1100 

COUNSEL FOR APPLICANT 
TAD'S DELIVERY SERVICE t / a 
T&N VAN SERVICE 



C O M M O N W E A L T H O F P E N N S Y L V A N I A 
P E N N S Y L V A N I A P U B L I C UTIL ITY C O M M I S S I O N 

P.O. B O X 3 2 6 5 , ' H A R f r l S B U R G , PA 1 7 1 0 5 - 3 2 6 5 
ISSUED: A u g u s t i u 1 9 9 3 IN REPLY PLEASE 

REFER TO OUR FILE 

DONALD M. DAVIS,- ESQUIRE 
CURTIS CENTER FOURTH FLOOR 
INDEPENDENT SQUARE WEST 
PHILADELPHIA PA 19106-3304 

A-00109244 
F0001, Am-A 

Application of Tad's Delivery Servic* 
Inc. t/a T&N Van Service 

TO WHCM IT MAT CONCERN: 

Enclosed i s a copy of the I n i t i a l Decision of Administrative law 
Judge Marlane R. Chestnut. This decision is being issued and mailed to 
a l l parties cm the above specified date. 

I f you do not agree with any part of this decision, you nay send 
written ooaments (called Exceptions) to the Canmission. Specifically, an 
original and nine (9) copies of your signed exceptions MUST BE FILED WITH 
IHE SECRETARY OF THE OQMMISSICN IN ROCM B-18, NORTH OFFICE BDHDINS, MEW 
STREET AND CCMMCWWEALOH AVENUE, HARRISBURG, PA OR MAILED TO P.O. BOX 3265, 
HARRISBURG, PA 17105-3265, within twenty (20) days of the issuance date 
of this letter. Die signed exceptions w i l l be deemed f i l e d on the date 
actually received t y the Secretary of the Ccranission or on the date 
deposited i n the nail as shown on U.S. Postal Service Form 3817 
certificate of mailing attached to the cover of the original document 
(52 Pa. Code §1.11(a)) or on the date deposited with an overnight express 
package delivery service (52 Pa. Code 1.11(a)(2), (b)). I f your 
exceptions are sent by mail, please use the address shown at the top of 
this letter. A copy of your exceptions must also be served cn each party 
of record. 52 Pa. Code §1.56(b) cannot be used to extend the prescribed 
period for the f i l i n g of exceptions /reply exceptions. 

I f you receive exceptions from other parties, you nay submit written 
replies to those exceptions i n the iranner described above within ten (10) 
days of the date that the exceptions are due. 

Exceptions and reply exceptions shall obey 52 Pa. Code.5.533 and 
5.535 particularly the 40-page lim i t for exceptions and the 25-page limit 
for replies to exceptions. , Exceptions should clearly be labeled as 
"EXCEPTICNS CF (name of party) - (protestant, complainant, staff, etc.)". 

I f no exceptions are received within twenty (20) days, the decision 
of the Administrative law Judge nay become final without further 
Commission action. You w i l l receive written notificaticn i f this occurs. 

Ends. 
Certified m i l 
Receipt Requested 

Very truly yoursy 

Allison K. Turner 
Chief Administrative law Judge EXHIBIT 



E D W A R D D. F O Y , J R . 

C A R L G. H A H N 

S C O T T A. P E T R I 

D E N N I S R D E N A R D 

H A R R Y J . L I E D E R B A C H 
1916- 1982 

L A W O F F I C E S 

L I E D E R B A t H , HAHN, FOY & P E T R I 
A P R O F E S S I O N A L C O R P O R A T I O N 

S 9 2 S E C O N D S T R E E T P I K E 

R I C H B O R O , P A . ( 6 9 5 4 R I C H B O R O L I N E 

3 2 2 - 8 3 0 0 

P H I L A D E L P H I A L I N E 

6 7 7 - 0 9 1 9 

D O Y L E S T O W N L I N E 

3 4 3 - 9 3 I O 

FAX 2 I S - 3 Z 2 - 7 6 4 6 

August 30,.' 1993 

Secretary John G. Alford 
Commonwealth of Pennsylvania 
Pennsylvania Public U t i l i t y Commission 
P.O. Box 3265 
Harrisburg, PA 17105-3265 

Dear Secretary Alford: 

RE: Application of Tad's Delivery Service, 
Inc. - Docket No. A-00109255, FOOI-Am.A, 

Enclosed please find an original and two (2) copies of A Petition to Reconsider 
Initial Decision and/or Re-open Record for f i l i n g with the Commission. 

Kindly return a time-stamped copy for our records. 

Sincerely yours, 

LIEDERBACH, HAHN, FOY & PETRI 

By: Scott A. Petri 

SAP/ccm 

Enclosures 

cc: Administrative Law Judge Marlane R. Chestnut (w/enclosure) 
Donald M. Davis, Esquire (w/enclosure) ^ 
Administrative Law Judge Allison K. Turner (w/enclosure) 

EXHIBIT 



BEFORE THE PUBLIC UTILITY COMMISSION 
OF THE 

COMMONWEALTH OF PENNSYLVANIA 

IN RE: 

A-00109244, FOOl-Am-A APPLICATION 
of TAD'S DELIVERY SERVICE, INC. t / a 
T&N VAN SERVICE f o r amendment so as 
t o permit .. . t r a n s f e r of r i g h t s 
a t A-00086551 t o Domenic C r i s t i n z i o , 
I n c . , s u b j e c t t o same l i m i t a t i o n s 
and c o n d i t i o n s . 

REPLY BRIEF OF APPLICANT 
TAD'S DELIVERY SERVICE, INC. t/ a T&N VAN SERVICE 

Donald M. Davis, Esquire 
MARGOLIS, EDELSTEIN & 

SCHERLIS 
Counsel f o r Applicant 

The C u r t i s Center - 4th Floor 
Independence Square West 
P h i l a d e l p h i a , Pa 19106-3304 
Phone: (215) 922-1100 



I . REPLY TO ARGUMENT 

The pending a c t i o n seeks approval by the PUC of the t r a n s f e r 

of c e r t a i n e x i s t i n g operating r i g h t s held by D. C r i s t i n z i o t o 

another c e r t i f i c a t e d c a r r i e r T&N which wishes t o purchase sa i d 

r i g h t s from C r i s t i n z i o t o expand i t s operations and b e t t e r serve 

the p u b l i c . 

The sole p r o t e s t a n t t o the t r a n s f e r a p p l i c a t i o n ' s approval 

seeks t o argue by innuendo t h a t the approval should be w i t h h e l d and 

thereby g a i n a competitive advantage i t d i d not have when the 

r i g h t s were a c t i v e l y u t i l i z e d by the proposed t r a n s f e r o r . 

There i s s u f f i c i e n t competent, p o s i t i v e evidence on the record 

t o f i n d t h a t Tad's D e l i v e r y Service t / a T&N Van Service (T&N), an 

e x i s t i n g c e r t i f i c a t e d PUC c a r r i e r , i s f i t t o conduct operations 

under the r i g h t s a t issue i n t h i s t r a n s f e r . 

The P r o t e s t a n t r e c i t e s a l i t a n y of evidence not of record but 

f a i l s t o address the evidence set f o r t h i n the A p p l i c a t i o n and 

e l i c i t e d a t the Hearing which shows t h a t T&N possesses the 

t e c h n i c a l and o p e r a t i o n a l s k i l l s and f i n a n c i a l resources t o 

conduct, as i t has done f o r the l a s t year, a t r a n s p o r t a t i o n 

business. T&N's David Nelson t e s t i f i e d t h a t T&N's c u r r e n t sales 

are $125,000 per month. (N.T. 21) The Prot e s t a n t ignores T&N's 

Statement of F i n a n c i a l P o s i t i o n and the Statement of L i a b i l i t i e s t o 

the A p p l i c a t i o n which shows t h a t T&N i s f i n a n c i a l l y f i t . 

J u st as s i g n i f i c a n t l y on t h i s matter, the P r o t e s t a n t produced 

no documentation, f i n a n c i a l or otherwise, t o show i t s a l l e g e d 
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business loss was due t o T&N. ' Instead, as noted i n T&N's B r i e f , 

the P r o t e s t a n t s o l e l y r e l i e d on s e l f - s e r v i n g testimony r e l a t e d t o 

one account t o attempt t o show i t s d i m i n i s h i n g sales and revenue. 

Of course, the purported loss occurred i n the one account where 

Protestant r e c e n t l y l o s t i t s exclusive t r a n s p o r t a t i o n agreement. 

As the P r o t e s t a n t knows, as an e x i s t i n g c e r t i f i c a t e d c a r r i e r , 

i t i s presumed t h a t T&N possesses the r e q u i s i t e a b i l i t i e s . fUrthar 

as an e x i s t i n g c a r r i e r , the PUC i s f u l l y cognizant of T&N's 

insurance r e t e n t i o n , f a c i l i t i e s , equipment, and methods of 

operat i o n . 

Protestant's B r i e f c o n t r a d i c t s i t s own testimony w i t h regard 

t o the issue of reasonable entertainment expenses r a i s e d by the 

Honorable Marlane R. Chestnut. Steven McGarry s t a t e d t h a t "the 

i n d u s t r y t y p i c a l l y does what T&N does." (N.T. 127) 

The P r o t e s t a n t even r e s o r t s t o attempting t o i n f e r the 

Applicant's n o n - f i t n e s s by n o t i n g t h a t the Applicant's witness, and 

President, i s r e l a t e d t o the t r a n s f e r o r and other o f f i c e r s by 

marriage. Yet, h i s own c l i e n t , the Protestant, purchased t h e i r 

business through f a m i l y t i e s . (N.T. 89) 

On a procedural matter, T&N notes t h a t the P r o t e s t a n t , d e s p i t e 

Judge Chestnut's s p e c i f i c i n s t r u c t i o n s , f a i l s t o in c l u d e 

Conclusions of Law i n i t s B r i e f . 

I t i s p a t e n t l y c l e a r t h a t the Protestant's s i n g l e issue i n 

attempting t o dismiss T&N as a competitor i s i t s a l l e g a t i o n s t h a t 

T&N conducted business outside the scope of i t s e x i s t i n g o p e r a t i n g 

a u t h o r i t y . On January 20, 1993 T&N was served w i t h a Complaint by 

the PUC which T&N w i l l address accordingly. I t i s i n t e r e s t i n g t o 



note t h a t the p r o t e s t a n t Was apparently aware of the Complaint, 

even before i t was served on the a p p l i c a n t . A pplicant w i l l respond 

t o the Complaint i n accordance w i t h the Rules of the PUC. A review 

of the Complaint shows t h a t same r e l a t e s t o s e r v i c e t o one shipper, 

Konica, which a p p l i c a n t r e a d i l y admitted i t provided s e r v i c e t o a t 

the time of the hearing pending approval of i t s a p p l i c a t i o n t o 

service a former customer f o r t r a n s f e r o r . 

T&N continues t o a ssert as s t a t e d by David Nelson "as f a r as 

I know" T&N was a c t i n g i n good f a i t h w i t h respect t o operations 

w i t h i n the scope of t h e i r e x i s t i n g a u t h o r i t y . (N.T. 65) 

Further, as the d e c i s i o n of the Pennsylvania Supreme Court i n 

Brinks. Inc. v. Pa. P u b l i c U t i l i t v Com'n., 500 Pa. 387, 456 A.2d 

1342 (1983), and the decisions of the PUC and the Pennsylvania 

Commonwealth Court have w e l l e s t a b l i s h e d , "the case law i s c l e a r " 

(Brinks. I n c . . I d . , A.2d a t 1344) t h a t a p r i o r v i o l a t i o n does not 

preclude a subsequent o b t a i n i n g of a d d i t i o n a l a u t h o r i t y . 

The question presented by the case law i s whether th e r e i s 

s u f f i c i e n t independent evidence t o f i n d a p u b l i c need f o r the 

s e r v i c e or an A p plicant's present f i t n e s s t o operate. See, Brinks, 

I n c . , I d . We again note t h a t the need f o r p u b l i c convenience and 

s e r v i c e i s c o n c l u s i v e l y e s t a b l i s h e d by law as the subject t r a n s f e r 

a p p l i c a t i o n seeks approval of the t r a n s f e r of e x i s t i n g a u t h o r i t y 

f o r which p u b l i c necessity has already been shown. 

The case law provides t h a t an a p p l i c a n t cannot r e l y on 

evidence r e l a t e d t o shipments done i n v i o l a t i o n of i t s e x i s t i n g 

a u t h o r i t y t o prove the element of necessity as a key element i n an 

a p p l i c a t i o n f o r new or expanded a u t h o r i t y . 
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I n the case a t hand, 'the a p p l i c a n t , as a holder of e x i s t i n g 

a u t h o r i t y , i s not seeking t o r e l y on proof of any s e r v i c e which may 

be deemed t o have been v i o l a t i v e of i t s e x i s t i n g r i g h t s t o prove 

t h a t element. As set f o r t h i n ap p l i c a n t ' s B r i e f , absent proof 

o f f e r e d t o the c o n t r a r y , t h e r e i s a presumption of co n t i n u i n g 

necessity. P r o t e s t a n t o f f e r e d no evidence i n t h i s regard. 

The P r o t e s t a n t c i t e s t h r e e PUC decisions t o support i t s 

argument. Due t o the lack of proper c i t a t i o n , the Ap p l i c a n t was 

only able t o l o c a t e the Re Robert Gray's Sons. I n c . . Pa. P.U.C. 246 

(1947) and Re Northern Penn Transfer. I n c.. 54 Pa. P.U.C. 585 

(1981) cases. These cases are e a s i l y d i s t i n g u i s h e d from the 

present A p p l i c a t i o n . F i r s t , these cases involved a p p l i c a t i o n s f o r 

new a u t h o r i t y , not the t r a n s f e r of e x i s t i n g a u t h o r i t y , and thus, 

s i g n i f i c a n t questions of whether the p u b l i c need would be served t o 

warrant the approval of new a u t h o r i t y . 

I n Re Robert Grav's Sons. I n c . . Pa. P.U.C. 246, 259, the 

Commission based i t s d e c i s i o n on the f a c t t h a t t he only testimony 

presented f o r the proposed s e r v i c e need was based on the i l l e g a l 

o perations. As these operations were deemed i n bad f a i t h , the 

testimony was excluded and i n the absence of other proof t o show 

t h a t the "servi c e i s necessary f o r the accommodation and 

convenience of the p u b l i c , " the a p p l i c a t i o n was denied. I d . 

Further, these cases d e a l t w i t h extensive and f l a g r a n t 

v i o l a t i o n s over a number of years. I n Re Robert Gray's Sons. Inc. 

the i l l e g a l operations had been conducted over twenty (20) years. 

I d . a t 158. I n Re North Penn Transfer. I n c.. the evidence found 

t h a t i n one case there was 24 2 v i o l a t i v e shipments handled by the 



a p p l i c a n t i n a one week p e r i o d / North Penn. a t 592. 

F i n a l l y , T&N takes issue w i t h the Protestant's a l l e g a t i o n t h a t 

T&N i s o p e r a t i n g under a f r a u d u l e n t t a r i f f and, a f t e r checking w i t h 

i t c o n s u l t a n t on such matters, t o the best of i t s knowledge, 

assures t h i s c o u r t t h a t Protestant's claim i s unfounded. T&N also 

suggests t h a t t h i s a l l e g a t i o n i s i n d i c a t i v e of the t r u e motive 

behind t h i s p r o t e s t . This p r o t e s t i s not founded on the p u b l i c 

i n t e r e s t but instead i s based on the Prot e s t a n t ' s personal 

animosity towards the Applicant and Protestant's own e f f o r t t o 

defeat any e x i s t i n g competitive economic forces. 

I I . REPLY TO MOTION TO OPEN PENDING RESOLUTION OF COMPLAINT 

As A p p l i c a n t has argued, t h e r e i s s u f f i c i e n t competent, 

p o s i t i v e evidence on the record t o f i n d t h a t Tad's D e l i v e r y Service 

t / a T&N Van Service (T&N), an e x i s t i n g c e r t i f i c a t e d PUC c a r r i e r , i s 

f i t t o conduct operations under the r i g h t s a t issue i n t h i s 

t r a n s f e r . Accordingly, the r e c e n t l y served a c t i o n by the PUC i s an 

extraneous matter t o t h i s proceeding and w i l l be responded t o by 

T&N i n an appropriate manner. That a c t i o n apparently i n i t i a t e d 

f o l l o w i n g complaints by Protestant t o the PUC enforcement d i v i s i o n 

should not serve as a basis t o deny approval of a t r a n s f e r of 

e x i s t i n g a u t h o r i t y t o an otherwise f i t c a r r i e r . 

A p p l i c a n t s t r o n g l y objects t o p r o t e s t a n t ' s request f o r any 

delay i n the r e s o l u t i o n of t h i s matter. A p p l i c a n t believes t h a t 

t h i s request i s a d i l a t o r y t a c t i c t o continue t o t r y t o prevent the 

approval of the t r a n s f e r of t h i s a u t h o r i t y , which as the record 



notes, could p o t e n t i a l l y empire'on March 31, 1993. (N.T. 85) 

Respec t f u l l y submitted, 

MARGOLIS, EDELSTEIN SCHERLIS 
/ 1 
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Donald M. Davis 
The C u r t i s Center - 4th Floor 
P h i l a d e l p h i a , PA 19106-3304 
Phone: (215) 922-1100 



COMMONWEALTH OF PENNSYLVANIA 
PUBLIC UTILITY COMMISSION 

IN RE: 

A-00109244, FOOl-Am-A APPLICATION 
of TAD'S DELIVERY SERVICE, INC. t / a 
T&N VAN SERVICE f o r amendment so as 
t o permit .. . t r a n s f e r of r i g h t s 
a t A-00086551 t o Domenic C r i s t i n z i o , 
I n c . , subject t o same l i m i t a t i o n s 
and c o n d i t i o n s . 

CERTIFICATE OF SERVICE 

I , DONALD M. DAVIS, ESQUIRE, do hereby c e r t i f y t h a t the 
Reply B r i e f of App l i c a n t Tad's D e l i v e r y Service, I n c . , t / a T&N Van 
Service's B r i e f i n the above-captioned matter was served by F i r s t 
Class M a i l , on January 26, 1993, t o the f o l l o w i n g i n d i v i d u a l : 

Scott A. P e t r i , Esquire 
Liederbach, Hahn, Foy & P e t r i , P.C. 
892 Second S t r e e t Pike 
Richboro, PA 18954. 

I n a d d i t i o n , t h i s B r i e f was hand d e l i v e r e d t o the 
f o l l o w i n g i n d i v i d u a l on January 26, 1993: 

The Honorable Marlane R. Chestnut 
A d m i n i s t r a t i v e Law Judge 
Commonwealth of Pennsylvania 
Pennsylvania Public U t i l i t y Commission 
P h i l a d e l p h i a State O f f i c e B u i l d i n g 
1400 West Spring Garden S t r e e t 
P h i l a d e l p h i a , PA /19*130. / 

DONALD M. DAVIS, ESQUIRE 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t a t r u e and c o r r e c t copy of Applicant 

Tad's Delivery Service,Inc.'s t / T&N Van Service's Reply t o 

Protestant's Exceptions t o the I n i t i a l Decision and Motion t o 

S t r i k e Exceptions 5 and 6 was served v i a F i r s t Class M a i l , postage 

pre-paid on September 9, 1993 on the f o l l o w i n g i n d i v i d u a l : 

Scott A. P e t r i , Esquire 
Liederbach, Hahn, Foy & P e t r i 
892 Second Str e e t Pike 
Richboro, PA 18954 
Counsel f o r Protestant 

By:. 
DONALD M. DAVIS, ESQUIRE 
The C u r t i s Center, 4th Floor 
Independence Square West 
Ph i l a d e l p h i a , PA 19106-3303 
(215) 922-1100 
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C A R L G. H A H N 

S C O T T A. P E T R I 

D E N N I S R D E N A R D 

L A W O F F I C E S 

L I E D E R B A C H , H A H N , F O Y & P E T R I 
A P R O F E S S I O N A L C O R P O R A T I O N 

B 9 2 S E C O N D S T R E E T P I K E 

R I C H B O R O , P A . I S 9 5 4 

ORIGINA 

R I C H B O R O L I N E 
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H A R R Y J . L I E D E R B A C H 
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P H I L A D E L P H I A L I N E 
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D O Y L E S T O W N L I N E 
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September 14, 1993 

Secretary John G. Alford 
Pennsylvania Public Utility Commission 
P.O. Box 3265 
Harrisburg, PA 17105-3265 

FAX 2 1 5 - 3 2 2 - 7 6 4 6 

ssssss. 
RE 

public 

Application of Tad's Delivery Service 
t/a T&N Van Service 
Docket No. A-00109244, F.l, Am-A 

Dear Secretary Alford: 

Enclosed please find an original and three copies of an Answer of J.C. Services, 
Inc. to Motion to Strike Protestant's Petition to Reconsider the Initial Decision 
and/or Reopen the Record for fi l i n g with the commission. Kindly return a time-
stamped copy of same in the envelope provided for our files. 

Sincerely yours, 

LIEDERBACH, HAHN, FOY & PETRI 

By: Scott A. Petri 

SAP/ccm 

Enclosures 

cc: Administrative Law Judge Allison K. Turner (w/enclosure) 
Administrative Law Judge Marlane R. Chestnut (w/enclosure) 
Donald M. Davis, Esquire (w/enclosure) 



ORIGINA 
BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

Application of Tad's Delivery 
Service t/a T&N Van Service 

Docket No. A-00109244 
F.l, Am-A 

ANSWER OF J.C. SERVICES, INC. TO MOTION TO STRIKE 
PROTESTANT'S PETITION TO RECONSIDER THE INITIAl̂ DE&I>S-fONW 

AND/OR REOPEN THE RECORD Cp)}'-1'V'.^'l l'/ 

SEP i o iyao 

i j l f i r " -

1. Admitted. 

2. Admitted. 

J 
.SLP171993 

SECRETARY'S OFFICE 
Public Utility Commission 

3. Admitted in part, denied in part. I t is admitted that the Petition 

seeks Reconsideration and/or to Reopen the Record. I t is denied that the Petition is 

based solely on Section 5.571. 

4. Admitted in part, denied in part. I t is admitted that the Petition 

seeks Reconsideration and/or to Reopen the Record. I t is denied that the Petition is 

based solely on Section 5.571. 

5. Admitted in part, denied in part. I t is admitted that the Petition 

seeks Reconsideration and/or to Reopen the Record. I t is denied that the Petition 

is based solely on Section 5.571. 

5. Admitted. 

7. Denied. I t is denied that a Petition for Rehearing must be filed with­

in fifteen (15) days after service of the Order. By way of further answer, i t is 

averred that such a Petition must be filed within the timeframe for f i l i n g exceptions 

8. Admitted. 

9. Denied. It is denied that Protestant's Petition for Reconsideration 

was not timely filed or that i t must be dismissed. 

DOCUMENT 
FOi 



10. Denied. I t is denied that Protestant's Petition for Reconsideration 

and/or to Reopen the Record does not meet the standards under the law for Rehearing 

or Reopening the Record. 

11. Admitted. 

12. Denied. The Affidavit alleges operational conduct outside of the 

Applicant's authority from the date of hearing to present. By way of further answer, 

the evidence that will be presented will be evidence of an ongoing, continuous 

conduct of operation outside of the Applicant's authority. 

13.-14. Denied. It is denied that the Protestant's Petition does not meet the 

standards set for by the Commission for Reconsideration of Petition for Rehearing. 

15. Denied. I t is denied that Protetant's Petition is not sufficient or 

specific enough to meet the standard set forth by the Commission or to warrant any 

action by the Commission. 

16. Admitted. 

17. Denied. I t is denied that Protestant's allegations do not have merit or 

that there is sufficient independent positive evidence on the record of Applicant's 

good faith and propensity to act legally and safely or that said allegations would 

not establish or warrant a reversal of the Initial Decision. 

18. Denied. I t is denied that Protestant's Petition for Reconsideration 

and/or to Reopen the Record must be dismissed and stricken as i t does meet the 

standards set forth by the Commission for addressing a Petition for Rehearing. 

19. Denied. I t is denied that Protestant's Petition is a tactic by 

Protestant to delay the subject transfer of authority or that Protestant's motive is 

grounded in personal animosity to the principals of Applicant based on prior employ-

metn or to defeat any existing competitive economic forces. 

20. Denied. I t is denied that Protestant's Petition is based on grounds 

other than the public interest or that said Petition should be dismissed or stricken. 



WHEREFORE, Protestant requests that the Motion of Applicant be denied 

and the relief originally sought by Protestant in its Petition be granted. 

LIEDERBACH, HAHN, FOY & PETRI, P.C. 

By: 
SCOTT A. PETRI, ESQUIRE 
Attorney I.D. No. 43749 
892 Second St. Pike 
Richboro, PA 18954 
(215) 322-8300 

Attorney for Protestant, 
J.C. Services, Inc. 



CERTIFICATE OF SERVICE 

I , SCOTT A. PETRI, ESQUIRE, certify that a true and correct copy 

of the Answer of J.C. Services, Inc. to Motion to Strike Protestant's 

Petition to Reconsider Initial Decision and/or Reopen the Record was served 

via First Class Mail, postage prepaid upon the following on September 14, 1993 

Donald M, Davis Esquire 
Attorney for Applicant 
The Curtis Center, 4th Floor 
Independence Square West 
Phila., PA 19106-3303 

Administrative Law Judge Allison K. Turner 
Pennsylvania Public Utility Commission 
P.O. Box 3265 
Harrisburg, PA 17105 

Administrative Law Judge Marlane R. Chestnut 
Pennsylvania Public Utility Commission 
Philadelphia State Office Building 
1400 West Spring Garden St. 
Phila., PA 19130 

SCOTT A. PETRI, ESQUIRE 
Attorney for Protestant 
J.C. Services, Inc. 

Dated: September 14, 1993 


