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:

ORDER GRANTING IN PART AND
DENYING IN PART RESPONDENT’S 

PRELIMINARY OBJECTIONS
HISTORY OF THE PROCEEDING


On September 28, 2015, Thomas W. Jones (Complainant or Mr. Jones) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Salsgiver Telecom, Inc. (Respondent or Salsgiver) in which he challenged the placement, by Salsgiver, of new telephone poles on the street where he lives,  He questions the process by which the Respondent negotiated the location and installation of the poles in a Pennsylvania Department of Transportation (PennDOT) right-of-way, and argues that Salsgiver should have negotiated an agreement with the Borough of Berlin for the placement of its facilities on poles already in place in the Borough’s right of way.  The Complainant further alleges that the new poles present a general public safety, pedestrian and vehicle hazard to residents and visitors.

On October 20, 2015, the Respondent filed an Answer and Preliminary Objections (POs) to Mr. Jones’ Formal Complaint.  In its Answer, Salsgiver avers that it was unable to negotiate an acceptable agreement with the Borough for the placement of facilities on existing poles located in the Borough’s right-of-way.  Instead, Salsgiver reached an agreement with PennDOT and was issued highway occupancy permits (HOP) authorizing the placement of new poles and facilities in a PennDOT right-of-way across the street from the Borough’s poles.  Salsgiver further avers that its poles pose no safety risk or danger to the public.

In its POs, Salsgiver argues for dismissal of the Complaint on the basis that the Commission lacks jurisdiction over the issue of Salgiver’s right to use a public right-of-way within the control of PennDOT.  In the alternative, Salsgiver argues that, even if the Commission finds it does have jurisdiction, the Complaint is legally insufficient because Salsgiver’s authorized use of PennDOT’s right-of-way for the installation of its poles and facilities does not constitute a violation of the Public Utility Code, or any Commission rule, order or regulation.

On October 29, 2015, Mr. Jones filed a response to Salsgiver’s POs.  In his response, the Complainant noted that he stands by his Formal Complaint.  He re-emphasized his allegation that the new poles do present a risk of danger to the public.  He stated, by way of example, that individuals in wheelchairs would find it difficult to maneuver.


By Motion Judge Assignment Notice dated November 23, 2015, Salsgiver’s POs were assigned to me for disposition.  As described below, the POs will be sustained to the extent the Formal Complaint questions the scope and validity of Salsgiver’s use of a PennDOT right-of- way for the placement of its poles and facilities.  The POs will be denied, however, to the extent that they request dismissal of the Complaint, since Mr. Jones’ allegation that the new poles create a safety raises a question of fact that renders the matter inappropriate for preliminary dismissal.
DISCUSSION



Mr. Jones requests that Salsgiver be directed to remove the new poles or reach an agreement with the Borough about renting space on the Borough’s poles for Salsgiver’s facilities.  He also alleges, as noted above, that the new poles installed by Salsgiver present a safety risk or hazard to the public.  Salsgiver, on the other hand, explained that its new poles were legally installed in a public right-of-way pursuant to HOPs issued to it by PennDOT.  In addition, it denies the Complainant’s allegation that the new poles create a safety hazard.


Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-000935435 (July 18, 1994).  When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003).   


The rules regarding preliminary objections are as follows:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)  Standing of a party to participate in the proceeding.

* * *
52 Pa. Code § 5.101(a).  



 In reviewing preliminary objections, only the facts in the pleadings filed by the non-moving party may be presumed to be true in order to determine whether recovery is possible. Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation & Natural Resources, 909 A2d 413 (Pa.Cmwlth. 2006) aff'd, 492 Pa. 304, 924 A.2d 1203 (2007).
The reviewing authority must accept as true all well-pled material averments of the non-moving party, and all inferences reasonably deducible therefrom.  Conclusions of law, unwarranted inferences from facts, argumentative allegations, or expressions of opinion will not be accepted as true for purposes of evaluating preliminary objections.  "In order to sustain preliminary objections, it must appear with certainty that the law will not permit recovery and, where any doubt exists as to whether the preliminary objections should be sustained, the doubt must be resolved in favor of overruling them.  Corman, et al. v. The National Collegiate Athletic Association, 74 A.2d 1149 (Pa.Cmwlth. 2013), 2013 Pa. Commw. LEXIS 353.



I agree with Salsgiver that the Commission does not have jurisdiction over issues involving the validity or interpretation of an easement agreement.  It is well established that the Commission only has those duties, powers and responsibilities as expressly, or by necessary implication, given to it by the General Assembly and that the Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super 1945) (City of Pittsburgh).  Allegations relating to property rights and the interpretation of a valid right-of-way agreement are exclusively within the jurisdiction of the Courts of Common Pleas.  There is substantial precedent that supports this position.  See e.g., Fairview Water Co. v. Pennsylvania Pub. Util. Comm’n., 502 A.2d 162 (Pa. 1985) (the Pennsylvania Supreme Court held that the Commission does not have jurisdiction to determine the scope and validity of an easement).  Accordingly, to the extent that Mr. Jones is questioning or challenging Salsgiver’s right to install poles and facilities in a PennDOT right-of-way, pursuant to HOPs, Salsgiver’s POs are sustained and this issue will not be considered or heard at a hearing in this matter.
The Complainant also alleges, however, that the new poles installed by Salsgiver in the PennDOT right-of-way pose a safety hazard to the public.  Although Salsgiver denies this allegation, I must accept as true all of the non-moving party’s well pled factual averments in ruling on Salsgiver’s POs.  Accordingly, I must accept as true Mr. Jones’ allegation that the placement and location of Salsgiver’s poles in the PennDOT right-of-way creates a safety hazard to the public.  This is an issue over which the Commission does have jurisdiction.

The Public Utility Code through which the Commission exercises its jurisdiction provides at 66 Pa.C.S. § 1501, in relevant part, as follows:

§ 1501.  Character of service and facilities. 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public . . . .  

Additionally, the Commission has specifically ruled that when a complaint raises a question about the safety of the location of a pole or a meter, such a complaint is within the purview of the Commission.  Rodolico v. Philadelphia Electric Company, 70 Pa. PUC 310 (1989).  A public utility may not discharge its duty of care by simply installing its facilities in a right-of-way and thereafter ignore the consequences.  Taylor v. West Penn Power Company, Docket No. C-00934770 (Order entered July 14, 1993).  
Therefore, the Commission does have jurisdiction over the issue of whether the location of Salsgiver’s poles in the PennDOT right-of-way creates a safety risk or hazard to the public.  Salsgiver denied this allegation in its Answer.  Accordingly, a factual issue exists in this proceeding that renders preliminary dismissal of the Complaint inappropriate.  Salsgiver’s POs are denied to the extent that they request dismissal of the Complaint and the matter will be scheduled for hearing on the sole issue of whether Salsgiver’s poles create a safety risk or hazard to the public.    

ORDER


THEREFORE,



IT IS ORDERED



1.
That the Preliminary Objections filed by Salsgiver Telecom, Inc. in the case captioned Thomas Jones v. Salsgiver Telecom, Inc., at Docket No. C-2015-2505831, are sustained insofar as they seek a holding that the Commission does not have jurisdiction to determine the validity or scope of or otherwise interpret a right-of-way agreement.  


2.
That the Preliminary Objections filed by Salsgiver Telecom, Inc. in the case captioned Thomas Jones v. Salsgiver Telecom, Inc., at Docket No. C-2015-2505831, are denied insofar as they seek dismissal of the Complaint.



3.
That this matter be set for hearing on the sole issue of whether the location of Salsgiver’s poles and facilities in the PennDOT right-of-way creates a safety risk or hazard to the public.  
Date:    December 9, 2015



__________________________








Steven K. Haas







Administrative Law Judge

C-2015-2505831 - THOMAS JONES v. SALSGIVER TELECOM INC

THOMAS JONES

700 DIAMOND STREET

BERLIN PA  15530

814.267.5618

DEANNE M O'DELL ESQUIRE

CARL SHULTZ ESQUIRE

ECKERT SEAMANS CHERIN & MELLOTT LLC

213 MARKET STREET 8TH FLOOR

HARRISBURG PA  17101

717.255.3742
717.255.3744
Accept E-service

Representing Salsgiver Telecom, Inc. 

6

