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OPINION AND ORDER 

Before the Commission for consideration are the Exceptions[footnoteRef:1] of Mr. Thomas Kielbasinski (Complainant or Mr. Kielbasinski) filed on September 4, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, which was issued August 26, 2015.  Replies to the Exceptions of the Complainant were filed by Columbia Gas of Pennsylvania, Inc. (Columbia or Respondent) on  [1:           As discussed below, the Exceptions of Mr. Kielbasinski were supplemented with additional information, which was a letter filed September 4, 2015, detailing the terms and conditions of a settlement of formal and informal complaints between him and Pennsylvania Electric Company, at Docket No. C-2015-2485657 and Bureau of Consumer Services (BCS) Decision 3351431.  ] 

September 22, 2015.  The I.D. dismissed the Formal Complaint (Complaint) of Mr. Kielbasinski for his failure to meet his burden of proof due to a failure to appear and to prosecute his Complaint at a scheduled telephonic hearing.  On consideration of the Complaint, the I.D., the Exceptions, and Replies, we shall deny the Exceptions of Mr. Kielbasinski and adopt the Initial Decision, consistent with the discussion in this Opinion and Order.   

History of the Proceeding

On June 2, 2015, Mr. Kielbasinski filed the Complaint with the Commission against Columbia.  The Complaint alleged that Columbia threatened to terminate his service, that his bills were not accurate, and that he wanted another payment arrangement.  On review of the Complaint, we note that Mr. Kielbasinski named both Pennsylvania Electric Company (Penelec) and Columbia, as party Respondents in response to paragraph #2 of the Commission’s complaint form.  The utility account number printed in response to paragraph #1 of the Complaint, however, only lists the Penelec service account number, and it appears that the service address is the same address to which Columbia also provides service.

Columbia filed an Answer to the Complaint and admitted the averments of a threatened service termination.  Columbia further responded that the Complainant is substantially in arrears[footnoteRef:2] on the service account in question and has not made a payment on the account since November 13, 2013.  See Columbia Answer at ¶ 2.  Columbia responded that the Commission’s BCS provided the Complainant with a payment arrangement on June 21, 2013 (BCS Decision 3113581) but that the Complainant failed to comply with the arrangement.   [2:  	At the telephonic hearing, infra, Columbia stated that the current balance on the Complainant’s account totals $4,953.79.  See I.D. at 2.
] 


In further Answer to the Complaint, Columbia requested authorization to proceed with the termination of the Complainant’s service before the winter moratorium.  The Answer requested that the Commission dismiss the Complaint.  I.D. at 1.  

Additionally, Columbia alleged that the Complainant has abused the Commission’s administrative judicial and complaint processes in order to continue receipt of natural gas service while accruing arrearages on his account.  Columbia, therefore, requested that the Commission direct the BCS and the Commission’s Secretary’s Bureau to refuse to accept any additional formal and/or informal complaints from the Complainant until he paid off the entire balance of arrearages.  I.D. at 1-2.  

By notice dated June 26, 2015, the Commission scheduled this matter for an initial call-in telephonic hearing on August 13, 2015, at 10:00 a.m. and assigned the case to ALJ Dunderdale.  A prehearing order was issued on July 8, 2015, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  I.D. at 2.

On August 12, 2015, at 12:54 p.m., counsel for Columbia forwarded an electronic mail message received from the Complainant stating that the Complainant had a family emergency out of state and would not be able to attend and/or participate at the telephonic hearing.  Counsel for Columbia represented to the ALJ that the Complainant was advised to contact the presiding officer.  Counsel also indicated to the ALJ that Columbia objected to any continuance request.  I.D. at 2.

On the afternoon of August 12, 2015, the Complainant contacted the presiding officer’s staff to request a continuance.  The continuance was requested due to an unspecified family emergency.  I.D. at 2.  At 2:47 p.m., the presiding officer’s staff responded to the request of the Complainant and advised the Complainant in an electronic response that the hearing would commence as scheduled but Complainant would be given an opportunity to discuss the reasons for a continuance.  Id.

At 5:51 p.m. on August 12, 2015, the Complainant replied to the presiding officer’s staff and repeated his contention that he would not be available due to a family emergency which, as ascribed to the Complainant, was more important than his bill.  I.D. at 2.  

At 8:03 a.m. on August 13, 2015, the presiding officer’s staff responded to the Parties that the hearing would begin as scheduled unless the Complainant called by 9:30 a.m. to “explain the nature of the family emergency and the reason why [Complainant] cannot call in to the hearing.”  I.D. at 2-3.  The Complainant was told that the continuance would continue to be denied unless he provided additional information.  I.D. at 3. 

On August 13, 2015, at 10:02 a.m., ALJ Dunderdale attempted to convene the telephonic hearing as scheduled.  The Complainant failed to appear for the hearing.  The telephone line was kept open until 10:26 a.m. at the telephone number shown on the June 26, 2015 hearing notice.  I.D. at 3.  

The Complainant continued to be absent from the telephonic hearing and did not provide a telephone message, correspondence or voicemail message to the ALJ indicating the nature of the family emergency on which his continuance request was based.  Neither did the Complainant provide a reason why he was not able to call into the telephonic hearing.  I.D. at 3.   

The presiding ALJ convened the telephonic hearing as scheduled.  Columbia appeared and was represented by counsel, Larry R. Crayne.  I.D. at 3.  Counsel for Columbia moved to dismiss the Complaint for failure of Mr. Kielbasinski to appear and prosecute.  Id.  Respondent was advised that the motion would be granted unless the Complainant contacted the ALJ’s office by the close of business on August 13, 2015, to indicate the nature and reason(s) for his failure to appear at the telephonic hearing.  Id.    

Additionally, Columbia moved on the record to have the Complainant, the Complainant’s family members, or any individual claiming to reside at the service address, precluded from filing any additional formal or informal complaints until such time as the unpaid arrearage balance would be paid in full.  I.D. at 3.   ALJ Dunderdale ruled that this motion could not be granted without providing Complainant with notice and an opportunity to be present (heard) so as to refute the claims that he abused the Commission’s administrative processes.  I.D. at 3.  

Mr. Kielbasinski did not contact the presiding officer by the close of business on August 13, 2015, to explain the reason for his failure to participate at the hearing.  I.D. at 3.  The record was closed on August 13, 2015, upon the conclusion of the telephonic hearing.  The Initial Decision was, thereafter, issued that granted the Respondent’s motion to dismiss the complaint.  Id.  We note at this juncture that the Complaint was dismissed, without prejudice.

As noted, on September 4, 2015, and September 22, 2015, Exceptions and Replies to Exceptions were filed by the Complainant and Columbia, respectively.    








Discussion 

Legal Standards
  
As the proponent of a rule or order, the Complainant has the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that Columbia is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  By a “preponderance of the evidence,” is meant that the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by Columbia.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

Also, this Commission’s decision must be supported by substantial evidence in the record.  Mill v. Pa. PUC, 447 A.2d 1100 (Pa. Cmwlth. 1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the Respondent.  If the evidence presented by the utility is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

We note that the telephonic hearing proceeded in the absence of Mr. Kielbasinski, notwithstanding that he sought a continuance.  This Commission’s Rules of Practice provide for the granting of a continuance as follows:

(b)     Except as otherwise provided by statute, requests for continuance of hearings or for extension of time in which to perform an act required or allowed to be done at or within a specified time by this title or by order of the Commission or the presiding officer, shall be by motion in writing, timely filed with the Commission, stating the facts on which the application rests, except that during the course of a proceeding, the requests may be made by oral motion in the hearing before the Commission or the presiding officer. Only for good cause shown will requests for continuance be considered. The requests for a continuance should be filed at least 5 days prior to the hearing date.

52 Pa. Code § 1.15(b).

The standard for granting a continuance is “good cause.”  Therefore, in our consideration of the Exceptions of the Complainant we must review whether the Complainant demonstrated good cause so as to justify the requested continuance in order to insure that the due process rights of the Complainant have been fully protected.  See I.D. at 6, citing Sentner v. Bell Telephone Co. of Pa., Docket No. F‑00161106 (Order entered October 25, 1993) (Sentner); 52 Pa.Code § 5.245(a).

Finally, we note that for issues involving disputes between a public utility and its customers regarding an inability to pay, the Code allows the Commission to establish payment arrangements.  However, payment arrangements are governed by the statutory provisions of Chapter 14 of the Code, 66 Pa. C.S. §§ 1401-1419.    

ALJ’s Initial Decision

		ALJ Dunderdale made ten (10) Findings of Fact and reached three (3) Conclusions of Law.  The Findings of Fact and Conclusions of Law are adopted and incorporated herein by reference unless they are either expressly or by necessary implication rejected or modified by the discussion in this Opinion and Order.

The most pertinent Findings of Fact are set forth below:
   
5.	By notice dated June 26, 2015, the Commission scheduled this matter for an initial call-in telephonic hearing on August 13, 2015, at 10:00 a.m.

6.	On July 8, 2015, the presiding officer sent the prehearing order to remind the parties about the date, time and manner of hearing in this case.

7.	The Commission and the presiding officer sent notices of the telephonic hearing in this case to Complainant by regular first-class mail to the address stated on the complaint.

8.	The hearing notices were never returned to the sender as undeliverable.

9.	Complainant failed to appear at the August 13, 2015 telephonic hearing.

10. 	Complainant requested a continuance on the day prior to the telephonic hearing due to a “family emergency” but refused to inform the Commission or the presiding officer about the nature of the family emergency and why he could not be present at the telephonic hearing.

I.D. at 4.

The essential Conclusions of Law are reprinted below:

2. The due process rights of Complainant have been fully protected in this proceeding.   52 Pa. Code § 5.245.

3. By failing to appear and proffer any evidence to support the complaint, Complainant has failed to meet the burden of proving he is entitled to the relief he seeks from the Commission.


Presiding ALJ Dunderdale was persuaded to find that good cause was not shown by Mr. Kielbasinski for his failure to participate and failure to call in to the duly scheduled hearing in that he failed to explain, in any significant detail, the nature of the family emergency that prevented his participation.  I.D. at 6.  ALJ Dunderdale reasoned as follows:

	Complainant was told to provide the presiding officer with the nature of the emergency and the reason why the emergency would prevent Complainant from appearing at the scheduled hearing.  Complainant was told the telephonic hearing would proceed, and he would be provided with an opportunity to discuss the reason for the continuance request.  Complainant did not appear for the scheduled hearing or notify the presiding officer before the telephonic hearing the nature of the emergency and the reason(s) he would be unavailable at that time on that day.  

	Under these circumstances, it appears Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of Complainant have been fully protected.

I.D. at 6.

The ALJ limited her rulings to the instant Complaint and the adverse consequences of Mr. Kielbasinski’s ability to meet his burden of proof.  Due to his failure to appear, Mr. Kielbasinski did not meet his burden of proof that he was entitled to the relief sought from the Commission, or that Columbia was, in some way, responsible for a violation of any Commission rule and/or order.  The ALJ’s ruling was to dismiss the Complaint, without prejudice.  See I.D. at Ordering Paragraph #2. 

Exceptions and Replies

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
 
In his Exceptions,[footnoteRef:3] Mr. Kielbansinski does not address the reason for his failure to appear at the scheduled telephonic hearing.  His Exceptions are primarily directed to an explanation of his financial circumstances and a request for a payment arrangement from Columbia.  The Complainant’s Exceptions are reprinted in their entirety below: [3:  	We acknowledge that the format of the Complainant's Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Because the Complainant is pro se, we shall accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination in this proceeding.
] 



Dear Attorney Larry Crayne and Secretary of Commission,

My income has varied over the past year.  I had a family emergency out of state because of a friend in the hospital in which I was not able to respond.  I was able to pay $51.00 a month ago on this bill.  I am not deceiving anyone here.  I did admit there is a high balance on this account but should be taken care of another payment plan.  This plan to prosecute over this bill is ridiculous.  I will work with commission and utility company to get this straight.  I have been waiting for a settlement of money to come in to pay this bill and another high bill.  I was also willing to communicate with anyone to make this bill right.  

Sincerely yours,

Thomas Kielbasinski   

In a supplemental document filed to his Exceptions, Mr. Kielbasinski attached a copy of a signed settlement agreement between himself and Penelec, referenced to Docket No. C-2015-2485657.  

According to the terms of the settlement in Docket No. C-2015-2485657, Penelec will accept a payment arrangement and, inter alia, have service transferred from the name of Mr. Kielbasinski’s father (stated as Thomas Kielbansinski) to the Complainant.  The Complainant’s name as listed on the settlement document is “Thomas Kielbasinski II.”  Upon attaching the settlement involving Penelec to his Exceptions (as supplemented), the Complainant requests that Columbia provide him an agreement similar to that reached in the formal complaint with Penelec.      

In its Replies, Columbia is very pointed in its position.  Columbia asserts that it will not accept another payment arrangement with Mr. Kielbasinski on the record before the Commission.  And, in Columbia’s opinion, there has been no good faith effort on the part of the Complainant to pay his bill – to the detriment of Columbia’s customers who do pay their bills for service.  R.Exc. at 2.

Specifically, Columbia replies that the Complainant, through use of the Commission’s administrative procedures for formal and informal complaints, has accumulated an arrearage of, approximately, $4,983.17, which is increasing every month; that the $51.33 ($51.00 stated in Exceptions) referenced in his Exceptions was a single payment made to the Respondent to forestall termination of service and is the only payment recorded on the account in nineteen (19) months; that the settlement documents pertaining to the Complainant’s service with Penelec are neither relevant nor material to the Complaint with Columbia; and that the Commission records will show that Mr. Kielbasinski has lodged five (5) informal and two (2) formal complaints with the Commission.  R. Exc. at 1-2.    

In light of the foregoing, Columbia requests that the Commission adopt and affirm the Initial Decision of ALJ Dunderdale.[footnoteRef:4]     [4:  	Columbia also notes that Mr. Kielbasinski did not call in to explain why he could not attend the scheduled hearing. ] 


Disposition

The immediate issue that must be addressed is whether the ALJ is to be affirmed in her conclusion that Mr. Kielbasinski failed to demonstrate good cause pursuant to the Commission’s Regulations to obtain a continuance of the August 13, 2015 telephonic hearing.  Upon review of the record, we conclude that the ALJ is to be affirmed.



While the Complainant cited to a “family emergency” as the basis for his continuance request made the day prior to the scheduled telephonic hearing,[footnoteRef:5] our review of the record fails to identify any substance to Mr. Kielbasinski’s position or any factual support or explanation regarding the emergency and how it precluded his participation or appearance at the hearing.  Our review reveals that Mr. Kielbasinski failed to contact the presiding officer prior to the scheduled hearing to explain the reason for his unavailability at the hearing, despite being requested to do so by the presiding officer’s staff.  On the whole, we view the belated request for a continuance as unsupported.  Once timely notice of a hearing and the opportunity to be heard have been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Sentner.  The Commission has held that when a Complainant fails to be present at a scheduled hearing, then the complaint is to be dismissed.  See Darling v. Philadelphia Electric Company, Docket No. F-000161139 (Order entered November 16, 1993).     [5:  	In the Prehearing Order issued in this matter, the parties were advised that in accordance with the Commission’s Regulation at 52 Pa. Code §1.15(b), a request to change the scheduled hearing date must be submitted in writing no later than five (5) days prior to the scheduled hearing.  ] 


Based on the foregoing, we shall adopt the Initial Decision.  

Conclusion

		Based on our review of the Initial Decision, Exceptions, and Replies to Exceptions, we shall deny the Exceptions of Mr. Thomas Kielbasinski and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:



1.    That the Exceptions of Thomas Kielbasinski filed on 
September 4, 2015, to the Initial Decision of Administrative Law Judge Katrina L. Dunderdale issued August 26, 2015, are denied, consistent with this Opinion and Order.

             2.        That the Formal Complaint filed by Thomas Kielbasinski at Docket No. C-2015-2485659  is, hereby, dismissed,without prejudice.

                        3.       That the Initial Decision of of Administrative Law Judge Katrina L. Dunderdale issued August 26, 2015, is adopted, consistent with this Opinion and Order.
      
           4.   That Docket No. C-2015-2485659  shall be marked closed.

[image: ]BY THE COMMISSION



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: November 19, 2015

[bookmark: _GoBack]ORDER ENTERED:  December 11, 2015
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