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-ii-
I. HISTORY OF THE PROCEEDING


On September 1, 2015, Philadelphia Gas Works (PGW or company) filed with the Pennsylvania Public Utility Commission (Commission) its Petition of Philadelphia Gas Works for Waiver of Provisions of Act 11 to Increase the Distribution System Improvement Charge CAP and to Permit Levelization of DSIC Charges (Petition).  This Petition serves as a request to (1) waive the current Distribution System Improvement Charge (DSIC) of 7.5% with a total 10% cap including any reconciliations, (2) waive or suspend the requirements of Act 11 of 2012 to permit PGW to use an annual, levelized charge as the basis for establishing a DSIC, subject to a true-up based on PGW’s actual experience, (3) waive the requirements of Act 11 to exempt PGW from paying interest on DSIC over-collections, and (4) authorizes the filing, on one day’s notice, of a revised Long Term Infrastructure Improvement Plan (LTIIP).  Included with the Petition were PGW Statement 1 – the Direct Testimony of Daniel P. Murray, and PGW Statement 2 – the Direct Testimony of Kenneth S. Dybalski.  


On September 17, 2015, the Office of Consumer Advocate (OCA), through its counsel, filed a Notice of Intervention, Public Statement, an Answer and a formal Complaint to PGW’s Petition.  The Complaint was docketed at C-2015-2504092.



On September 18, 2015, the Bureau of Investigation and Enforcement (I&E), through its counsel, filed an Answer to PGW’s Petition.



On September 21, 2015, the Office of Small Business Advocate (OSBA), through its counsel, filed an Answer, Verification, Public Statement, Notice of Appearance, and Notice of Intervention to PGW’s Petition.



On September 21, 2015, the Philadelphia Industrial and Commercial Gas Users Group (PICGUG), through its counsel, filed an Answer to PGW’s Petition.



In accordance with a Prehearing Conference Order dated September 30, 2015, PGW, I&E, OCA, OSBA, and PICGUG submitted prehearing memoranda to the presiding officers on October 1, 2015.



A prehearing conference was held on October 2, 2015.  Counsel for PGW, I&E, OCA, OSBA, and PICGUG participated.  

In our Prehearing Order dated October 5, 2015, we identified the parties of record, as of that date, were PGW, I&E, OCA, OSBA, and PICGUG.  We also established the procedural schedule and the procedures applicable to this proceeding.

On October 13, 2015, the Environmental Defense Fund (EDF) filed a Petition to Intervene in this proceeding.  Separately, Heather Langeland, Esq., counsel of record for EDF, filed a Notice of Appearance and a Motion requesting that we enter an order granting permission pro hac vice to Michael Panfil and John Finnegan as counsel for EDF for all purposes in relation to this proceeding.

On October 19, 2015, the parties of record submitted testimony as follows:  OCA submitted OCA Statement No. 1 - the Direct Testimony of Ashley E. Everette; I&E submitted I&E Statement No. 1 - the Direct Testimony of Rachel Maurer, I&E Statement No. 2 - the Direct Testimony of Terri C. Cooper Smith, and I&E Statement No. 3 - the Direct Testimony of Robert Horensky; and OSBA submitted OSBA Statement No. 1 - the Direct Testimony and Exhibits of Robert D. Knecht.  PICGUG submitted correspondence indicating that it would not be submitting direct testimony.

Separately on October 19, 2015, EDF filed the Direct Testimony of Simi Rose George with the Commission’s Secretary.

On October 21, 2015, we issued an Interim Order Setting Response Period for Petition to Intervene and Motion for Admission Pro Hac Vice.  We gave the parties until the close of business on Monday, October 26, 2015 to submit any answers or responses to the Petition and Motion of EDF.  

Before the close of business on October 26, 2015, counsel for I&E filed an Answer to the Petition to Intervene and a Motion to Strike the testimony of EDF’s witness.   



On October 27, 2015, counsel for OCA filed a letter with the Secretary indicating its position on the EDF’s Petition to Intervene.  



By Order dated October 29, 2015, we granted the EDF’s Petition to Intervene and also granted its Motion for Admission Pro Hac Vice.

On October 29, 2015, PGW submitted the following rebuttal testimony:  PGW Statement 1-R – the Rebuttal Testimony of Daniel P. Murray; PGW Statement 2-R – the Rebuttal Testimony of Kenneth S. Dybalski; and PGW Statement 3-R – the Rebuttal Testimony of Joseph F. Golden, Jr. 



By Order dated October 30, 2015, we granted I&E’s Motion to Strike the testimony of EDF’s Witness.



On November 2, 2015, the Clean Air Council (CAC) filed a Petition to Intervene in this proceeding.



By e-mail sent on November 3, 2015, we advised the parties that they had until the close of business on November 3, 2015 to submit any answers or responses to the CAC’s Petition.  I&E was the only party to object to the Petition and filed its Answer on November 3, 2015.  



Also on November 3, 2015, OCA submitted OCA Statement 1S – the Surrebuttal Testimony of Ashley E. Everette.  OSBA submitted OSBA Statement No. 2 – the Surrebuttal Testimony and Exhibits of Robert D. Knecht.  I&E and PICGUG separately submitted correspondence indicating that they would not be submitting surrebuttal testimony.



On November 4, 2015, we issued an Order granting the CAC’s Petition to Intervene.   



The evidentiary hearing was held as scheduled on November 5, 2015.  During the hearing, PGW presented its witnesses’ rejoinder testimony, and also made its witnesses available for cross-examination by the other parties.  OCA also presented its witness for cross-examination.  The witnesses for I&E and OSBA were excused from appearing at the hearing since no parties requested to cross examine them, and also because we did not have questions for them.  PGW, OCA, I&E and OSBA each moved to have their witnesses’ testimony and exhibits entered into the record.  As there were no objections, all parties’ testimony and/or exhibits were admitted into the record during the hearing.  


In accordance with our October 5, 2015 Prehearing Order, the parties, with the exception of the CAC, filed Main Briefs on November 13, 2015.  Additionally, the parties, with the exception of the CAC and PICGUG, filed Reply Briefs on November 17, 2015.  The parties’ Main and Reply Briefs are made a part of the record through this Recommended Decision.  


The record in this proceeding consists of the transcripts of the prehearing conference and the evidentiary hearing, the statements and exhibits sponsored by the parties, and the Stipulation between I&E and PGW which were all admitted into the record during the November 5, 2015 evidentiary hearing.  The record closed on November 17, 2015, after we received the parties’ Reply Briefs.  
II. FINDINGS OF FACT

1. PGW is a city natural gas distribution operation as defined in the Public Utility Code, 66 Pa.C.S. § 102.  PGW Petition at ¶ 1.  
2. PGW manages a distribution system of approximately 6,000 miles of gas mains and service lines supplying approximately 500,000 customers in the City and County of Philadelphia.  PGW Petition at ¶ 1; PGW Exh. DPM-1 (12/3/12 Long-Term Infrastructure Improvement Plan) at 7.  
3. PGW’s Commission-approved rates are established using the cash flow method of ratemaking.
  
4. PGW filed an LTIIP with the Commission on December 3, 2012, which was approved on April 4, 2013.  Petition of Philadelphia Gas Works for Approval of its Long-Term Infrastructure Improvement Plan, PUC Docket No. P-2012-2337737, Opinion and Order entered on April 4, 2013 (“LTIIP DSIC Order”).  
5. PGW’s Commission-approved LTIIP describes the process of evaluating, improving, and replacing its distribution related facilities and equipment, the plans to continue accelerated investments under this process, and the categories and estimated cost of DSIC-eligible property that PGW expects to install over a five-year period (2013 to 2017).  PGW Exh. DPM-1.  
6. PGW’s LTIIP proposed that it would advance the replacement of high risk pipelines and mains.  PGW Exh. DPM-1 at 6, 10-11.  
7. PGW identified the following property in its LTIIP for replacement in Phase 1 of its plan:  (i) 12-inch and smaller high pressure main (High Pressure [HP] or 10-35 psig); (ii) 30-inch high pressure main (HP or 10-35 psig); and (iii) 8-inch and smaller low to intermediate pressure main (LP/IP or 4.5 inches WC to 5 psig).  PGW Exh. DPM-1 at 2, 5-6, 10-11.

8. PGW identified its cast iron inventory for replacement in Phases 2 through 5 of its LTIIP.  PGW Exh. DPM-1 at 14.
9. PGW filed its initial DSIC Petition on January 18, 2013.  PGW’s DSIC was finally approved on May 9, 2013.  Petition of Philadelphia Gas Works for Approval of a Distribution System Improvement Charge, PUC Docket No. P-2012-2337737, (Opinion and Order May 9, 2013) (“Final DSIC Order”).  
10. PGW’s DSIC compliance tariff, Supplement No. 62 to Gas Service Tariff – Pa P.U.C. No. 2, went into effect June 1, 2013.  Petition of Philadelphia Gas Works for Approval of a Distribution System Improvement Charge, PUC Docket No. P-2012-2337737, Secretarial Letter dated June 4, 2013; Petition of Philadelphia Gas Works for Approval of a Distribution System Improvement Charge, PUC Docket No. P-2012-2337737, Secretarial Letter dated June 10, 2013.  
11. Pursuant to the Commission’s Final DSIC Order, and Supplement No. 62, PGW was authorized to bill customers up to 5% of its non-gas revenues, currently approximately $22 million annually, to fund the expedited replacement of its cast iron main.  Id.  
12. The Commission’s DSIC Order acknowledged that PGW’s DSIC would collect 100% of the cost of the facilities to be replaced on a “pay-as-you-go” basis.  Id. at 13-14.
13. The Commission’s Order also directed that PGW’s DSIC be calculated quarterly, and reflect only the cost of facilities which were placed into service in the previous quarter.  Id. at 36; Final DSIC Order at 4-6.

14. PGW has historically removed 18 miles of high risk cast iron main each year.  PGW St. 1 at 1-3; PGW Exh. DPM-1 at 6, 10-11.  
15. PGW removed approximately 22.5 miles of cast iron main from service in Fiscal Year 2013, 28 miles of cast iron main in Fiscal Year 2014, and removed 29 miles in Fiscal Year 2015.  PGW also removed two miles of unprotected steel main in 2014.  PGW St. 1 at 1-3; PGW St. 1-R at 11.  
16. PGW’s current DSIC charge is restricted to the recovery of facilities placed into service in the prior quarter.  PGW St. 2 at 7-8; LTIIP DSIC Order at 29.  
17. PGW’s 2013 LTIIP estimated that its cast iron main removal would be expedited to 86 years.  PGW St. 1 at 10.  
18. On April 21, 2015, the Staff of the Commission issued a Report entitled: “Staff Report:  Inquiry into Philadelphia Gas Works’ Pipeline Replacement Program” (“Commission Staff Report”).  
19. The Commission Staff Report suggested that it would be in the public interest for the rate of “at risk” mains (characterized by the Staff as consisting of all cast iron and non-cathodically protected steel) be accelerated.  Commission Staff Report at 4. 

20. The Commission Staff Report’s suggested principal means of achieving an acceleration of the pace of replacement of at risk mains was to increase PGW’s DSIC above the current 5% cap.  Commission Staff Report at 5, 35-42.

21. The Commission Staff Report also suggested that PGW request the ability to submit a “levelized” annual DSIC.  Commission Staff Report at 5-6, 42-44.

22. On September 1, 2015, PGW filed the subject Petition requesting that the Commission: waive the current DSIC cap of 5%; approve an increase in the maximum allowed DSIC from 5% to 7.5%; approve a total, 10% cap including any reconciliation recovery, for service rendered on or after January 1, 2016; waive sections of Act 11 so PGW can use an annual, levelized charge as the basis for the DSIC, subject to subsequent true-up; waive sections of Act 11 to exempt PGW from paying interest on DSIC over-collections.

23. PGW subsequently withdrew its request for an exemption from the requirement of paying interest on DSIC over-collections.  PGW St. 2-R at 3; PGW/I&E Exh. No. 1 at ¶ 1.A.

24. PGW and I&E reached an agreement on the implementation of the requested waivers and that agreement was memorialized in a Stipulation.  See PGW/I&E Exh. No. 1 at ¶ 1.B.(1-4).  
25. The OSBA supports the acceleration of PGW’s existing obsolete main replacement program.  OSBA St. 1 at 3.

26. The OCA supports the acceleration of at risk mains.  Tr. 102-103.

27. EDF and CAC have also expressed support for PGW’s Petition.  EDF Petition to Intervene at 7-8; EDF MB at 6-10; CAC Petition to Intervene at 2.

28. The timeline to replace all cast iron main in the system would decrease from its current projection of 86 years under the current LTIIP to 48 years based on the forecast with the increased DSIC.  PGW St. 1 at 10.
29. On November 4, 2015, PGW and I&E reached an agreement on the timing and procedure for filing an amended LTIIP:
(B)(1)
By December 31, 2015, or fifteen (15) days after the entry of the PUC’s Order approving PGW’s Petition whichever is later, PGW shall submit a Petition to the PUC to amend its LTIIP which will, inter alia,
(a)
Identify how PGW proposes to expend the increased DSIC revenues, including identifying the types and sizes of at risk main PGW proposes to target with the increased revenues;
(b)
Utilize PGW’s Distribution Integrity Management Program (“DIMP”) risk scores, as modified by PGW to respond to issues raised by the PUC’s Gas Safety Division’s Non-Compliance letter to PGW dated May 7, 2015; and
(c)
Provide a plan showing how PGW intends to train staff and contractors to meet the Operator Qualification requirements of 49 CFR Subpart N and to otherwise demonstrate that it will have qualified personnel available to accomplish the accelerated main replacement authorized by the PGW Petition.
(2)
To the extent feasible, PGW shall consult with I&E about the contents of its revised LTIIP prior to its formal filing with the Commission.
(3)
The Stipulating Parties will request that the PUC rule on PGW’s Petition to Amend its LTIIP on or before May 1, 2016.
(4)
PGW agrees that it shall not undertake any main replacement made possible by the incremental DSIC funding ($11 million) authorized by the PGW Petition unless and until the PUC has approved PGW’s Amended LTIIP.
PGW/I&E Exh. No. 1 (Stipulation) at ¶ 1.B.
30. The increased level of main replacement will be conducted in a cost effective manner.  PGW St. 1 at 14-15.  

31. PGW will continue to utilize a competitive bidding process for all relevant aspects of the program.  PGW St. 1 at 13.
32. PGW will begin to bill customers at the revised level, on or after January 1, 2016.  PGW/I&E Exh. No. 1 at ¶¶ 1-2.

33. PGW bills some 47% of its total revenues in the January–March timeframe.  PGW St. 2-R at 4.

34. If PGW waits to bill at the additional 7.5% until the amended LTIIP is approved by the Commission, it will only be able to collect approximately 44% of the additional $11 million in 2016.  PGW St. 2-R at 4.

35. PGW will pay the increased DSIC billings back to customers with interest at the rate prescribed by Act 11.  PGW St. 1-R at 6.

36. The interest rate prescribed by Act 11 is the residential mortgage lending rate, which for November 2015 is 5%.
  
37. Since PGW’s last rate case in 2010, PGW’s non-DSIC capital budget had increased from around $58 million to $68 million, with that amount increasing to $88 million in 2016.
  
38. Funding DSIC-eligible construction from internal generation would also reduce the Company’s coverages in fiscal year (FY) 2015 to just 1.59% (the minimum is 1.5%).  PGW St. 3-R at 5.

39. Funding DSIC-eligible construction from short-term financing is limited, due to the fact that PGW’s short-term debt is restricted to $120 million.  Tr. 76; PGW St. 3-R at 7-8.

40. Funding DSIC-eligible construction from long-term financing would have a negative effect on PGW’s debt to total capitalization ratios, and would be more expensive than other funding options.  PGW St. 3-R at 2, 8-11.
41. City of Philadelphia is unwilling to grant back (waive) the City Fee of $18 million at the present time.  Tr. 85; PGW St. 3-R at 10-12. 
42. PGW requests a waiver or suspension of the requirements of Act 11
 so as to permit PGW to use an annual, levelized charge as the basis for establishing a DSIC, subject to subsequent true-up for PGW’s actual annual, 12-month experience. 

43. PGW can bill DSIC charges in any quarter to the amount of facilities it actually places into service in the prior quarter.  LTIIP DSIC Order at 29.

44. PGW’s installation of pipeline and main are cyclical in nature, with most  being placed into service in warmer months and less placed into service in the winter months.  PGW St. 2 at 7; Commission Staff Report at 36, Table 26. 

45. PGW has been able to bill the full 5% only twice in the last nine quarters, since the initiation of the DSIC in 2013.  PGW St. 2-R at 5-6.

46. PGW’s revenue requirement is not set on a rate of return/rate base basis, but on a “cash flow basis.”  PGW St. 2 at 9.

47. PGW’s current DSIC structure has resulted in PGW’s lowest DSIC being applied during the highest sales volume quarter, leading to PGW billing less annual DSIC revenue.  PGW St. 2 at 7-9.  
48. In some quarters, the value of facilities PGW places into service was in excess of the existing cap.  PGW St. 2 at 8; PGW St. 2 at 7.  

49. In some quarters, PGW’s billings to recover expenditures to replace cast iron main is lower than 5% of PGW’s distribution revenues.  PGW St. 2 at 7.

50. Basing the uniform, levelized and annualized DSIC rate on forecasted DSIC eligible capital spending will provide revenue as the spending is occurring.  PGW St. 2-R at 8; PGW/I&E Exh. No. 1 (Stipulation) at ¶ 1-2. 
51. The result of a levelized and annualized DSIC rate will be smaller under collections.  PGW St. 2 at 7.

52. The first reconciliation for calendar year 2015 will include 16-months.  Any under or over collection from the previous year will be calculated in an annual reconciliation based on actual billed DSIC revenues and DSIC recoverable costs during each month of the calendar year. PGW St. 2 at 12-13.  
53. PGW will adjust the DSIC levels for material differences to mitigate against a material over or under collection.  Tr. 56-58; PGW St. 2 at 10; PGW St. 2-R at 8.

54. During a year, PGW may (a) make changes to the construction budget for the accelerated replacement program and (b) review the annualized DSIC percentage.  PGW St. 2 at 10; PGW St. 2-R at 8. 
55. Revisions or adjustments would be made for the difference between projected and actual billed amounts, and to recognize changes to the construction budget during the year for the accelerated replacement.  PGW St. 2 at 10; PGW St. 2-R at 8.

56. A “material difference” that would trigger an adjustment by PGW would be an increase or decrease in its projected DSIC-eligible costs of $200,000.  Tr. 56, 61-64. 
57. The Commission’s Division of Audits conducts audits on the DSIC periodically, and an annual reconciliation audit is conducted to ascertain any over or under-collections.  PGW St. 2-R at 7.
  

58. The actual revenue received under the DSIC for the reconciliation period is then compared to PGW’s eligible DSIC revenues for that same period.  The difference between actual and eligible revenue is recouped or refunded, as appropriate, in accordance with Section 1307(e) of the Code, over a one-year period commencing on April 1 of each year.  PGW St. 1 at 4; PGW St. 2-R at 7-8.  

59. The audit and reconciliation process does not permit any diversion of DSIC revenues for any other purpose.  Tr. 52-53, 117-118; PGW St. 2-R at 7.  
60. The DSIC may be increased up to an additional 2.5% (from 7.5% up to 10%) in order to recover any under-collection amount from prior year(s).  PGW St. 2 at 13, 14; PGW St. 2-R at 1, 5-6. 

61. The percentage level between 7.5% and 10% is driven by the under-collections, if any, for accelerated replacements in the prior calendar year. Tr. 55.  See OSBA St. 1 at 12-13; OCA St. 1 at 16-17.

62. Increasing petitioner’s DSIC to 7.5% (exclusive of reconciliation) will cause the average residential customer’s annual bill to increase by approximately $19.80.  That annual amount equals $1.65 per month.  PGW St. 2 at 6.

63. Increasing petitioner’s DSIC to 7.5% (exclusive of reconciliation) will cause the average commercial heating customer’s annual bill to increase by approximately $63.63.  That annual amount equals $5.30 per month.  PGW St. 2 at 6.

64. Increasing petitioner’s DSIC to 7.5% (exclusive of reconciliation) will cause the average industrial heating customer’s annual bill to increase by approximately $163.99.  That annual amount equals $13.67 per month.  PGW St. 2 at 6.
65. PGW expects to file a base rate case that will go into effect in Fiscal Year 2017.  PGW St. 3-R at 4.

66. PGW’s DSIC will not be reset to zero as of the effective date of new base rates.  PGW St. 2 at 4.

III. DISCUSSION
A. Burden of Proof
As the petitioner or moving party, PGW has the burden of proof in this matter.  Section 332(a) of the Public Utility Code requires the proponent of a rule or order “to bear the ultimate burden of persuading the Commission, by a preponderance of substantial evidence, that the relief sought is proper and justified under the circumstances.”  66 Pa.C.S. § 332(a); Motheral, Inc. v. Duquesne Light Co., 2001 Pa. PUC LEXIS 4 at 9; citing Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1954).  A “preponderance of the evidence” means that one party must present evidence which is more convincing by even the smallest amount, than the evidence presented by an opposing party.  See Se-Ling Hosiery.  Substantial evidence is “relevant evidence that a reasonable mind may accept as adequate to support a conclusion: more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.”  Murphy v. Pa. Department of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).  

If a petitioner has met its burden by a preponderance of substantial evidence and met its prima facie case, the fact finder must then determine whether a respondent has submitted evidence of co-equal value or weight in order to counter or refute the applicant’s case.  If a respondent has provided co-equal evidence in response to the applicant’s case, the burden of proof cannot be deemed to have been satisfied unless the party bearing the burden presents additional evidence causing its position to be supported by a preponderance of the evidence.  Thus, with competing evidence, a petitioner must meet its burden of proof by a preponderance of substantial evidence, based on the overall weight of the evidence.

B. Waiver of 5% Limitation and Authorization for Higher Maximum Allowable DSIC
1.
Standard for Granting The Waiver

Regarding customer protections and limitations on DSIC charges, the Public Utility Code provides:

Except as provided under paragraph (2), the distribution system improvement charge may not exceed 5% of the amount billed to customers under the applicable rates of the wastewater utility or distribution rates of the electric distribution company, natural gas distribution company or city natural gas distribution operation. The commission may upon petition grant a waiver of the 5% limit under this paragraph for a utility in order to ensure and maintain adequate, efficient, safe, reliable and reasonable service.

66 Pa.C.S. § 1358(a)(1).  

In its August 2, 2012 Final Implementation Order, the Commission clarified that “the Commission may grant a waiver of the 5% limit if necessary to ensure and maintain safe and reliable service.”
  However, the Commission did not specify in the Final Implementation Order exactly what factors to consider when determining if a waiver of the 5% DSIC cap is “necessary.”  Accordingly, the parties disagree as to what affect the word “necessary” should have on the standard for granting a waiver of the DSIC cap.  

PGW, I&E and EDF maintain that the standard should simply be a plain reading of the statute, and that the waiver should be granted to “ensure and maintain adequate, efficient, safe, reliable and reasonable service.”
  These parties additionally reference the portion of § 2212(c) of the Public Utility Code which provides that “upon request of a city natural gas distribution operation, the commission may suspend or waive the application to a city natural  gas distribution operation of any provision of this title, including any provision of this chapter other than this section.”
  PGW and I&E note that the Commission previously articulated that its standard for granting waivers pursuant to 66 Pa.C.S. § 2212(c) mandates that such waivers “will be just and reasonable and in the public interest.”
  (PGW MB at 11-12; I&E MB at 8; I&E RB at 4; EDF MB at 6).

OCA and PICGUG maintain that, in order to qualify for a waiver of the 5% DSIC cap, PGW must meet the standard as clarified by the Commission in the Final Implementation Order and demonstrate that the waiver is “necessary to ensure and maintain safe and reliable service.”
  (OCA MB at 7; PICGUG MB at 4.)  Moreover, OSBA contends that PGW can only meet the standard for waiver by showing that it has no reasonable alternatives to the waiver, while PICGUG avers that PGW can only meet the standard for waiver by showing that there are no other revenue sources available to fund main construction.  (OSBA MB at 7; OSBA RB at 11; PICGUG MB at 5-6).  PGW responded that if the General Assembly intended that a utility seeking to waive the statutory 5% cap had to show that there were “no other alternatives” to adequately fund its accelerated infrastructure program, it would have indicated in the plain language of the Act.  (PGW RB at 4).

As previously noted, the Commission did not specify in the August 2, 2012 Final Implementation Order exactly what factors to consider when determining if a waiver of the 5% DSIC cap is “necessary.”  We do note that the provision allowing a utility to petition the Commission for waiver of the 5% cap appears in the section of the Act that provides protections to utility customers.
  The 5% DSIC cap is in place to protect customers from excessive charges.  Since this provision affords utility customers protections from excessive charges, we find it reasonable that one factor to be considered when determining if granting waiver of the DSIC cap is necessary is whether or not there are other funding sources available in lieu of increasing the DSIC cap.  Only by considering the availability of alternative funding sources can we ensure that utility customers are protected from excessive charges, and that a grant of the waiver is warranted.

Accordingly, while we agree with PGW’s argument that we must consider whether a grant of the waiver is essentially necessary to expedite its at risk main replacement program in order to maintain the safety and reasonableness of its service, we also find that reasonable alternatives/other funding sources must also be considered before a waiver can be granted.  Only then can we be certain that granting the waiver is necessary to ensure and maintain safe and reliable service. 
C.
Whether PGW Has Met the Standard for Waiver of the 5% DSIC Cap
1.
PGW’s Position
PGW asserts that both the Commission Staff Report
 and the record compiled in this proceeding support the need for PGW to accelerate its main replacement program in order to improve the safety and reliability of its distribution system.  PGW further avers that, having satisfied the waiver standard in Act 11, the only question remaining is the level of the higher maximum allowed DSIC.  PGW maintains that, based on the record, it is reasonable to raise the DSIC to 7.5% (exclusive of reconciliation) for DSIC expenditures and permit a higher level of DSIC to permit the recovery of under collections, provided that the total DSIC, inclusive of reconciliation, is capped at 10%.  (PGW MB at 12).


In support of its position, PGW referenced its stipulated agreement with I&E, whereby PGW and I&E agreed that PGW’s 7.5% DSIC should be approved.
  Additionally, PGW noted that some of the most important evidence supporting the need to accelerate PGW’s current main replacement program can be found in the Commission Staff Report.  Specifically, PGW Witness Daniel P. Murray
 testified that the Report listed the following reasons for recommending further acceleration:

Most NGDCs plan to replace cast iron in 13 to 22 years; however, PGW’s Long Term Infrastructure Improvement Plan (LTIIP) filed with the Commission, at Docket No. P-2012-2337737, shows an 88-year [now 86 year] replacement rate.  




*
*
*

(
In 2013, PGW had approximately 3,024 miles of gas main, comprised of 1,501 miles of cast iron pipeline and 493 miles of unprotected steel. Therefore, 66 percent of PGW’s distribution system is comprised of at-risk main.

(
PGW has more than double the miles of cast iron than any other NGDC and its system accounts for approximately half of the total cast iron mains in Pennsylvania.

(
PGW’s gas mains are some of the oldest in the state, with more than 1,170 miles installed pre-1940. 

(
PGW discovered more than 6,200 leaks in 2013 and more than 7,600 leaks in 2014.

(
PGW had a total of 3,122 hazardous leaks on its mains and services in 2013, which is more than double any other NGDC. PGW’s total hazardous leaks increased to 3,448 in 2014.

(
Of the total 3,122 hazardous leaks in 2013 …1,072 were hazardous main leaks. The other large NGDCs had an average of 273 hazardous main leaks.

(
From 2013 to 2014, PGW experienced a 78-percent increase in cast iron main breaks from approximately 297 cast iron main breaks in 2013 to 529 in 2014.
 

(PGW MB at 12-14).



In further support of its request to accelerate the main replacement program, PGW Witness Murray testified as follows:

There are a number of factors that justify further acceleration of replacement of at risk mains for PGW, several of which were mentioned in the PUC Staff Report.  Most notably, the percentage of cast iron and unprotected steel mains in PGW’s distribution system remains among the highest of any NGDC.  PGW’s high percentage of at risk mains is due to many factors, including the overall age of the system, the logistic difficulty of main replacement in a highly urban environment and reducing the risks associated with gas leaks by configuring its distribution system as almost entirely low pressure (under one pound of pressure per square inch).  Nonetheless, in the last several years, an industry and regulatory consensus has developed that replacing at risk mains should be accomplished as quickly as reasonably possible, and PGW fully supports this view.
  
Mr. Murray also offered testimony regarding an upward trend in leaks on PGW’s distribution system.  Mr. Murray explained that while the incidence of leaks was attributable to both severe weather as well as the increasing age of a majority of its distribution facilities, removing high risk mains more quickly and replacing them with materials that are less susceptible to leaks and breaks would appear to be the best way to reduce such leaks.
  Mr. Murray further explained:  

[F]urther acceleration will contribute to:
a)
Reducing leaks and the concomitant risk of serious incidents from those leaks, compared to what PGW is likely to experience without acceleration;
b)
Reducing breakage repairs and future breakage repair costs, again, compared to the costs it would incur absent acceleration;
c)
Reducing leak maintenance and repair on the facilities being removed from service; and
d)
Reducing leaks will result in levels of unaccounted-for gas (again, compared to the amounts PGW would experience absent acceleration).  (MB at 16).


By replacing its highest risk pipe, PGW expects to decrease the number of leaks requiring repair on the system, and as a result provide safer and more reliable service to its customers.  Reducing the number of leaks will reduce the time and money that PGW would otherwise have to expend to repair those leaks compared to what PGW would have to expend if it did not accelerate its main replacement program.  In addition, it should be noted that natural forces is the highest ranking threat in PGW’s DIMP.  As a result, the quantity of both leaks and main breaks will be impacted by instances of severe weather and frost levels.  However, as the riskiest main are replaced the long term trends for both leaks and main breaks are expected to demonstrate a decrease.  Therefore, while I am not asserting that the total amount PGW must expend on leak repair will necessarily go down in absolute terms, over time the cost imposed on ratepayers should be lower than it otherwise would have been absent the accelerated replacement.
  

(PGW MB at 15-16).



PGW maintains that based upon all of this evidence, as well as the conclusions of the Commission Staff Report, acceleration of PGW’s iron main replacement program is an important step in maintaining the safety, reliability and adequacy of PGW’s distribution service.  PGW further maintains that its acceleration efforts should begin as soon as possible, and that the only way for PGW to be able to accomplish these goals is to authorize PGW to increase its DSIC to 7.5% and to begin to bill at that higher rate as soon as possible.  (PGW MB at 16-17).

2. 
I&E’s Position

I&E also contends that PGW has met its standard for waiver of the 5% cap.  PGW’s existing infrastructure implicates a myriad of safety concerns.  I&E maintains that PGW has shown that it can, and will, prudently employ additional DSIC funding to address those concerns by accelerating its replacement of cast iron and unprotected coated steel mains.  Additionally, I&E argues that denying the waiver would result in the unnecessary delay in cast iron main and unprotected steel main replacement, a result that is not only contrary to the purpose of the DSIC, but also unjust, unreasonable, and contrary to the public interest because it would expose the public to the unnecessary danger of untimely main replacement.  (I&E MB at 8-9; I&E RB at 5).

As noted by I&E, concern for public safety is of paramount importance in this matter.  I&E also referenced the Commission Staff Report whereby the Commission independently determined that an assessment of PGW’s infrastructure had become warranted.  The Commission stated that “an assessment of PGW’s pipeline infrastructure is necessary because approximately 66 percent of its system is comprised of cast iron and unprotected steel, both of which are high-risk pipe that pose a potential threat to life and property in PGW’s service territory.”
   The Commission identified opportunities that PGW should consider implementing to facilitate its main replacement rate.  The first opportunity identified was for PGW to seek a DSIC increase above the current 5% cap.
  Moreover, and independently of the Commission, the Philadelphia City Council recommended that PGW consider accelerating its cast iron main replacement by seeking a DSIC increase to 7.5%.
  I&E asserts that with recognition from both the Commission, charged with regulating PGW, and Philadelphia City Council, a governing body within PGW’s service territory, it is obvious that PGW’s infrastructure has raised public safety concerns.  (I&E MB at 9).  

I&E also referenced PGW Witness Murray’s testimony regarding increased leaks on PGW’s distribution system resulting from natural forces or corrosion on its cast iron and unprotected coated steel mains.
  According to Mr. Murray, PGW recorded 2,826 leaks in 2014 alone,
 which I&E submits is cause for alarm.  Mr. Murray indicates that the best way for PGW to improve its leak and broken main incidents is to accelerate main replacement, and he recognized that the best way that PGW could accomplish this end would be by obtaining an increase in its DSIC funding for accelerated replacement.
  According to Mr. Murray, if PGW’s DSIC waiver is approved, PGW should be able to reduce its replacement time for all cast iron mains by a period of 38 years, resulting in a 44% decrease in PGW’s replacement time.
  I&E avers that Mr. Murray’s testimony demonstrates, by a preponderance of evidence, that PGW’s aged cast iron and unprotected steel mains must be replaced in a more expedited manner than PGW’s current financial position allows, and that an increase in DSIC funding to a 7.5% cap would likely cut the replacement time almost in half with minimal rate impact.  Accordingly, I&E asserts that PGW’s request to waive the 5% DSIC cap should be granted.  (I&E MB at 10; I&E RB at 5).  

Additionally, through the terms of the Stipulation, I&E maintains that PGW has alleviated its concerns about PGW’s ability to move forward with its main replacement program in the manner proposed.  By way of the Stipulation, PGW spoke specifically to the concerns raised by I&E’s Gas Safety Engineers in a manner that not only details PGW’s plan to address such concerns, but also that provides I&E with a level of oversight that will enable I&E to determine any plan inadequacies or non-compliance issues and to address such issues in a timely fashion.  Accordingly, I&E requests that the Commission approve PGW’s Petition, as modified by, and in accordance with, the Stipulation.  (I&E MB at 10-11). 

I&E was also concerned that PGW’s Petition failed to address the additional staffing needs that PGW would need to carry out the unprecedented acceleration of its replacement of cast iron and unprotected steel mains, as proposed.
  I&E avers that PGW would be obligated to follow the regulations contained in Title 49 of the Code of Federal Regulations, Part 192, “Transportation of Natural and Other Gas by Pipeline:  Minimum Federal Safety Standards,” which will ultimately require that PGW have additional trained personnel to meet the minimum requirements for Operator Qualifications.
  (I&E MB at 11-12).


Beyond agreeing to consult with I&E regarding the revised LTIIP, PGW specifically addressed Mr. Horensky’s concerns regarding PGW’s Operator Qualification requirements and training capacity by agreeing that in its revised LTIIP, PGW will:  
[p]rovide a plan showing how PGW intends to train staff and contractors to meet the Operator Qualification requirements of 49 CFR Subpart N and to otherwise demonstrate that it will have qualified personnel available to accomplish the accelerated main replacement authorized by the PGW Petition.

Additionally, I&E notes that PGW spoke directly to Mr. Horensky’s concerns of an additional layer of accountability by agreeing to “provide to I&E on a quarterly basis:  all quarterly reconciliation updates and [PGW] shall agree to honor all of I&E’s appropriate requests for back-up information.”
  (I&E MB at 13-15).

3.
EDF’s Position


The EDF maintains that PGW has met the standard for waiving the 5% DSIC cap.  The EDF also referenced the testimony of PGW’s Witness Murray regarding PGW’s 3,000 miles of gas mains, 66% of which are cast iron or unprotected steel and are at high risk for leaks.  The EDF also referenced Mr. Murray’s testimony regarding PGW’s 3,000 miles of service lines, 25% of which are cast iron or unprotected steel.
  In particular, the EDF noted that PGW Witness Murray testified:  that PGW is replacing its cast iron mains at a rate of approximately 25 miles per year; that at the current rate of replacement, it will take PGW 86 years to completely replace this pipe;
 and that Commission approval of the instant Petition would reduce the time needed to replace all of the pipe from the current projected time frame of 86 years to 48 years.
  (EDF MB at 6-7).  



The EDF maintains that Mr. Murray’s testimony establishes that the waiver is necessary for PGW to render safe, adequate and reliable service since PGW has a very high proportion of at-risk pipe compared to the other natural gas utilities in the state.  The EDF asserts that PGW’s current replacement rate is too slow, in light of the amount of at-risk pipe, because it will take PGW 86 years to replace the pipe using the current replacement rate.  The EDF maintains that this pipe is a public safety hazard because of the risk of explosions and also because the methane emissions from the leaks are environmentally harmful, being a significant source of greenhouse gas emissions.  Accordingly, the EDF argues that PGW has met the standard for waiver of the 5% cap.  (EDF MB at 7).

4. 
OCA’s Position
OCA noted that no party has opposed acceleration of mains replacement by PGW pursuant to an approved plan found to be reasonable, cost effective and designed to ensure and maintain efficient, safe, adequate, reliable and reasonable service to consumers.
  However, OCA maintains that that support does not absolve PGW of its statutory responsibility to (1) show ratepayers that there is no other reasonable source of funding to support acceleration and (2) provide the necessary plan demonstrating, with specificity, how the incremental funds will be used to “ensure and maintain adequate, efficient, safe, reliable and reasonable service.”
  OCA maintains that the Company has failed in both regards and, therefore, not met the standard for waiver.  OCA asserts that several of the parties to this proceeding have provided persuasive evidence that the company has several means available to fund some or all of the $11 million and, moreover, that PGW has not credibly or reasonably pursued them.
  (OCA RB at 2-3).  

5.
OSBA’s Position


The OSBA fully supports PGW’s acceleration of the obsolete main replacement, to the extent that it can be safely and effectively achieved.  (OSBA RB at 12).  OSBA indicated that the company’s current LTIIP proposal to replace its cast iron gas mains over the course of 86 years is not an acceptable schedule.  OSBA further states that, given the age and condition of PGW’s infrastructure, replacement of the cast iron mains over the proposed 86 year period is unreasonable, unsafe and absurd.  However, OSBA argues that for PGW to meet its burden on this issue, it must demonstrate that there are no reasonable alternatives for providing efficient, safe, reliable and reasonable service beyond the requested waiver.  OSBA further argues that if the General Assembly had intended that utilities could evade the legislated cap by simply making vague claims that they would possibly be negatively impacted by the cap, there would have been little reason to establish this consumer protection in the first place.  (OSBA MB at 7).  OSBA maintains that PGW offered no evidence or financial analysis that an increase in the 5% DSIC cap was necessary in order to maintain “adequate, efficient, safe, reliable and reasonable service.”  Consequently, OSBA maintains that PGW has not met its burden in this respect, and the requested waiver should not be granted.  (OSBA MB at 11, OSBA RB at 12).

6.
PICGUG’s Position


It is PICGUG’s position that PGW has not met the standard for waiver of the 5% DSIC cap.  PICGUG asserts that, pursuant to the Commission’s Implementation Order, PGW must show that waiver of the 5% DSIC Cap is “necessary to ensure and maintain adequate, efficient, safe, reliable and reasonable service.”
  As part of the Commission Staff Report, the Staff outlined the numerous means PGW can pursue in order to fund additional pipeline replacement, and several of those suggestions include non-ratepayer revenue funding.
  Accordingly, PICGUG asserts that the Commission should deny approval of the Petition as unnecessary until PGW demonstrates that it has meaningfully explored the non-ratepayer revenue sources cited in the Staff Report.  (PICGUG MB at 8).

7.
Specific Arguments by the Parties Against Granting Waiver of the 5% DSIC Cap
a. PGW Must First File a New or Revised Long Term Infrastructure Improvement Plan.

As previously noted, OCA maintains that PGW has not met the standard for waiver of the 5% cap.  OCA maintains that, in order to show that spending an additional $11 million per year is necessary, the Company must file a new or revised LTIIP showing “the manner in which the replacement of aging infrastructure will be accelerated and how the repair, improvement or replacement will ensure and maintain adequate, efficient, safe, reliable and reasonable service.”
  OCA asserts that the Commission will only have the information needed to determine whether PGW meets the standard for waiver, and whether a waiver should be granted, after an LTIIP supporting additional spending is approved.  (OCA MB at 8).
OCA contends that  in order to satisfy the statutory standard for waiver of the 5% cap, PGW must identify what “at risk” mains will be replaced with the incremental funds and tie its prioritization to maintaining adequate, efficient, safe, reliable and reasonable service.
  Further, OCA maintains that PGW has not met this standard because, inter alia, it has not yet identified “the types and sizes of at risk main it proposes to target with the increased revenues,” determined how it will prioritize replacements or shown how it intends to train staff and contractors “and otherwise demonstrate that it will have qualified personnel available to accomplish the accelerated main replacement” it seeks to have authorized.
  (OCA RB at 9).

OCA further maintains that until the Commission has reviewed the amended LTIIP and determined that the Company’s plan for the $11 million properly prioritizes the Company’s spending and establishes that PGW can safely increase construction to support its proposed acceleration, the Commission has no basis to make the finding that a waiver of the 5% DSIC cap is necessary for purposes of Section 1358(a)(1).  OCA asserts that if a utility is not able to charge an existing DSIC without an approved, supporting LTIIP, under Act 11, it cannot charge a higher DSIC without an approved, supporting LTIIP.
  (OCA RB at 11-12). 

OCA argues that PGW makes a circuitous argument that it is possible to make a showing that DSIC funds are needed without knowing what they are needed for.  The Company proposes to rectify matters after the fact by making its showing before it spends the funds.
  OCA asserts that PGW’s approach is harmful to its ratepayers who will pay higher rates before the Company’s plans have been reviewed and approved by the Commission.  (OCA RB at 3)
In response, PGW argued that it would need to file a petition to modify its existing LTIIP in order to set out a plan to expend the additional dollars made available by the increase of the DSIC to 7.5%.  PGW asserts that it did not file such a plan simultaneously with its DSIC Petition because:  1) any such filing would need to be informed by the specifics of the Commission order ruling on PGW’s Petition (e.g., whether or not levelization was approved); and 2) PGW believed it more prudent to await the results of its Benchmarking and Prioritization studies.
  The results of these independent studies (the preliminary results of which have been provided to PGW),
 as well as the revisions to the current Distribution Integrity Management Program (DIMP), being finalized between PGW and the Gas Safety Division (GSD) of I&E, PGW argues will result in a more focused, comprehensive LTIIP revision, building on the already extensive work done by PGW on cast iron main replacement prioritization in its current LTIIP.  (PGW MB at 20).

EDF responds that OCA incorrectly argues that the law requires PGW to file an amended LTIIP if it seeks to increase the DSIC cap.  The statute does not require this.  The statute simply requires a utility to file an LTIIP to become eligible for a DSIC charge, and further requires that the Commission must review the LTIIP at least once every five years.  The EDF asserts that when the Legislature made provision for utilities to obtain a waiver from the DSIC cap, it could have required that utilities file an amended LTIIP, but chose not to do so.  The EDF maintains that OCA should not be permitted to graft onto the statute this additional requirement of an amended LTIIP, which the Legislature chose not to require.  (EDF RB at 6).
Additionally, the EDF notes that PGW has committed to filing an amended LTIIP upon a Commission ruling approving its waiver request.  The EDF contends that this is the most reasonable way forward.  The Commission’s ruling will determine a number of substantive issues (e.g,. increase in DSIC cap, annualization and levelization of DSIC charge) that will have a bearing on PGW’s plans to accelerate its mains replacement program.  In other words, the LTIIP must be informed by the Commission’s ruling.  It would therefore have been unreasonable for the Company to file an amended LTIIP in advance of such a ruling.  The EDF asserts that OCA’s argument that the Commission should reject PGW’s waiver request because it failed to file an amended LTIIP is formalistic, and fails to consider the substantive benefits to be gained from PGW filing an amended LTIIP after a ruling by the Commission in the current proceeding.  Accordingly, it is the EDF’s position that OCA’s position is unreasonable and should be dismissed.  (EDF RB at 6).
b. PGW Should Seek Alternative Funding Sources.

OCA notes that in response to OSBA Set I-4, PGW stated that it “will consider other sources of funds for mains replacement should this DSIC petition be denied,” including sources other than a base rate increase.
  The OCA argues that PGW’s methodology is backwards, noting that before any DSIC increase is permitted (not after a denial), PGW should first evaluate and pursue these other funding sources.
  (OCA MB at 9).
In further support of pursuing other funding sources, OCA notes that no earnings cap is applied to PGW as it is to other utilities.
  For PGW alone, the Commission determines whether the DSIC should be reset to zero in a given quarter based on its review of PGW’s rate levels and financial condition pursuant to the standards set forth in its policy statement at 52 Pa.Code § 69.2703.  Pursuant to the policy statement, relevant factors include internal generation of funds (IGF) to fund construction.  OCA posits that it is entirely consistent with Commission policy and Orders for other sources of funding to be considered before granting a waiver of the 5% DSIC cap.  (OCA MB at 9; OCA RB at 4-5).

According to OCA, the record reveals several possible sources of IGF to offset additional DSIC recovery.  On August 18, 2015, PGW completed a revenue bond refunding that decreases the Company’s annual debt service by $3.2 million.
  Auditors identified an estimated $2.2 million in annual savings, plus a one-time savings of approximately $1.1 million, that could be generated by implementation of the recommendations identified in PGW’s recent Stratified Management and Operations Audit Report (Audit Report).
  (OCA MB at 10).

In response to PGW’s argument that nothing in Act 11 requires a utility to prove that it cannot fund the infrastructure improvement from its existing base rates or from other sources, that recovery of eligible costs through the DSIC “is no different than PGW recovery of eligible natural gas costs through its [Gas Cost Rate (GCR)],” and that “[n]o party could successfully argue that PGW (or any gas utility) could not recover increased wholesale gas costs until it could show that it could not pay for such increases from its base rates,” OCA argues that the Commission has recognized the applicability of Section 1301 of the Public Utility Code to PGW’s rates, and likewise, its applicability to DSIC rates.
  OCA further argues that, pursuant to the Commission’s Policy Statement regarding ratemaking procedures and consideration for PGW, relevant factors for determining just and reasonable rate levels include “available short term borrowing capacity and internal generation of funds to fund construction.”
  Accordingly, OCA asserts that PGW must demonstrate that these other funding options have been explored and are not available to support the necessary construction before a waiver of the 5% DSIC cap may be granted.  (OCA RB at 4-5).


Additionally, OCA argues that the DSIC does differ from the GCR because it was established under Act 11, and that unlike Section 1307(f), it includes specific measures to limit the recovery of infrastructure costs through the DSIC.
  OCA asserts that the very fact that there is a statutory cap on the amount that can be recovered through the surcharge is an indication that the General Assembly intended for utilities to demonstrate that available sources of base rate funding were being properly utilized and that there are no reasonable alternatives to a requested waiver.
  (OCA RB at 5).

Both OCA and the OSBA reference OSBA Witness Robert D. Knecht’s analysis demonstrating that the Company should be able to readily finance the proposed infrastructure spending without turning to ratepayers and with no material negative impact in its financial position relative to its current forecast.
  Specifically, Mr. Knecht stated:  

A review of the Company’s financial projections provided in response to OSBA-I-2 indicates that the Company should be able to readily finance the necessary increase in expenditures using internally generated funds and temporary financing mechanisms without incurring any deterioration in its financial ratios, at least until the Company’s anticipated base rate increase goes into effect in fiscal year 2018.  In contrast, the basic financial implications of the Company's proposals in this proceeding are a substantial improvement in the financial position of the Company, and a significant gain for the shareholder.

I therefore conclude that there is simply no need to race through this accelerated proceeding and make significant changes to the Pennsylvania DSIC precedents in order to allow PGW to accelerate its increase in ratepayer-financed equity.

(OCA MB at 10).  OSBA further asserts that the financial outlook for PGW 2015 is not the same bleak financial outlook it was in 2009.
  OSBA maintains that, based on PGW’s own financial projections, and using the current 5% DSIC, the Company proposes to increase its ratepayer-financed equity from $454 million in 2015 to $836 million by fiscal year end 2021.  (OSBA MB at 8).  


OSBA Witness Knecht also testified that PGW could finance accelerated changes to its aging infrastructure (without the Company’s proposed changes to the DSIC) until the Company’s rates are reset in the planned base rates proceeding.  Specifically, Mr. Knecht explained an illustration of how the acceleration of mains replacement could be accomplished through short-term debt increases without having a negative impact on the Company’s financial statements as follows:

The Company could implement such a change with no negative financial impact relative to either its current position or even with respect to its improved position under its current plan, at least until rates are carefully reset in the planned base rates proceeding.  To provide a rough approximation of the impact, I developed a variation on the financial forecasts provided by the Company in OSBA-I-2, which is attached as Exhibit IEc-2.  In preparing that analysis, I took the Company’s financial forecast based on the proposed DSIC changes (what the Company calls Scenario 2) and I substituted the lower revenues based on the existing DSIC (from Scenario 1).  Because the Company anticipates a rate increase in FY 2018, I deemed that it was unnecessary to develop a full forecast beyond FY 2017.
  I then determined the changes necessary to short term financing that would maintain the cash balances in the Company’s forecast.  As shown in Exhibit IEc-2, the only necessary changes were an increase in temporary financing of about $8 million in FY 2016 and $10 million in FY 2017, which would be repaid in FY 2018.  A summary of the financial implications of this alternative is shown in Table IEc-3 below.
	Table IEc-3

Financial Implications of Accelerated Mains Replacement with No DSIC Changes

	
	FY 2015
	
	FY 2017

	
	Estimated
	
	Current LTIIP
	Accelerated Investment

	City Equity
	$454
	
	$547
	$549

	YE Cash Balance 
	$106
	
	$98
	$98

	Net Income
	$64.4
	
	$64.0
	$65.0

	Debt to Capital Ratio
	68.4%
	
	67.4%
	67.3%

	Interest Coverage Ratio
	2.2
	
	2.1
	2.1

	Debt Service Coverage
	1.73
	
	1.85
	1.87

	Notes:  Figures are in millions of dollars.  Debt service coverage and net income are before $18 mm city fee.

Source:  OSBA-I-2, Exhibit IEc-2



As shown, if PGW were to simply finance the accelerated mains investment over the next two years using short-term debt, it would experience no material negative impact in its financial position relative to its current forecast.  Moreover, the Company’s financial position would be stronger at the end of 2017 than it is today.

(OSBA MB at 9- 10).  Accordingly, OSBA asserts that PGW has not met the requirements of Section 1358(a) for waiver of basic consumer protections.  (OSBA MB at 11; OSBA RB at 12).

I&E disagrees that OSBA’s short term debt recommendation could be accomplished without turning to ratepayers.  Although rates will not immediately change, OSBA’s recommendation requires PGW to accumulate debt.  Ultimately that debt will be paid by PGW’s ratepayers with an additional requirement of interest that will undoubtedly be incurred in any debt transaction.  PGW’s ratepayers would eventually pay the resulting debt service obligations.  OSBA acknowledges that its entire short-term debt recommendation is premised upon PGW filing a base rate case in future year 2018.
  I&E submits that ratepayers would benefit more from the implementation of PGW’s proposal, which would require them only to pay for the actual cost of the accelerated replacement.  (I&E RB at 8-9). 

I&E also disagrees that incurring short-term debt in the manner described by the OSBA would not have a material impact on PGW’s financial statement.  On the contrary, PGW witness Dybalski testified that short-term borrowing, even in the amount of $11 million, which is $7 million less than the amount recommended by the OSBA, would compromise PGW’s available commercial paper program.
  Mr. Dybalski indicated that considering existing obligations, PGW will have only $40 million of its $120 million commercial paper program funds that are intended for working capital through the winter and for operating needs.
  Additionally, adding a debt component to the DSIC would actually raise the DSIC, because PGW could include the debt service coverage in the DSIC, and would also decrease available funds for capital expenditures.
  I&E submits that such a result is not only contrary to the purposes of the DSIC, but that it also exposes the public to unnecessary danger.  Accordingly, I&E maintains that PGW has demonstrated that incurring short-term debt would impact its ratepayers and compromise capital expenditures, and it is therefore not a viable alternative to PGW’s waiver request.  (I&E RB at 9-10). 

Additionally, I&E disagrees that additional bond refunding and bond reissuances by PGW are a viable alternative to increasing PGW’s DSIC.  First and foremost, PGW points out that its bond issuances involve a laborious process that is contingent on City Council approval, and as a result, it cannot simply unilaterally issue bonds.
  I&E asserts that this is an inconvenient fact that has not been addressed.  (I&E RB at 10).

Moreover, I&E argues that to the extent that PGW is able to issue bonds in the future, the proceeds must be used to meet PGW’s other obligations.  PGW has indicated that in fiscal year 2017, it is anticipating a bond sale of $250 million and also anticipates another bond sale in fiscal year 2020 for $100 million.
  The proceeds of the bonds will be devoted to the cost of issuance and for capital expenditures that are over and above the DSIC-financed capital expenditures.
  Accordingly, as PGW has operational obligations outside of those associated with its DSIC, the proceeds of planned bond issuances are already devoted to other uses and are not available for DSIC-related expenses.  I&E maintains that to the extent the recommended bond issuance is even possible, it is an impractical source of immediate infrastructure improvement funding.  (I&E RB at 10-11).

PGW avers that  the Commission has made clear that the DSIC “is intended to be a straightforward mechanism which is easy to calculate, easy to audit and which does not require a full rate case analysis,” and [the DSIC] “is not intended to revisit matters decided [in past rate cases].”
  PGW further contends that there is simply no basis for suggesting that it must search out other sources of funding rather than utilizing the mechanism approved by the General Assembly to fund accelerated main replacement.  There is nothing in Act 11 which suggests such an inquiry and PGW submits that such contentions are not appropriate for a DSIC proceeding.
  PGW therefore argues that there is no support for the notion that PGW must prove that it does not have other sources of revenue – essentially that its existing rates are not excessive – before it may modestly increase its DSIC in order to undertake accelerated main replacement found to be appropriate to ensure safe and reliable service.  To the extent that OCA (or the other parties making this claim) believes PGW’s rates are excessive, PGW asserts that it can file a complaint with the Commission to that effect or raise them in PGW’s next base rate case.  While any and all of these claims of “alternative” revenues could be addressed in those forums (and result in a denial of a rate increase or even a base rate decrease), PGW maintains that they are completely inappropriate in the context of this proceeding.  (PGW RB at 6-7).

PGW argues that the Commission’s decision to block consideration of such issues, such as “alternative funding” analyses in a DSIC proceeding prevents the unfair “cherry picking” arguments in which the OCA, OSBA and PICGUG have engaged.  PGW asserts that the issues raised by these parties are actually for PGW’s next rate case, and that this can be seen by reviewing the Commission’s policy statement setting forth the variety of factors that must be examined in establishing just and reasonable rate levels for PGW.  That statement indicates that, in setting just and reasonable rate levels for PGW, the Commission will examine a number of factors, including PGW’s level of year end cash, its debt to equity ratios and the “the level of financial performance needed to maintain or improve PGW’s bond rating….”  PGW further maintains that none of the opposing parties has presented any evidence analyzing all of these various factors, and that plucking one item from that list without considering the effect on the Company and ratepayers of all the other items is not only outside the scope of this proceeding but would be wrong and grossly unfair.  (PGW RB at 7). 

Equally important, according to PGW, is that there is absolutely no basis for suggesting that PGW has other funding sources that could be safely utilized to fund accelerated main replacement.  As a municipally-owned natural gas distribution company, PGW is owned by the citizens of Philadelphia.  It has no shareholders.  Also, as a “cash flow regulated” Company, PGW does not earn a return on its $1.2 billion distribution system; its sole source of funding for operations is from ratepayers or by issuing bonds (the costs of which are also paid by ratepayers).  PGW does not make a profit on its DSIC; 100% of the dollars billed are used to fund accelerated main replacement authorized by its LTIIP, and any DSIC revenues not used are returned to ratepayers with interest.  Thus, even though parties have argued that PGW should not be permitted to increase its DSIC surcharge but should instead fund accelerated main replacement from non-ratepayer sources of funding such as “cost savings” or by reducing its end of year cash balances, PGW explains that all of these “sources of funds” ultimately come from ratepayers.  Utilizing these sources rather than the DSIC merely means that PGW’s existing base rates would be commandeered, and the deficiencies created would have to be filled in PGW’s next rate case.  PGW argues that such an approach would threaten PGW’s financial health, risk downgrading PGW’s bonds, and could put the Company on the downward spiral that resulted in its requiring extraordinary rate relief just a few years ago.  (PGW RB at 7-8). 

PGW further explained that it is already utilizing any cost savings or additional IGF it has managed to produce since its last rate case to fund increases in expenses and in its capital budget since its last rate case.  As PGW’s acting Chief Financial Officer Joseph Golden explained: 

PGW is utilizing all funds received since the last rate case in 2010 to fund the net increases and decreases of operating expenses and also in our capital budget.  In 2010 we had a capital budget of approximately $58 million.  In 2015 that budget – we didn’t close our year end books yet but that is anticipated to be about $90 million including the DSIC component; and if you take that out it’s still a great increase from our 2010 level.  In 2016 we’re forecasting approximately a $110 million spend which would include only a portion of the increase in DSIC proposed here today.
  

(PGW RB at 8).



Additionally, PGW explained that PGW’s “non-DSIC” construction budget must be funded by the Company’s IGF, which is produced from current rates.  Although IGF is referenced as an “alternative source of revenue” by OCA and OSBA,
 PGW maintains that its IGF is already funding PGW’s legacy, 18 mile per year main replacement program as well as the cost of construction for a variety of items necessary to maintain adequate service including maintaining PGW’s gas processing plants, field services and replacement of customer service lines.
  Referring to PGW Witness Golden’s testimony, PGW asserts that any attempt to fund an additional $11 million a year for accelerated main replacement from the IGF produced by PGW’s base rates would create serious financial risks for the Company.  

Even if it were appropriate to consider base rates as a funding source for this program, it would not be feasible to fund the proposed main replacement program through existing base rates without having a negative effect on the Company’s financial health.  Mr. Knecht’s chart on page 5 of his testimony (Table IEc-1) shows PGW’s current budget projections assuming that its accelerated main replacement is funded via DSIC and it receives a $40 million base rate increase in September 2017 and a $20 million base rate increase in fiscal year 2021.  Understandably, those financial indicators are not seriously eroded during the period reviewed.  However, Mr. Knecht fails to recognize that using some $11 million from PGW’s existing base rates to fund these additional capital improvements would erode its financial indicators to unacceptable levels. . . .  Attached hereto is a report from an investment rating service.  The report has made clear that, to maintain its current, mid-level bond rating (which has improved from the “one step above junk bond” level in 2008), PGW needs to have at least 60-90 days of cash on hand at fiscal year-end.  PGW’s currently projected level of cash . . . equates to approximately 65 days of cash on hand at fiscal year-end.  Funding $11 million of accelerated  main replacement from base rates would reduce PGW’s cash levels to 59 days of cash on hand, below the level at least one investment service characterizes as the minimum for a public power company of “mid-range” financial strength.
  

(PGW RB at 9-10).

Mr. Golden also explained that funding the DSIC increase from current base rates would also reduce PGW’s coverages to 1.59 and have a negative effect on its debt-to-total capitalization ratio.  Mr. Golden summarized the concerns as follows:

The Commission is well aware that PGW has only recently emerged from over a decade of extreme financial distress in which it had to ask for and receive at least three emergency or extraordinary rate increases, regularly hit up against its maximum short-term borrowing ability, and, due to the complete lack of internally generated funds, had to issue long-term debt such that its debt to total capitalization ratio reached approximately 85%.  PGW had to fully utilize its short-term debt (commercial paper) program merely to have sufficient cash on hand throughout the year to pay its obligations, leaving it with no “cushion” or fallback for contingencies.  Due to the Commission’s willingness to permit PGW to receive necessary rate increases, as well as PGW’s work to improve efficiencies, increase collections and manage expenses, PGW’s financial position has improved in the last few years. . . .  The Company certainly would not risk this recent improvement in its financial position by incurring the significant obligation represented by the main acceleration program PGW has proposed here without the assurance that the additional expenditures will be funded from the DSIC – or some other new source of revenues.  To do otherwise would risk the financial health of the Company that has been so long in developing and redound to the detriment of its customers.
  

(PGW RB at 10).

In response to OSBA’s argument that it could use short or long-term borrowing to finance its accelerated main replacement program until its next base rate case without any negative financial effects, PGW argues that this argument is inconsistent with the evidence and should be rejected.  With respect to OSBA’s assertion that PGW could use its short-term borrowing capacity to finance the $11 million per year Mr. Golden responded as follows:

Short-term borrowing in the amount of even $11 million would put a strain on our available commercial paper program.  At the end of fiscal 2015, PGW had already utilized $30 million of that $120 million program.  We anticipate in our fiscal '16 which just started September 1st to utilize approximately another $50 million from that program.

So we would already have utilized $80 million of the $120 million program, and that would only leave us about $40 million for short-term either capital or operating needs.  For operating needs that was the original intention of the commercial paper program for working capital through the winter and the operating period.  It’s now been expanded to include short-term capital.

Additionally, PGW argues that OSBA’s contention that the relevant period to examine is the next two years until PGW files its next base rate case is misplaced.  Since PGW finances its accelerated main replacement on a “pay as you go basis” all of the dollars it expends in a particular year are either recovered in that year from the DSIC or recovered in the reconciliation factor.  PGW maintains that if it were to reset its DSIC to roll unrecovered costs into base rates there would be no dollars in the DSIC to roll in.  (PGW RB at 11).

Regarding OSBA’s contention that PGW could issue long-term bonds, PGW argues that this is similarly unwarranted.  First, PGW maintains that the process of issuing bonds is complicated, requiring not only PGW approval but City Council approval and is “a much more laborious process.”
  (PGW RB at 11).

Even if PGW were able to issue bonds before the next rate case, PGW argues that focusing only on the next two years and only on debt service has skewed the adverse effects that additional bond financing would have both on the Company and customers.  Mr. Golden testified that “Mr. Knecht completely ignored the fact that customers must pay not only the debt service but the debt service coverage at an additional 50% for any bonds issued.”
  An additional 50% “upcharge” would exist not only for the next two years until PGW’s next rate case but for the entire length of the bonds, usually 20 years, adding millions and millions of dollars that could be used for capital improvements.  PGW asserts that the OSBA analysis purporting to show that this long-term borrowing would be cheaper also appeared to actually borrow the money to pay the debt service in order to artificially keep cash balances at reasonable levels,
 and fails to account for PGW’s 4% uncollectible rate which would also affect the Company’s cash flow.
  Therefore, PGW argues that even if PGW were able to issue a bond for just $22 million before its next rate case, it would nonetheless have to find several million dollars a year to pay the cost of issuance, the debt service, the debt service coverage and the increased uncollectible amounts – all without any new source of funds to cover these additional costs.  (PGW RB at 11-12).

PGW further contends that even if the long-term effects on customers were ignored, the OSBA approach would be bad for PGW’s financial health.  Financing with bonds would add almost $200 million of debt that would carry with it approximately $12 - $14 million debt service component and increase PGW’s debt to total capitalization ratio, something that Mr. Golden indicated “I don’t think . . . would be viewed very favorably [by bond rating analysts]… when there is another option available.”
  (PGW RB at 12).

Lastly, PGW indicated that it has and will continue to use long-term debt to finance portions of its capital budget.  PGW is contemplating issuing about $250 million of debt in 2016 and another $100 million in 2020.
  PGW explained that part of that debt will be used to continue to finance its existing legacy 18 mile program that is financed through base rates.  PGW argues that it does not make sense for PGW to incur additional debt, increasing its debt to total capitalization ratio and imposing additional unnecessary charges on customers, when a much more reasonable and appropriate funding mechanisms (the DSIC) exists.  (PGW RB at 13). 

c. PGW Should Reduce Cash On-Hand to Accelerate Main Replacement.

PICGUG noted that, as part of the Commission Staff Report, the Staff recommended that PGW reduce its cash-on-hand from $100 to $75 million, thereby freeing up $25 million that could be utilized to fund pipeline replacement.  PICGUG asserts that in this proceeding, evidence was presented demonstrating that PGW failed to adequately investigate the viability of this recommendation.  PICGUG maintains that unless and until PGW presents evidence that its cash-on-hand cannot be reduced by $25 million, that $25 million should be considered an offset to any request to increase PGW's DSIC.  (PICGUG MB at 9).

According to PICGUG, PGW maintains that the recommendation to reduce the Company's cash-on-hand must be ignored because rating agencies have suggested that PGW should actually raise its year end cash balance goals to $125 million or more.
  PICGUG argues this statement is misleading because it suggests that one or more rating agencies have conducted a specific analysis of PGW's financial situation when the only evidence produced by PGW to support this statement was a US Public Power Rating Criteria report prepared by FitchRatings (“Public Power Report”).
  The Public Power Report is a sector-specific analysis of the credit quality of municipal and cooperative power entities.
  PICGUG asserts that, to the extent deemed applicable to natural gas operations, the Public Power Report provides general industry guidelines, not specific recommendations for any individual entity.
  As such, it is PICGUG’s position that PGW's representation that “the report has made clear that … PGW needs to have at least 60-90 days of cash-on-hand at fiscal year-end” is misleading and unsupported.
  (PICGUG MB at 10).

PICGUG asserts that the possibility of PGW pursuing a means by which to keep less cash on hand remains viable and would provide another avenue for funding pipeline replacement.  More importantly, PICGUG argues that this revenue would ensure that ratepayers do not carry the sole burden of the costs associated with pipeline replacement.  On this basis, PICGUG asserts that the Commission should deny the request for waiver of the 5% cap as unnecessary due to PGW's failure to earnestly consider the Staff Report’s recommendation to reduce cash-on-hand.  (PICGUG MB at 10-11).

OCA notes that PGW is in a relatively strong financial position.  According to the Commission Staff Report, the Company’s debt to total capital ratio is projected to continue to improve and its interest-coverage ratio appears well above two times, which is above the Company’s 1.5-times requirement.
  (OCA RB at 13).

In response to PICGUG’s argument that the 5% cap should not be waived until PGW reduces its cash on hand by $25 million, PGW contends that this argument should be rejected because it was raised for the first time in PICGUG’s Brief.  However, both PGW and I&E maintain that if this argument is to be considered, consideration must be given to the testimony of PGW witness Golden who showed that it is completely without merit.
  PGW witness Golden explained that, based on his experience and understanding, the level of cash on hand is a key determinant of the financial strength of a cash flow regulated utility and an indication of the adequacy of rates for a cash flow company.
  Mr. Golden further testified that the bond rating agencies are looking for PGW to increase its days of cash on hand to provide continued financial flexibility and maintain or increase its current bond ratings.
  In comparison, funding PGW’s accelerated main replacement program from cash on hand (i.e., from current base rates) would reduce PGW’s available levels of year-end cash.
  (PGW RB at 13-14). 

PGW asserts that the record demonstrates that its cash on hand cannot be reduced without the risk of impacting PGW’s bond ratings.  Reducing the level of year-end cash could risk a downgrade by rating agencies.
  Currently, PGW is projected to have 65 days of cash on hand at fiscal year-end.
  Reducing cash on hand by $11 million (just ½ of the amount suggested by PICGUG) would reduce PGW’s cash levels to 59 days of cash on hand, well below the level at least one investment service characterizes as the minimum for a public power company of “mid-range” financial strength.
  PGW argues that PICGUG offered no testimony to show that PGW could reduce cash on hand without jeopardizing its current bond ratings.  Having only recently improved its bond ratings, PGW asserts that it is not in a strong financial position so as to permit it to place its improved cash levels and its bond ratings in jeopardy.  (PGW RB at 14).

PGW further maintains that PICGUG’s logic is fundamentally flawed.  The level of non-borrowed year-end cash is a relevant factor in PGW’s existing and established rates.
  Here, PICGUG is seeking to change a key component of established rates, without a base rate case and without any examination of the other rate components.  Under PICGUG’s logic, it could simply request that in order to “fund” infrastructure improvements, a return on equity for an investor-owned utility could be reduced from 12% to 10% and the resulting “excess rates” could be similarly appropriated.  PGW argues that this cannot be done (legally), and the Commission should not, in this proceeding, direct PGW to reduce its cash on hand to fund the accelerated replacement of “at risk” mains in the context of a DSIC proceeding.  (PGW RB at 14-15). 

Lastly, PGW maintains that there is nothing in the record to support the reduction of cash on hand as a viable alternative under the circumstances.  According to PGW, PICGUG’s contention appears to be based entirely on a recommendation in the Commission Staff Report.
  The Commission Staff Report explained that the option of reducing cash on hand should be used if, inter alia, PGW had the ability to fund seasonal fluctuations with its commercial paper program.
  PICGUG offered no testimony on how PGW could fund its seasonal fluctuations.  PGW argues that the use of commercial paper is not viable for the reasons discussed by its Witness Golden in response to OSBA’s contention that PGW use short-term borrowing to finance main replacements.  And, even if financing was viable, PICGUG did nothing to (a) compare the costs of funding seasonal fluctuations with commercial paper as opposed to keeping cash on hand or (b) show that PGW’s increased reliance on debt funding would be viewed by the rating agencies.  PGW asserts that PICGUG’s last minute, unsupported allegations should be rejected.  (PGW RB at 15).

In addition to PGW’s arguments, I&E referenced PGW Witness Golden’s testimony where he noted that PGW is just emerging from a ten-year period of financial distress.  PGW’s reduction of its cash-on-hand, in the manner recommended, will result in PGW returning to its pre-2000 financial condition.  Per the recommendation, PGW could use its 65 days of cash for infrastructure improvement, which would ultimately result in PGW incurring additional debt to fund its operations.  This could lead to PGW again needing to seek emergency rate relief because of cash flow issues.  I&E submits that this alternative is not a position that the Commission should take when the General Assembly has enacted a statute to address infrastructure improvement.  Accordingly, I&E maintains that the evidence suggests that PGW has considered the option of reducing its cash on hand and correctly determined that it is not an appropriate course of action under present circumstances.  (I&E RB at 7-8).

d. PGW Should Make a Formal Request of the City of Philadelphia to Waive its City Fee in Lieu of a DSIC Increase.

Both PICGUG and OCA assert that PGW should make a formal request of the City of Philadelphia to “grant back” (or waive) its $18 million city fee in lieu of requesting an increase of the DSIC.  OCA indicates that PGW has considered and rejected this possible source of funding because it has no control over whether the City waives the payment, as it has done historically.
  OCA maintains that its Witness Everette countered the company’s assertion:

First, even if the decision to waive the $18 million payment is outside of PGW’s authority, the request must be made:  it is incumbent upon PGW to let its owner know of its needs.  Second, it is appropriate that the City share responsibility with PGW’s ratepayers to ensure adequate, efficient, safe, reliable and reasonable service at rates that are reasonable because it has a vested interest in the condition of PGW’s system and the utility’s financial viability.  Ratepayers should not be the sole source for funding infrastructure improvements, particularly in the current economic environment and given the economic demographics of PGW’s customer base.
  

Although the Company acknowledges that the City waived the payment in 2004 through 2010,
 OCA notes that PGW has not made any formal request to the City.
  PGW witness Golden testified that, on the eve of evidentiary hearings, he called Catherine Paster, Deputy Director of Finance for the City of Philadelphia, to inquire about the likelihood that a waiver would be considered.  According to Mr. Golden, Ms. Paster told him that “it would not be something they would do through the term of this Administration.”
  Mr. Golden acknowledged that a new administration will take office at the beginning of January 2016.
  Accordingly, OCA maintains that there is no reasonable basis to prejudge the new administration’s decision.  (OCA MB at 11-12; OCA RB at 7).



OCA also dismisses PGW’s argument that the $18 million should not be waived by the City because it represents the only available return on the City’s investment, and as such, would be similar to requiring the shareholders of an investor-owned utility to expend their funds to modernize facilities without being able to receive a return on and of those funds from ratepayers.
  OCA referenced OSBA Witness Knecht’s testimony, in which he noted that “this would only be comparable if the City had contributed the equity in the business.”
  According to OSBA Witness Knecht:

In my limited experience with PGW over the past 15 years, I do not believe the City has made any such equity contributions.  As I demonstrated in my direct testimony, the improvement in PGW’s financial condition over the past six years has resulted from ratepayer provided equity.  Under the logic of Mr. Golden’s statement, the City of Philadelphia would appear to demand that ratepayers provide all of the equity needed by the Company to operate in a financially prudent manner, and would then require ratepayers to pay the City a return on the equity that the ratepayers themselves have contributed.
 

Based on OSBA Witness Knecht’s testimony, OCA concludes that ratepayers have increased PGW’s (owner’s) equity by $210 million since 2009 and are expected to increase equity by an additional $380 million by 2021, and that “[f]rom a financial perspective, the Company’s proposal in this proceeding has the appearance of a program designed to benefit the shareholder, rather than an effort to sensibly finance a mains replacement program.”
  

Accordingly, OCA maintains that before PGW is permitted to recover additional dollars from ratepayers through a higher DSIC, PGW should be required to formally initiate consideration by the appropriate entities – after the referenced change of administration – of waiving all or a portion of the $18 million annual payment to the City.  (OCA MB at 12).

PICGUG contends that, despite the Commission’s Staff’s recommendation to seek such a waiver, PGW has declined to vigorously seek a waiver of the Company’s annual payment to the City and cites the City’s endorsement of PGW’s proposal to recover additional DSIC revenue from ratepayers.
  PICGUG maintains that PGW’s failure to pursue this possible revenue stream demonstrates that PGW has not shown that its request to increase its DSIC is necessary, and therefore, the request should be denied.  (PICGUG MB at 11).

Additionally, PICGUG submits that PGW's efforts fail the reasonableness test.  PICGUG asserts that PGW cannot expect the City to seriously consider waiving the $18 million payment without presenting a detailed proposal for Council's consideration, which Mr. Golden confirmed was not done.
  Moreover, considering that PGW is requesting an $11 million rate increase from ratepayers, serious consideration should be given regarding whether at least a portion, if not all, of this burden could also be shouldered by the City.  (PICGUG MB at 12).

PICGUG further avers that PGW’s claim that the Commission lacks authority to direct such action remains unsupported.  Contrary to written testimony offered by Mr. Golden, Section 2212(f) of the Public Utility Code prohibits the Commission from directing PGW to cease payment of the $18 million and authorizes the Commission to review and approve only payments exceeding 110% of the $18 million.
  PICGUG asserts that this provision does not strip the Commission of its authority to direct PGW to formally inquire as to Council’s willingness to voluntarily waive collection of the $18 million.  (PICGUG MB at 12-13).

PICGUG maintains that the Commission should protect the interests of PGW’s ratepayers and require PGW to thoroughly investigate the opportunity to generate additional revenue from a waiver of the $18 million annual payment to the City.  Absent evidence that PGW has presented a formal request for waiver of the payment for consideration by the City, PICGUG argues that the Commission should deny PGW’s request to waive the statutory 5% DSIC cap as unnecessary.  (PICGUG MB at 13).

I&E notes that it supports a waiver of the fee, but recognizes that PGW is without authority to withhold the fee, absent the City’s permission.  Moreover, I&E indicated that PGW offered testimony in this proceeding that explained its inability to unilaterally waive its own obligation to pay the fee.
  (I&E RB at 11).

I&E disagrees with the assertion that PGW failed to investigate its ability to obtain the payment waiver.  Specifically, I&E referenced Mr. Golden’s November 4, 2015 telephone call to Ms. Paster to request a waiver of the $18 million fee.
  Although Mr. Golden admitted that his conversation with Ms. Paster was his own first inquiry into waiver of the fee while PGW’s petition was pending, he also indicated that other PGW employees had also contacted the City of Philadelphia on the same basis.
  (I&E RB at 11-12). 

Additionally, I&E argues that no party questioned any other PGW witness at the hearing about those witnesses’ contacts with the City to discuss a potential payment waiver, even though two other witnesses, Daniel Murray and Kenneth Dybalski, were present.  Therefore, I&E asserts that any allegation that Mr. Golden’s call with Ms. Paster represented PGW’s sole and insufficient effort to obtain a payment waiver from the City is unsupported.  Accordingly, it is I&E’s position that PGW has demonstrated that though it is without authority to unilaterally waive its payment to the City, it has requested that the City waive the payment and that request was not granted.  Accordingly, PGW is unable to obtain a waiver from the City and it is still obligated to make its $18 million payment to the City.  (I&E RB at 12).

PGW has responded that if the Commission requests that it do so, PGW would be willing to make a formal request (in the form of a letter) to appropriate representatives for the City asking them to consider contributing the City Fee to finance additional cast iron main replacement (after granting PGW’s portion to increase its DSIC to 7.5%), and report back to the Commission on the response.  PGW submits that this compromise fairly resolves any legitimate interest the Commission might have in assuring that all potential avenues to achieve accelerated main replacement are considered while avoiding any delay in accelerating the replacement of its at risk facilities.  (PGW RB at 16-17).

e. Impact of DSIC Cap Increase on PGW’s Ratepayers.

According to OCA, PGW presented its proposal to increase the DSIC cap as a 2.5% increase to residential customers’ distribution bills or “just a few dollars per month.”  The Company discusses only the incremental impact above the current 5% cap, however, not the total impact that the DSIC will have on customers or the impact over its current DSIC billing trend.  OCA asserts that PGW’s analysis understates the actual impact on customers.  (OCA MB at 12).

OCA witness Everette explained that increasing the DSIC to a levelized 7.5% would have a greater impact than the incremental difference between 5% and 7.5% that PGW shows because PGW has only charged the maximum 5% DSIC in three out of ten quarters that the DSIC has been in effect.  Ms. Everette stated:  

Because PGW’s DSIC rate fluctuates throughout the year and the highest DSIC rate was not charged during the highest sales volume quarter, the effect customers feel will be much greater than the difference between 7.5% and 5% or the difference between 10% and 5%.  Petition, pages 20-21; PGW St. 2, pages 7-8.  PGW has only charged the maximum DSIC rate of 5% in three out of the ten quarters that the DSIC rate has been in effect.  PGW’s DSIC has been an average of 3.5% over the last 10 sales quarters.  Using the monthly revenues provided in the response to OCA-I-1 and June 2015 rates, I found that the DSIC billing in 2015 would have been approximately $18.47 per year for a residential customer using 83 MCF per year.  In contrast, at the levelized 7.5% DSIC rate proposed by PGW, the same customer would pay $52.83 per year in DSIC charges, an increase of $40.92 per year, or an average increase of $2.86 per month.  With regard to fluctuation, in paragraph 32 of the Petition, PGW provided a chart showing the incremental impact of increasing the DSIC to 7.5% (i.e. 7.5% minus 5.00%).  In the chart below, I show what the impact will be, as compared to the actual DSIC rates billed in 2014 and 2015.  

 [image: image1.emf]Incremental Impact  -   Average Residential Heating Customer Bill  

 Increase   Increase   Increase  

 Compared to   Compared to   Compared to  

 5.00% Rate   Actual   Actual  

 Per PGW   2014  Charges   2015 Charges  

DSIC  7.50%   7.50%   7.50%  

Customer Impact $/Year                      17.60                        23.13                        34.36   

Customer Impact $/Month                        1.47                          1.93                          2.86   

  1 


With regard to the quarter with the highest usage, PGW’s DSIC in effect in January, February and March 2014 was 4.34%, while the DSIC in effect in January, February and March 2015 was 2.24%.  A customer using 46.1 MCF during these three months would have paid a total DSIC of $17.18 in January through March 2014 and a total DSIC of $8.87 in January through March 2015.  Under PGW’s levelized DSIC proposal at 7.5%, this customer would pay a total DSIC of $29.69 for the same amount of usage in January through March.
  
 (OCA MB at 12-13).

Although PGW Witness Dybalski argued that customers “will actually see a net decrease in their rates” because bills are projected to be lower in 2016 than in July 2013,
 OCA Witness Everette explained that an increase to the DSIC rate will increase customers’ overall bills, regardless of changes in the gas cost portion of the bill:

Even if the customers will see a “net decrease” in their total bills because the gas cost portion of their bill is lower, they would see a greater net decrease if the DSIC portion of their bill were not increased.

(OCA MB at 14).


OCA Witness Everette also identified other considerations regarding the impact of raising the DSIC rate.  Specifically, Ms. Everette indicated that PGW’s rates are already very high compared with other Pennsylvania utilities and approximately one-third of PGW’s customers are considered low income, which is nearly double the amount of low income customers for the average natural gas distribution company.
  Ms. Everette further indicated that this is consistent with a recent news article, which stated that Philadelphia has the highest percentage of households in “deep poverty” of any large U.S. city.  “Deep poverty” is defined as household income of 50% or less of the federal poverty level.  Ms. Everette noted that for these customers, particularly, increasing the DSIC cap will have a substantial impact.
  (OCA MB at 14).

PGW countered Ms. Everette’s testimony about the impact of a DSIC rate increase by pointing out that Customer Responsibility Program (CRP) customers’ bills will not increase if the DSIC rate increases.
  This is because, according to the Audit Report, CRP customers pay a fixed bill based on their income rather than their usage.
  The fact is, however, that while one-third of PGW’s customers are considered low income, only 13% of customers are on the CRP program.
  The Audit Report indicated that:  

PGW personnel indicated that there could be as many as approximately 157,000+ (confirmed) to 187,000+ (estimated) low-income customers who may be eligible for the program.
  

Moreover, OCA argues that the Company ignores that PGW’s non-CRP customers pay the portion of the actual bill that CRP customers do not pay, which means that non-CRP customers will pay the DSIC increase that is not paid for by CRP customers.
  Thus, low income customers who are not enrolled in CRP and all non-CRP customers will pay the DSIC rate increase and the impact on their bills is greater than PGW calculates.  (OCA MB at 14-15).


In response, PGW argues that the increase in DSIC to 7.5% would have a relatively small effect on customers.  The increase in charges resulting from a hike in the cap from 5% to 7.5% is as follows:  
	Incremental Impact – Average Residential Heating Customer Bill

	DSIC 
	7.50%

	Customer Impact ($) - Year
	$19.80 

	Customer Impact ($) - Month
	$1.65 

	Customer Impact (%)
	1.7%

	Based on 83 MCF per year and June 2015 rates.

	
	

	Incremental Impact – Average Commercial Heating Customer Bill

	DSIC 
	7.50%

	Customer Impact ($) - Year
	$63.63 

	Customer Impact ($) - Month
	$5.30 

	Customer Impact (%)
	1.5%

	Based on 363 MCF per year and June 2015 rates.

	
	

	Incremental Impact – Average Industrial Heating Customer Bill

	DSIC 
	7.50%

	Customer Impact ($) - Year
	$163.99 

	Customer Impact ($) - Month
	$13.67 

	Customer Impact (%)
	1.5%

	Based on 943 MCF per year and June 2015 rates.
  (PGW RB at 17-18).


(PGW RB at 17-18).

Although OCA insists that the effect on customers will be greater because PGW had not actually achieved a 5% DSIC rate in the last few quarters and that the Commission should look at the actual impact on customers,
 according to PGW the actual total bill impact of the increase in the DSIC from 5% to 7.5% is actually negative.  As Mr. Dybalski testified:  

Actual customer impacts in fact will not reflect a DSIC percentage change from 5% to 7.5% – the customers will actually see a net decrease in their rates.  In 2016, bills are actually projected to be lower than in July, 2013.  At the inception of the DSIC billing in July, 2013 the average residential heating customer using 83 Mcf would have been billed in total $1,427.70 per year at the 5% DSIC cap. . . [T]he average residential heating customer using 83 Mcf would be billed in total $1,217.16 per year at a 7.5% DSIC cap, or $210.54 less per year.
  

(PGW RB at 18).

PGW asserts that OCA dismisses the DSIC’s actual effect on the ground that the net decrease that the customers will actually experience will be caused by lower gas rates.  However, according to PGW, that is the point.  Increasing PGW’s DSIC at this time is especially appropriate because lower natural gas rates have reduced customer bills significantly over the last several years.  PGW maintains that this is actually the best time in which to increase funding to replace antiquated distribution facilities that will redound to the benefit of all customers.  (PGW RB at 19).

In response to OCA’s argument that the extremely small increases required to fund higher DSIC levels would be particularly difficult for customers in “deep poverty”,
 PGW noted that OCA recognized in its own Brief that PGW customers that are in “deep poverty” will actually not see any increase from the DSIC because such customers likely will be enrolled in the Company’s CRP program in which customers pay a fixed rate based on their income rather than on the actual level of the bill.  While OCA speculated that some of these customers might not be enrolled in the CRP program, it provided absolutely no evidence to that effect other than the contention of its witness, Ms. Everette.  However, it is PGW’s position that low-income customers enrolled in PGW’s CRP program would not be affected by the DSIC increase.
  (PGW RB at 19).

PGW acknowledges that its service territory has a large proportion of its residential customers who are low income.  The Company is concerned about those customers and has a number of programs and initiatives designed to help them deal with their natural gas bills.  These programs include its CRP program, its low income weatherization program – CRP Home Comfort (“LIURP”) and several other efforts.
  PGW argues that it would be neither legal nor fair, however, to deny PGW’s Petition for a modest increase in its DSIC because of the unproven assertions about the “ability to pay” of some PGW’s customers.
  (PGW RB at 19-20).

I&E has considered the rate impact that the DSIC increase will have upon PGW’s ratepayers, but recognizes its necessity.  The impact on ratepayers is somewhat mitigated as the proposal would be implemented at a time when gas costs have decreased, causing PGW to predict that even with an increased DSIC, customers “will actually see a net decrease in their rates.”
  Additionally, although the OCA rightly expresses concerns about the impact upon PGW’s customers who are in “deep poverty,”
 it is I&E’s position that PGW has presented evidence to address those concerns.  Specifically, PGW has detailed opportunities for low-income customers to seek assistance through PGW’s Customer Responsibility Program, as well as the opportunities to enroll in payment agreement and in budget billing.
  (I&E RB at 13-14).



Accordingly, I&E maintains that, while a rate increase is never ideal, it is necessary in this proceeding to ensure that PGW can provide safe and effective service.  Furthermore, I&E believes that PGW’s decrease in gas costs will help to mitigate the impact of the increase, and that PGW is offering assistance to those who are truly in deep poverty.  (I&E RB at 14). 
8. 
Discussion and Conclusions
a.
PGW’s Long Term Infrastructure Improvement Plan


Ideally, PGW would have had a revised and approved LTIIP in place prior to filing this request to increase their DSIC from 5% to 7.5%.  That would certainly have alleviated OCA’s concerns by showing how PGW plans to structure their main replacement program during the year, and how it would spend the additional $11 million dollars generated by the increased DSIC.  However, we do not believe the lack of a revised and approved LTIIP to be fatal to PGW’s Petition.  



First, although the Public Utility Code requires a utility to submit an LTIIP in order to be eligible to initially recover DSIC costs,
 it does not impose such a requirement on a utility if that utility seeks a waiver of the 5% limit.  Regarding customer protections, 66 Pa.C.S. § 1358 provides:

Except as provided under paragraph (2), the distribution system improvement charge may not exceed 5% of the amount billed to customers under the applicable rates of the wastewater utility or distribution rates of the electric distribution company, natural gas distribution company or city natural gas distribution operation.  The commission may upon petition grant a waiver of the 5% limit under this paragraph for a utility in order to ensure and maintain adequate, efficient, safe, reliable and reasonable service.

Although it would certainly be helpful to justify additional collections and expenditures, the Code does not specifically require the utility to submit a revised LTIIP before requesting a waiver.  In this instance, we will not infer such a requirement.  Considering that PGW’s current LTIIP indicates that it will take PGW 86 years to complete gas main replacement in Philadelphia, we are fairly certain that PGW will be able to demonstrate how it specifically plans to spend an additional $11 million per year in mains replacement.  



Second, there are several safeguards built into PGW’s request to ensure that the additional DSIC revenues are prudently spent while also ensuring that PGW’s ratepayers are protected from over collections.  Pursuant to PGW’s stipulated agreement with I&E, by December 31, 2015, or fifteen (15) days after the entry of the Commission’s Order approving its Petition (whichever is later), PGW will submit a Petition to the Commission to amend its LTIIP, which will:  identify how PGW proposes to expend the increased DSIC revenues, including identifying the types and sizes of at risk main it proposes to target with the increased revenues; utilize PGW’s DIMP risk scores, as modified by PGW to respond to issues raised by the Commission’s Gas Safety Division’s Non-Compliance letter to PGW dated May 7, 2015; and provide a plan showing how PGW intends to train staff and contractors to meet the Operator Qualification requirements of 49 CFR Subpart N and to otherwise demonstrate that it will have qualified personnel available to accomplish the accelerated main replacement authorized by the PGW Petition.
  Additionally, PGW has agreed that it will not undertake any main replacement made possible by the incremental DSIC funding ($11 million) authorized by the PGW Petition unless and until the Commission has approved PGW’s LTIIP.
  Lastly, PGW withdrew its proposal to waive the requirement that it must pay interest on over-collections of DSIC charges.  Therefore, in the event that PGW’s Petition for a revised LTIIP is ultimately denied by the Commission, a refund of the additional DSIC revenues collected with interest sufficiently protects PGW’s ratepayers from over collections.

b.
Alternative Funding & Reduction of Cash on Hand


Regarding the argument by OCA and OSBA that PGW should utilize IGF to fund main replacement, we are persuaded by PGW’s argument that utilizing these funds would create deficiencies that would ultimately have to be filled in PGW’s next rate case, and that doing so could potential put PGW’s financial health at risk.  Moreover, PGW demonstrated that these funds are already being used to fund PGW’s legacy, 18 mile per year main replacement program as well as the cost of construction of a variety of items necessary to maintain adequate services (such as PGW’s gas processing plants, field services and replacement of customer lines).  Rather than put PGW in a position where it might have to request extraordinary rate relief (as it had to request several years ago), or where it is not able to fund the aforementioned services, we find that it would be better to allow the Company to recoup the cost of main replacement through the DSIC mechanism.  



We do not find that pursuit of other funding sources would eliminate the need to increase PGW’s DSIC cap.  Moreover, as noted by PGW, the Commission has stated that the DSIC “is intended to be a straightforward mechanism which is easy to calculate, easy to audit and which does not require a full rate case analysis.”
  



Regarding the suggestion that short term debt is a viable alternative to increasing the DSIC, we are persuaded by I&E’s assessment that this mechanism would require PGW to acquire debt, and that ultimately that debt will ultimately be paid by PGW’s ratepayers with interest.  We agree with I&E that PGW’s ratepayers would instead benefit from increasing the DSIC cap, as that would require them to pay only for the actual cost of the accelerated replacement.  



As for the suggestion that bond refunding and bond reissuances could be used to fund main replacement, this is also not a viable alternative to increasing the DSIC since it requires City Council approval, a process that may hinder or delay access to funds for the needed main replacement.  Moreover, as identified by PGW, PGW ratepayers would be responsible for repaying the cost of issuance, the debt service, the debt service coverage and the increased uncollectible amounts, all without any new source of funds to cover these costs.  Again, as PGW’s ratepayers would be ultimately responsible for these costs, increasing the DSIC is the better option, as the ratepayers would only be required to pay for the actual cost of the accelerated replacement.



Regarding PICGUG’s argument that PGW failed to adequately investigate the viability of reducing cash on hand from $100 to $75 million to fund pipeline replacement, we do not agree.  Nor are we persuaded that this is a viable alternative to increasing PGW’s DSIC.  

PGW’s witness Golden offered testimony regarding the correlation between cash on hand and the financial strength and adequacy of rates for a cash flow company.  Mr. Golden also offered testimony that an increase of days of cash on hand will provide PGW continued flexibility and either maintain or increase its current bond rating.  Mr. Golden further testified that if PGW reduces cash on hand, it runs the risk of being downgraded by rating agencies.  We are persuaded by I&E that a reduction of cash on hand for main replacement would ultimately result in PGW incurring additional debt to fund its operations.  As we are aware that PGW recently emerged from a prolonged period of financial distress, we do not see this as a viable alternative to the DSIC (which was enacted by the General Assembly for the specific purpose of funding infrastructure improvement), since it could lead to PGW experiencing cash flow issues, or worse, seeking emergency rate relief from the Commission.  

c.
Formal Request of the City of Philadelphia to Waive its City Fee


Regarding the argument that PGW should make a formal request of the City to waive its $18 million city fee, we do not believe this to be a viable alternative to PGW’s request to increase its DSIC.  

In this case, PGW already received a response, albeit to an informal request, indicating that the current administration would not grant such a request.  Additionally, there is no guarantee that the City would agree to waive this fee even when a new administration takes over in January 2016.  Moreover, even supposing that the City would agree to waive the fee in 2016, there is no guarantee that the City would continue to waive the fee for the next 48 years until PGW completes its main replacement.  While in theory this sounds like an option, it is speculative at best.  Considering that there are several thousand miles of mains to be replaced, that the existing mains impose a safety risk, and that it will still take 48 years to complete the replacement with $11 million additional dollars for the first year, PGW needs guaranteed funding to expedite its main replacement.  As there is no guarantee with a request of the City, either formal or informal, we will not deny PGW’s request to increase its DSIC on this basis.  Of course, we do encourage PGW to explore such requests on an ongoing basis.  Should the City grant the request, PGW can use additional funds to further expedite main replacement.  

d.
Impact of DSIC Cap Increase on PGW’s Ratepayers


OCA has raised legitimate concerns regarding the impact that increasing the DSIC will have on PGW’s ratepayers.  Clearly, increasing the DSIC will result in an increase in rates for PGW’s ratepayers.  OCA maintains that a residential customer’s bill will increase by approximately $2.86 per month as a result of the increase while PGW maintains that the increase for a residential customer will be $1.65 per month.  Regardless of the difference in amounts, considering the age of the mains that have to be replaced and the upward trend in leaks on the mains, we find that the inevitable increase that these customers will have to pay is necessary to guarantee the safety of those customers.



We do agree with PGW and I&E that the decrease in gas costs will help to mitigate the impact of the increase on PGW’s customers.  Moreover, in response to OCA’s concerns about how the increase will affect PGW customers in deep poverty, PGW outlined several programs that these customers can pursue to help insulate them from the impact of the increased DSIC rate.  

In summation, the evidence in the record demonstrates: that PGW has approximately 3,024 miles of gas main in its service territory, of which 1,501 miles is cast iron pipeline and 493 miles is unprotected steel; that 1,170 miles of PGW’s gas mains were installed before 1940; that the number of leaks discovered on PGW’s distribution system increased from 6,200 leaks in 2013 to more than 7,600 leaks in 2014; that the number of hazardous leaks on PGW’s distribution system increased from 3,122 hazardous leaks in 2013 to 3,448 hazardous leaks in 2014; that the 3,122 leaks discovered on PGW’s distribution system in 2013 was more than double any other NGDC; that 1,072 of the 3,122 leaks on PGW’s distribution system in 2013 were hazardous main leaks; and that from 2013 to 2014, PGW experienced a 78% increase in cast iron main breaks, increasing from 297 cast iron main breaks in 2013 to 529 cast iron main breaks in 2014.  Clearly, the increasing number of gas leaks on PGW’s distribution system raises public safety concerns.  We agree that replacing these high risk mains with materials that are less susceptible to leaks and breaks is the best way to reduce these leaks, and consequently, the safety hazard.  However, PGW’s current replacement rate (approximately 25 miles per year) is far too slow since it will take PGW 86 years to replace its at-risk mains.  Obviously, PGW must accelerate its replacement efforts.  

We considered the availability of alternative funding sources proposed by several of the parties to this proceeding.  We find that for PGW, there are no reasonable funding alternatives to increasing the DSIC that will enable it to accelerate the replacement of its at-risk mains.  As previously noted, use of IGF to fund main replacement would create deficiencies that would ultimately have to be filled in PGW’s next rate case, and could potentially put PGW’s financial health at risk.  Short term debt is not a viable alternative since the cost of that debt will ultimately be repaid by PGW’s ratepayers with interest.  Bond refunding/bond reissuances are not a viable alternative, mainly since PGW’s ratepayers would be responsible for repaying the cost of issuance, the debt service, the debt service coverage and the increased uncollectible amounts.  Reduction of cash on hand to fund main replacement is not a viable alternative since doing so would result in PGW incurring additional debt to fund its operations.  Requesting the City to waive its City Fee is not a viable alternative, since there is no guarantee that the City will grant such a request, or that it would continue to waive the fee for the next 48 years while PGW completes its main replacement.  Therefore, we agree that waiving the 5% DSIC cap for PGW is necessary to provide PGW with the funding needed to accelerate main replacement, and to ensure and maintain adequate, efficient, safe, reliable and reasonable service.  Accordingly, it is our recommendation that PGW has met the standard for waiver of the 5% DSIC Cap.  

Having determined that the waiver of the 5% DSIC cap is necessary for PGW to ensure and maintain adequate, efficient, safe, reliable and reasonable service, we will now consider whether PGW’s request to increase the DSIC cap from 5% to 7.5% is necessary and should be approved.  

D.
7.5% Cap for DSIC Expenditures
1. 
PGW’s Position
PGW’s proposal to accelerate its “at risk” main replacement program is to increase its DSIC eligible expenditures from the current 5% to 7.5% (exclusive of reconciliation).  This would produce another $11 million in annual DSIC eligible replacements.
  Mr. Murray explained:  

PGW intends to further accelerate replacements if additional funds are available under the DSIC.  Such funds would be dedicated, as the current DSIC funds are dedicated, to accelerated distribution facility replacement.  If PGW’s proposals are approved, PGW expects that the timeline to replace all the cast iron main in the system would decrease from its current projection of 86 years to 48 years.  This represents a 44% decrease in the timeline to replace cast iron main compared to PGW’s current 86 year projection, based on its projection in its LTIIP.
  

(PGW MB at 17).
PGW’s contention is that its proposed increase to 7.5% represents a reasonable acceleration of its main replacement program that properly considers the current effect on customer bills.  PGW witness Dybalski showed that the effect on the average heating customer’s bill of the DSIC alone would be de minimus.  For residential heating customers the increase would amount to just $1.65/month.
  Indeed, when a customer’s total bill is considered, a customer will actually see a several hundred dollar decrease in his or her bill from the time that PGW’s original, 5% DSIC went into effect.
  (PGW MB at 17-18).

PGW indicates that the proposed 7.5% level also recognizes the prudence of gaining experience with an increased level of main replacement.
  While PGW is confident it can ramp up its replacements process to be able to expend the additional $11 million annually,
 Mr. Murray explained that the prudent course was to gain experience with main replacement at the $33 million level and then, after analyzing the results of these increased efforts, consider whether it would be advisable for PGW to propose further acceleration.
  (PGW MB at 18).

PGW also contends that the increased main replacement will also be conducted in a cost effective manner.
  As permitted by Act 11,
 PGW will continue to finance its accelerated main replacement program on a “pay as you go” basis, which means that 100% of each dollar collected via the DSIC is used to pay for the replacement of cast iron main, with no associated long term costs (such as depreciation or borrowing costs) charged to ratepayers.
  Both PGW witness Murray and Golden testified that the “pay as you go” method was the best approach for a cash flow regulated company such as PGW to finance infrastructure improvements and was the most cost effective for ratepayers.
  PGW will also continue to utilize a competitive bidding process for all relevant aspects of the program.
  (PGW MB at 18-19).

2.
I&E’s Position

I&E makes multiple arguments in support of the increase in DSIC from 5% to 7.5%.  Many of these arguments are similar or the same as the arguments I&E made regarding the waiver of the 5% DSIC cap.  First, adequate safeguards already exist under Act 11 and through existing federal requirement to ensure that if PGW is permitted to bill customers at the increased level and in the timeframe proposed, ratepayer money will not be misspent.  Furthermore, via the Stipulation, PGW has added additional guarantees of compliance with federal regulations and it has also articulated a plan to provide reports that will allow I&E’s Gas Safety Division to monitor its compliance.  Finally, additional opportunities for oversight and comment by interested parties are already included in the LTIIP process that PGW must undertake, and PGW has agreed not to undertake any main replacement made possible by any incremental increase in DSIC funding unless and until the Commission approves its revised LTIIP.  Accordingly, I&E recommends approval of the 7.5% DSIC because it will facilitate PGW’s safe and expedited replacement of at-risk pipeline, which is in the public interest.  (I&E MB at 16-17).

3.
EDF’s Position


EDF’s position is that increasing the DSIC to 7.5% would only have a modest impact on customer bills.  It would result in a monthly increase of $1.65 for residential customers and $5.30 for commercial customers.  (Ex. PGW-2 at p. 6).  This would increase customer rates by 1.7% annually for residential customers and by 1.5% annually for commercial customers.  Id.  Thus, the incremental cost to customers resulting from the proposed DSIC increase is minimal, when compared to the multiple benefits to customers and the public interest from accelerating PGW’s pipeline replacement program, discussed above.  The Commission should therefore approve PGW’s request to increase the DSIC to 7.5%, excluding reconciliations.  (EDF MB at 7-8).
4. 
OCA’s Position


OCA makes several arguments related to the increase of the DSIC to 7.5% that are similar to arguments it made in opposition to the waiver of the 5% DSIC cap.  Specifically, OCA argues that the Commission cannot determine whether the incremental DSIC revenue is necessary for purposes of granting an increase of the DSIC cap to 7.5% if PGW does not demonstrate that its specific plan for use of the proposed funds will “ensure and maintain adequate, efficient, safe, reliable and reasonable service.”
  OCA again argues that PGW should file an amended LTIIP that provides its specific plans for cost-effectively and safely accelerating infrastructure replacement.  OCA insists that only with the benefit of that information can the Commission determine whether to increase the DSIC rate cap to 7.5% in order to fund the plan.  Moreover, if the Commission approves an increase of the DSIC cap to 7.5%, OCA recommends that PGW should be required to provide quarterly reports about its training efforts, the qualifications of contractors being utilized and how those contractors are performing.  (OCA MB at 15, 20, & 22).

5.
OSBA’s Position
OSBA argues that while PGW claims that it will not increase its budget and spending beyond the 7.5%, OSBA is unable to identify any way in which the Commission can prevent PGW from doing so if it so chooses, once the Commission grants a waiver at 10.0%.  OSBA asserts that through September 2015, PGW has over-recovered its claimed DSIC-eligible costs.  In effect, the arithmetic has allowed PGW to recover costs that were temporarily constrained by the 5% cap.  (OSBA RB at 12).

The OSBA submits that, if this is the standard, every utility in the Commonwealth will qualify for a waiver, as soon as its DSIC reaches 5%.  OSBA maintains that a much more sensible interpretation of the legislation is that the legislature intended that, if the DSIC cap were reached, the utility would either rely on base rates or other revenues to finance the ongoing investments, or file a base rates proceeding.  (OSBA RB at 13).

6.
PICGUG’s Position
PICGUG’s position indicates that as PGW has failed to meet the standard for waiver of the 5% DSIC, the Commission must deny the Company’s request to increase the DSIC cap to 7.5%.  PICGUG MB at 13).

7. 
Specific Arguments Regarding the 7.5% DSIC Increase
a. Timing of DSIC Increase is Critical to Ensure Full Collection of the DSIC
While not specifically related to reasons why the Commission should grant an increase of the DSIC to 7.5%, PGW proposes, and I&E agrees, that PGW could begin to bill customers at the higher 7.5% level for bills rendered starting January 1, 2016 or on one day’s notice, upon the entry of a Commission order granting PGW’s petition.  PGW explains that, due to the highly seasonal nature of PGW’s billings, it was crucially important that it be permitted to begin billing at the 7.5% level as early in 2016 as possible in order to enable the Company to collect the full additional $11 million made possible by the increase of the cap to 7.5%.  PGW witness Dybalski explains that PGW bills some 47% of its total revenues in the January–March timeframe.  PGW argues that permitting it to begin to bill at the higher, 7.5% levelized level (subject to refund) is crucially important if PGW is actually going to be able to achieve its main replacement in the time period it has projected.  If PGW must hold up billing at the increased rate of 7.5% until Commission approval in May or June, for example, PGW contends that it will only be able to collect approximately 44% of the additional $11 million
 and the first year of accelerated main replacement will be cut by more than one half.  (PGW MB at 19).

b. Seeking Other Sources of Funding

In a similar argument to the one that was made regarding the waiver of the 5% DSIC cap, OSBA again argues that there are alternative sources of funding available to the Company that would allow for accelerated pipeline replacement while obviating the need to increase the DSIC to 7.5%.  OSBA Witness Knecht indicated PGW could finance its relatively small short-term needs with short-term or long-term debt.  OSBA maintains Mr. Knecht demonstrated that the need for additional financing to carry PGW to its planned base rates proceeding is quite small, being about $18 million over two years, compared to PGW’s total long-term debt of $940 million and city equity of $454 million.
  OSBA avers that Mr. Knecht clearly demonstrated that the financial ratios would not be negatively affected and the debt service coverage requirements would be met under his proposal.
  (OSBA RB at 14).

OCA also makes some similar arguments which it had previously made regarding the waiver of the 5% DSIC cap.  PGW noted that OCA witness Everette claimed that because of the “significant burden” on ratepayers of the proposed increase in the DSIC from 5% to 7.5%, PGW should “explore other funding options . . . and other sources of internally generated funds.”
  Ms. Everette pointed to such things as PGW’s recent bond refunding which reduced bond debt service by $3.2 million
 as well as certain “cost savings” identified in the Commission Management Audit.
  (PGW MB at 25).

In response, PGW again asserts that, to the extent that PGW experiences cost saving or other reductions in expenses, it must utilize them to offset corresponding increases in expenses and to fund capital improvements.  Thus, even if it were proper to consider whether PGW had alternative funding sources for the accelerated main replacement proposed by PGW’s Petition, PGW maintains those cost savings are already spoken for and are being utilized to pay for increases in the remainder of PGW’s operating construction budgets and other expense hikes.  (PGW MB at 25-26).

PGW also disputes OSBA witness Knecht’s argument, claiming first that PGW could finance the additional DSIC expenditures through IGF or borrowing without any adverse financial effects on the Company.
  PGW argues that funding $11 million of accelerated main replacement from IGF would reduce PGW’s cash levels to 59 days of cash below the level Mr. Golden testified that is required for a “mid-range” financial strength company.
  (PGW MB at 26).  

In response to Mr. Golden’s testimony, OSBA asserts the Company could “finance” the additional DSIC expenditures by using either short-term or long-term borrowing, and that all the Commission had to be concerned about was the next few years, until PGW filed another rate case, which PGW disputes.
  (PGW MB at 27).  

PGW again maintains that OSBA’s suggestion that financing additional DSIC expenditures with short-term debt is flawed because that analysis only makes projections for the next two years,
 and fails to recognize that financing the proposed accelerated main replacement expenditures from short-term debt would seriously hamper PGW’s short-term liquidity.  PGW argues that reducing financial flexibility and taking on added financial risks when a safer and more reasonable funding mechanism has been provided by the General Assembly would be grossly imprudent.  (PGW MB at 27-28).  

PGW also contends that Mr. Knecht’s suggestion, that financing additional DSIC expenditures with long-term debt would be cheaper for ratepayers as opposed to the current “pay as you go” method used by PGW (and approved by the Commission), is also flawed because Mr. Knecht failed to recognize that when PGW issues long-term debt, the cost to ratepayers is not only the debt service but the debt service coverage, calculated at 150% of the debt service.
  (PGW MB at 28).


Several of the parties again raised the argument that PGW should request that the City waive its $18 million City fee.  In this case, the parties asserted that until such request is made of, and denied by, the City, the DSIC cap should not be increased from 5% to 7.5%.  
PGW again responds that most of the parties appear to recognize that the Public Utility Code Section 2212(f), limits the authority of the Commission regarding PGW’s $18 million payment to the City.  PGW repeats that it is solely within the power of the City of Philadelphia, PGW’s owner, to determine whether or not to waive the $18 million payment.
  PGW again notes that the City has considered and rejected such a request under the present circumstances.  Again, PGW’s contention is that there is no net gain to PGW ratepayers – who are also Philadelphia taxpayers.  (PGW MB at 29-30). 
c.
Amended LTIIP
Although OCA raised the lack of an amended LTIIP as an argument in opposition to PGW’s request for a waiver of the 5% DSIC cap, OCA renews its argument in response to PGW’s request to increase the cap from 5% to 7.5%.  In this instance, OCA has two main objections to the request for the increase of the DSIC to 7.5%.  First, OCA contends the Company must file an amended LTIIP before PGW can seek an increase in the DSIC rate.  Specifically, OCA argues the Commission cannot determine whether the incremental DSIC revenue is necessary for purposes of granting a waiver of the statutory 5% DSIC cap if PGW does not demonstrate that its specific plan for use of the proposed funds will “ensure and maintain adequate, efficient, safe, reliable and reasonable service.”  66 Pa.C.S. § 1358(a)(1).  The Commission and interested parties, therefore, should have the benefit of knowing how the Company proposes to expend an additional $11 million before PGW is permitted to increase the DSIC rate.  (OCA MB at 15-16).

Second, OCA maintains that the Commission’s regulations regarding LTIIPs require utilities to have a supporting, approved LTIIP in place as a condition of DSIC recovery.
  Subsection 121.2 defines a “major modification” to the LTIIP as one that increases the total estimated cost of the LTIIP by more than 20%.
  PGW proposes to increase the cost of its LTIIP by 50%.  Accordingly, the Company must have an approved LTIIP that supports a $33 million spending plan before it can charge customers a 7.5% DSIC rate.  (OCA MB at 16).

d. LTIIP Reporting Conditions

Also, OCA recommends that the Company be required to provide quarterly reports about its training efforts, the qualifications of contractors being utilized and how those contractors are performing, if an increase of the DSIC to 7.5% is granted by the Commission.
  The reports should also include updates regarding the condition of the three categories of mains being replaced, how leaks and broken mains are trending and how PGW explains the trends.
  This information will help to address the concern that acceleration is being performed by qualified personnel and that the condition of infrastructure is improving as a result of the Company’s efforts.
  (OCA MB at 22).

In response, PGW first argues that this reporting requirement has not been placed on any other gas or electric utility with a DSIC.
  As explained by OCA witness Everette, no other utility with a DSIC has proposed such fundamental changes to the operation of the Act 11 DSIC.
  She stated:  

As noted in my direct testimony, PGW itself has expressed concern over its ability to retain sufficient qualified contractors to complete projects at the proposed level of spending.  Accompanied with the fact that the incidence of leaks has not improved since the implementation of the DSIC, it is appropriate for the Company to evaluate and report on the performance of its contractors as well as on the progress of main replacement and leak trends.  PGW’s reference to other gas and electric utilities is not relevant because no other gas or electric utility has received approval to increase the DSIC rate to 7.5%, particularly under the circumstances previously described. Nor has any other utility sought to recover costs before plant is in service.  Nor has any other utility proposed to increase DSIC recovery by one-half on the first day of its increased DSIC.  The other utilities ramp up their spending and recovery, which gradually increases their DSIC rate.  Because of PGW’s levelization proposal, the DSIC rate will increase by one-half on the first day.
 

(OCA MB at 22-23).  

Review of PGW’s 2014 and 2015 AAOPs shows that these reports address only the categories of main replacements.
  There is no information in the AAOPs regarding training, qualifications, performance quality or leak trends.  The OCA notes that PGW has submitted a Stipulation indicating that its future AAOPs will include information on its success in training qualified staff and contractors to satisfy the goals of its LTIIP generally and the portion of its main replacement program funded by the incremental $11 million specifically.
  There is no indication that future AAOPs will provide information about how leaks and breaks are trending and how PGW explains the trends.  (OCA MB at 23).

Further, the OCA argues that the AAOPs are required only once per year.
  Given PGW’s proposals to increase the DSIC rate by more than 50% before the Company actually further accelerates replacement and then to nearly double its historic spending, it is appropriate for PGW to provide updates more often than once per year, particularly during the initial year.  In this way, interested parties will be able to timely identify issues.  (OCA MB at 23). 
Accordingly, OCA contends that if the Commission allows PGW to increase its DSIC rate up to 7.5% and recover costs before plant is placed in service, the Company should be required to provide regular reports about its training efforts, the qualifications of contractors being utilized and how those contractors are performing, as well as updates on the condition of the three categories of mains being replaced, how leaks are trending and how PGW explains the trends.  The OCA notes that if PGW files an AAOP or LTIIP that includes the required information, no report for that quarter is necessary.  (OCA MB at 23-24).

8. 
Discussion and Conclusions
PGW has established that the Commission should allow it to increase the DSIC to 7.5%.  PGW has established that the accelerated rate of pipeline replacement is necessary to ensure safe and reliable service for its ratepayers.  PGW has determined that it would be prudent to accelerate the pace of its “at risk” distribution mains, currently 66% of its 3,024 miles of main.
  PGW expects that the timeline to replace all cast iron main in the system would decrease from its current projection of 86 years to 48 years with the increase of the DSIC to 7.5%.  This represents a 44% reduction in the timeline for cast iron main replacement.
  
Further, as we previously noted in our Discussion of PGW’s request for waiver of the DSIC cap, the impact on the customers’ bills will be minimal.  Moreover, it would allow the Company an opportunity to ensure that it can properly spend the additional $11 million in DSIC funds in a manner that is both prudent and cost effective. 

Only OCA and OSBA have specifically opposed PGW increasing its existing DSIC to 7.5% in order to accelerate PGW’s main replacement program.  While both claim to support the goal of further acceleration of the replacement of PGW’s cast iron main inventory, both also claim that PGW should find some other source of funding such as “cost savings,” additional short or long term borrowing, or appropriating the $18 million City Payment to finance the increased expenditures.
  We believe that this would increase PGW’s financial risks, and would result in harm to the Company and its ratepayers.  

We understand the OCA’s concerns regarding the LTIIP.  As we noted previously in regards to PGW’s request to waive the 5% DSIC cap, it would have been ideal if PGW had a revised and approved LTIIP in place prior to filing this request to increase their DSIC from 5% to 7.5%.  An amended LTIIP would have shown how PGW plans to structure their main replacement program during the year, and how it would spend the additional $11 million dollars generated by the increased DSIC.  However, for the reasons we previously provided, we do not believe the lack of a revised and approved LTIIP to be fatal to PGW’s request to increase its DSIC from 5% to 7.5%..  

We also believe that OCA and OSBA’s arguments regarding other funding sources are without merit.  In regards to the $18 million dollar payment that PGW makes to the City of Philadelphia, we note that Section 2212(f) of the Public Utility Code does not authorize the Commission to interfere with the payment of the $18 million City fee by PGW, and requires it to be collected in rates from customers.
  PGW has indicated that City is well aware of the suggestion in the Commission Staff Report, as well as similar suggestions made by the witnesses in this proceeding to waive the City Fee, and has considered and rejected them under the present circumstances.
  As recently as the day before the hearing in this case, PGW asked the City to voluntarily agree to waive the City Fee to pay for accelerated main replacement and the City rejected the request.
  We do not believe that having the Company make a formal request for the City to waive the $18 million payment will have any affect and there is nothing that we can do to force the City’s hand in this matter.  

Further, the OSBA argument that the Company should finance the accelerated pipeline replacement with short term debt, is not sufficient.  We do not believe that requiring PGW to take on added debt is the solution in this matter, when there is a vehicle in place, specifically Act 11, that will address the Company’s needs for added funds for the accelerated pipeline replacement.  Funding DSIC-eligible construction from short-term financing would seriously hamper PGW’s short-term liquidity, due to the fact that PGW’s short-term debt is limited to $120 million.
  Funding DSIC-eligible construction from long-term financing would have a deleterious effect on PGW’s debt to total capitalization ratios, and would be more expensive than other funding options.
  We agree with PGW in this regard and would note that the Commission assumed jurisdiction over PGW, in part, to assist with the Company’s prior financial issues, and we do not want to see PGW jeopardize its financial health.  
We believe that the Company should be allowed to increase the DSIC to 7.5% because it will enable PGW to replace at risk pipeline and main at the accelerated rate and decrease the time period for that replacement by 38 years (from 86 to 48 years).  OCA and OSBA’s arguments against the increase to 7.5% are similar to those related to the waiver of the 5% DSIC cap and again fail because of the overwhelming safety concerns raised by PGW’s aging infrastructure.  Therefore, we recommend that PGW’s request to increase its DSIC cap from 5% to 7.5% be approved.  
E.
10% Cap for Reconciliation
1. 
PGW’s Position
PGW proposes that the total maximum DSIC, including reconciliation, may not be higher than 10% of its distribution revenues.
  Stated differently, PGW proposes that the DSIC may be increased up to an additional 2.5% (from 7.5% up to 10%) in order to recover any under-collection amount from prior year(s).
  PGW asserts that this proposal will not impact the rules for the annual reconciliation audit or the treatment of under- or over-collections.  (PGW MB at 30).

PGW’s assertion is that this proposed 10% total cap provides additional protection to customers that the total charge for DSIC will never exceed the specific maximum, while insuring that the expenditure/construction component of PGW’s DSIC cannot exceed the 7.5% of PGW’s distribution revenues.
  PGW contends that the only amounts that will exceed the 7.5% level will be amounts to recover under-collections for accelerated replacements made in the prior calendar year reconciliation.
  PGW maintains that the percentage level between 7.5% and 10% is driven by the under-collections, if any, for accelerated replacements in the prior period.  PGW avers this proposal does not automatically raise PGW’s effective DSIC rate to 10%.
  (PGW MB at 30-31).

PGW argues that it is reasonable to have an additional 2.5% cap to permit the recovery of under collections.
  PGW contends that the proposed 7.5% is designed to capture the entire amount of the projected DSIC-funded construction budget for a calendar year.  PGW avers it does not include any amount for under-collection for accelerated replacements made in the prior period.  In order to permit PGW to recover any amount for under-collections, an additional percentage needs to be available.  If an additional percentage is not made available for under-collections, PGW maintains that it would be forced to either reduce construction in a given year or not fully collect under-collections from the past year.
  (PGW MB at 31).  

PGW indicates that under-collections from a prior period cannot be carried-forward and added to the DSIC in the next year because that practice is not workable for PGW.  If PGW’s projected DSIC funded construction budget for a calendar year would be 7.5% of PGW’s distribution revenue, PGW asserts that then it would lack the ability to collect any under-collections in the next year, or it would have to reduce its DSIC-financed construction.  Further, PGW argues that delays in recovering its DSIC related expenditures will have a negative effect on PGW’s cash flow.
  (PGW MB at 31-32).

PGW Witness Dybalski explained that it has been unable to collect amounts spent in the past even after billing an under collection for almost 12 months.
  PGW argues that a percentage level or threshold needs to be set so as to permit PGW to recover under-collections in the future, and also to permit PGW to actually replace cast iron main at the $33 million level each year.  (PGW MB at 32).  

Moreover, PGW maintains that it does not expect that its under-collections will amount to $11 million in any year; so far the under-collections have been modest.
  PGW indicates that the cap was proposed merely to provide the Commission with an outer bound that would assure collection of the under-collection while still being reasonable.  (PGW MB at 32).  

2. I&E’s Position

I&E argues that at the 7.5% level, PGW’s pipeline replacement program will be shortened from the current 86 years to around 48 years.
  I&E indicates that the same standard for granting a waiver as articulated above should apply to PGW’s request for 10% cap on reconciliation.
  (I&E MB at 25).  

I&E notes that PGW has requested a firm maximum allowable DSIC of 10% for reconciliation purposes only.  Moreover, I&E avers that PGW’s budget for accelerated main replacement has a cap of $33 million.
  I&E indicates that PGW’s request is not to collect at the 10% level, as it sees fit, but simply to be able to collect at a level higher than 7.5% should it experience an undercollection.  I&E contends that PGW will only change the rate if the dollar amount difference is considered to be material.
  I&E notes that according to PGW Witness Dybalski, if PGW is unable to collect the full $33 million it intends to spend on pipeline replacement, PGW may be required to cut its construction budget by the amount that it was unable to collect.
  I&E argues that if the construction budget is cut, the time needed to replace the pipeline will be extended as well.  I&E maintains that the goal for PGW, with its aging infrastructure, should be to replace its cast iron and bare steel pipe as quickly as it is safely possible to do so.  (I&E MB at 25-26).  

I&E notes that according to the Commission’s Staff Report:

…PGW experienced more than double the number of hazardous leaks than any other NGDC in 2013.  Furthermore, PGW’s leak rate increased in 2014.  PGW discovered approximately 6,200 total leaks in 2013, of which 3,122 leaks were classified as hazardous.  In 2014, PGW discovered 7,600 total leaks and its hazardous leaks increased to 3,448.  PGW’s aging infrastructure and leak rates are particularly concerning, given that its territory is largely urban and is a high-population area, which can pose a potential threat to life and property.
       

I&E maintains that PGW is not asking to adjust its DSIC to 10% should it experience an undercollection, but to adjust its DSIC to the amount it needs in order to be able to fully bill the amounts that it hoped to spend on main replacement if a material undercollection is experienced.  I&E also asserts that, according to PGW Witness Dybalski, if revenues were to exceed projections, the DSIC would also be adjusted to reflect that overcollection.
  (I&E MB at 26-27).  



I&E notes that the chief concern in this proceeding is the concern for public safety.  Further, I&E indicates that PGW agreed to provide it with quarterly reports that contain all quarterly reconciliation updates and provide back-up information as necessary.
  I&E is confident that PGW’s agreement to provide these detailed staffing reports will allow I&E to ensure that PGW is carrying out the replacement project as anticipated and that it has the qualified personnel necessary to advance the replacement.  I&E argues that the aforementioned safeguards will help to ensure the money is being spent in the manner in which it was intended.  Therefore, I&E believes the 10% cap for reconciliation of undercollections should be approved in order to allow PGW to make the most efficient use of its DSIC funds.  (I&E MB at 27).

3. EDF’s Position

EDF contends that PGW’s request to increase the DSIC cap to 10% for reconciliation is reasonable and should be approved.  EDF maintains this will help ensure that PGW actually receives the amount of revenue contemplated.  EDF argues that the DSIC results in under-collections from time-to-time, and increasing the cap to 10% including reconciliations will permit PGW to adjust its billings to account for these under-collections.
  (EDF MB at 8).

4. OCA’s Position


OCA argues that PGW has not met the standard for increasing the cap to 10% because the increase does not represent additional spending.
  OCA indicates that OCA Witness Everette and OSBA Witness Knecht showed, in the period since PGW’s DSIC was implemented, the Company has been able to collect amounts spent on DSIC projects. 
  Further, OCA asserts that given PGW’s other proposals to alter the DSIC, the Company has not shown a need to further increase the cap for purposes of reconciliation.  (OCA MB at 24).  

a. PGW Has Not Under-Collected With a 5% DSIC Cap
OCA argues that PGW has not under-collected under the current DSIC.  According to OCA Witness Everette, this amount does not comport with the annual reconciliations the Company has filed with the Commission.  OCA notes that PGW witness Dybalski provides a chart showing a total of $4.1 million of under-collections between 2013 and 2015.
  However, OCA asserts that Ms. Everette explained that there is a difference in timing between what is included in PGW’s chart and what is included in the calculations of the DSIC.  Specifically, Ms. Everette stated:  

For example, although this chart shows $8.2 million of under-collections in 2013, the reconciliation filed with the Commission showed under-collections of only $3.1 million in 2013.  The difference is that the $5.1 million of infrastructure placed in service in November 2013 was not billed in the DSIC revenue until the January 1, 2014.  

The 2014 reconciliation report shows that in 2014, PGW recouped the entire 2013 under-collection of $3.1 million, and ended 2014 with an under-collection of $1.4 million.  This under-collection is being recovered during 2015.  Because 2015 is not over, calculations of under or over-collections would not be accurate at this point.  If PGW ends 2015 with an under-collection based on the costs eligible for recovery during 2015, the under-collections will be recovered during 2016.
  

Thus, OCA argues that contrary to PGW’s testimony, the Company does not have a large outstanding amount of under-collections that is growing each year.  To further its point, OCA notes that OSBA witness Knecht showed PGW over-recovered costs from July 2013 to September 2015.  Specifically, Mr. Knecht stated:

Mr. Dybalski’s table incorrectly includes $5.29 million in DSIC-eligible costs incurred by PGW during the July-September 2015 quarter.  It is not surprising that these costs have not been recovered in the DSlC charge, since those costs may not be included in rates until October 2015.  In reality, PGW earned $34.26 million in DSIC revenue from July 2013 to September 2015.  The comparable costs for that recovery period, namely those incurred from April 2013 to June 2015, were $33.07 million.  Thus, when costs and revenues are compared on the same basis, PGW has, in fact, over-recovered costs by some $1.19 million.  The attached Exhibit IEc-S2 is an updated summary of PGW’s DSIC filings (originally presented in Exhibit IEc-3), which includes the revenue information provided in Mr. Dybalski’s rebuttal testimony.
 

OCA maintains that the evidence shows that PGW has collected amounts spent and has a net over-recovery for the period July 2013 to September 2015.  (OCA MB at24-25).

b. If PGW’s Other Requested Waivers Are Granted, an Additional 2.5% Is Not Warranted

First, OCA avers that PGW’s DSIC proposal includes the ability to adjust the DSIC rate up or down in any quarter to account for changes to its accelerated construction budget or the difference between projected and actual billed amounts, to mitigate over or under collections.
  OCA notes that PGW Witness Dybalski stated “PGW believes that levelization will result in smaller under collections which otherwise would continually have to be recovered from customers over time.”
  OCA further notes, according to PGW, that the level of undercollection that it expects to be in effect on January 1, 2016 is 0.30% and characterizes this as “de minimus.”
  (OCA MB at 25-26).



OCA maintains that the Company’s own testimony shows the lack of need for a further 2.5% increase in the DSIC rate cap.  Referencing Mr. Dybalski’s testimony, Ms. Everette stated:

The harm of increasing rates by up to 2.5% – that is, 2.5% more than the 2.5% increase already sought – far outweighs the benefit of avoiding “de minimus” undercollections.
  

(OCA MB at 26).

OCA contends that although PGW uses a cash flow ratemaking, it has not distinguished itself from the rate base/rate of return utilities in this regard.  According to Ms. Everette:

Every other utility that has a DSIC at 5% or 7.5% manages its over and under-collections within that threshold, i.e. the cap is inclusive of over and under-collections.  Unlike other proposals by PGW that are directly and narrowly tied to its unique situation, all utilities are subject to reconciliation of their DSIC recovery.  All utilities have seasonal usage variations and have seasonal limitations on construction.  PGW has proposed other mechanisms to avoid significant DSIC rate fluctuations inherent in its cash-basis DSIC – levelization/annualization and the ability to mitigate under and over collections by adjusting the DSIC rate in any quarter.  No other utilities will have those benefits because they cannot waive the requirements of Act 11.  It is unnecessary to also allow PGW an additional 2.5% increase.
 

(OCA MB at 26).

5. OSBA’s Position

OSBA notes that in Mr. Dybalski’s rebuttal testimony, the Company claims that, due to the 5% restriction, it has been unable to recover all DSIC-eligible costs that it has incurred to date.
  However, OSBA indicates that both Mr. Knecht and OCA Witness Everette believe this is wrong.
  Again, OSBA contends that through September 2015, PGW has over-recovered its claimed DSIC-eligible costs.  In effect, OSBA maintains that the arithmetic has allowed PGW to recover costs that were temporarily constrained by the 5% cap.  (OSBA RB at 12).  

6. PICGUG’s Position

PICGUG avers that PGW has failed to adduce circumstances justifying preferential treatment with regard to reconciliation expenses.  PICGUG indicates that, as described by OCA Witness Everette, “[u]nlike other proposals by PGW that are directly and narrowly tied to its unique situation, all utilities are subject to reconciliation of their DSIC recovery.”
  (PICGUG MB at 13-14).

7. Discussion and Conclusions

We believe that the increase of the cap to 10% for reconciliation should be granted in this matter.  While we are aware of OCA and OSBA’s concerns, PGW clearly has established that it will need the increase to 10% in order to properly and completely collect the DSIC and implement the accelerated pipeline replacement.  PGW proposes that the DSIC may be increased up to an additional 2.5% (from 7.5% up to 10%) in order to recover any under-collection amount from prior year(s).  As proposed, the only amounts that will exceed the 7.5% level will be amounts related solely to recover under-collections for accelerated replacements made in the prior calendar year.  The percentage level between 7.5% and 10% is driven by the under-collections, if any, for accelerated replacements in the prior calendar year.  It is not related to construction in the current calendar year.  Moreover, we were persuaded by Mr. Dybalski’s testimony that, if PGW were restricted to a total cap of 7.5% without an additional 2.5% for reconciliation, and if revenues fell short of $33 million, PGW would be forced to cut its construction budget back to recoup the under collection.    

While OCA and OSBA contend that the under collections are de minimus and that there is nothing in place to prevent PGW from charging a DSIC of 10%, we disagree.  We believe that there are safeguards in place to prevent PGW from misusing the increase to 10% for reconciliation.  Specifically, PGW will return to the customers any unused portion of the DSIC with interest.  Moreover, I&E and PGW have stipulated that the increase to a 10% cap is only for instances where there was under collection from the prior calendar year.  Further, the annualization and levelization will further reduce the amount of under collections.  While the additional waivers of the annualization and levelization will further reduce the under collections of the DSIC, we are satisfied that it does not completely eliminate the risk that there will be under collection.  Therefore, the added mechanism of the increase in the cap to 10% for reconciliation is necessary in order to ensure the construction and pipeline replacement can continue at an accelerated pace.  It is certainly within the public interest to accelerate the pipeline and main replacement in order to ensure the safety of the public and also to ensure reliable gas service.  Therefore, we recommend that PGW’s request to increase the reconciliation cap to 10% be approved.  

F.
Waivers To Permit Levelization and Annualization of DSIC Eligible Costs
1. Standard for Granting the Waiver
Regarding the computation of the DSIC charge, the Public Utility Code provides in pertinent part that “[t]he initial distribution system improvement charge shall be calculated to recover the fixed cost of eligible property that has . . . [b]een placed in service during the three-month period ending one month prior to the effective date of the distribution improvement system charge.”
  

Unlike the provisions of 66 Pa.C.S. § 1358(a)(1), which include a provision establishing a standard for approval of a waiver of the 5% DSIC cap, and which was clarified by the Commission in its August 2, 2012 Final Implementation Order, no such provision exists within this section of the Public Utility Code.  OCA asserts that the same standard applied to PGW’s request to waive the 5% DSIC cap in 66 Pa.C.S. § 1358(a)(1) is instructive in this instance, is of significant importance because it appears three separate times in Act 11,
 and that it is reasonable to apply this standard to PGW’s requested waiver of 66 Pa.C.S. § 1357(a)(1)(ii).  

Contrary to OCA’s position, PGW, I&E, and EDF assert that the appropriate standard is set out in § 2212(c) of the Public Utility Code, which provides that “upon request of a city natural gas distribution operation, the commission may suspend or waive the application to a city natural gas distribution operation of any provision of this title, including any provision of this chapter other than this section.”
  PGW and I&E again note that the Commission previously articulated that the standard for granting waivers pursuant to 66 Pa.C.S. § 2212(c) mandates that such waivers “will be just and reasonable and in the public interest.”
  (PGW MB at 34; I&E MB at 29; I&E RB at 22).

While we understand the basis for OCA’s argument of applying the standard for granting a waiver of the DSIC cap to PGW’s request to waive the provisions at 66 Pa.C.S. § 1357(a)(1)(ii), we will not do so in this instance.  As previously noted, unlike the provision at 66 Pa.C.S. § 1358(a)(1) which includes a waiver standard that the Commission clarified in its Final Implementation Order, and which we applied to PGW’s request to waive the 5% DSIC cap, no such provision exists within 66 Pa.C.S. 1357(a)(1)(ii).  However, since the Commission made clear in its clarification of 66 Pa.C.S. § 2212(c) that the standard to apply to a city natural gas distribution operation seeking waiver of a provision of the Public Utility Code is whether the waiver “will be just and reasonable and in the public interest,”
 that is the standard we will apply to PGW’s request to waive the provisions at 66 Pa.C.S. § 1357(a)(1)(ii).
G. 
Whether PGW has Satisfied the Standard for Granting Waiver Permitting Annualization/Levelization
1. PGW’s Position

It is PGW’s position that the requirement in Act 11 providing that a utility can bill for only the DSIC-eligible facilities actually placed into service in the prior quarter
 does not fit PGW since it is a municipal utility that is regulated on a cash flow basis.  PGW maintains that there are several compelling reasons justifying a waiver of this requirement.  (PGW MB at 35).



First, PGW asserts that the requirement that the DSIC only reflect investment already placed into service is not consistent with the rate-making concepts applicable to PGW.  PGW Witness Dybalski explained that the purpose of this requirement is to recognize that investor owned utilities generally are not permitted to earn a return on facilities prior to their being placed into service and becoming “used and useful.”
  As a cash flow company, PGW’s revenue requirement is not set on a rate of return/rate base basis, but on a “cash flow basis.
  (PGW MB at 36).



Second, PGW maintains that the DSIC was intended to result in a steadily increasing revenue stream.  PGW further explained that its experience with the quarterly adjustments of the DSIC has been different from the experience of investor-owned utilities.
  For investor-owned utilities, the requirement that the DSIC reflect the cost of eligible property that has actually been placed in service during the prior quarter results in a DSIC that increases gradually from quarter to quarter.
  PGW maintains that its current DSIC structure does not result in a steadily increasing revenue stream.  PGW’s current DSIC structure has resulted in, and will continue to result in, significant DSIC fluctuations which vary throughout a year.
  (PGW MB at 36-37).



Additionally, PGW explains that its DSIC is further impacted by seasonal usage variations.
  PGW’s current DSIC structure has resulted in, and will continue to result in, PGW’s lowest DSIC being applied during the highest sales volume quarter.
  This leads to PGW billing less annual DSIC revenue than intended.
  In some quarters, the value of facilities it places into service was in excess of the existing cap, requiring PGW to delay billing for main replacement expenditures actually expended.
  This means that in some quarters PGW’s billings to recover expenditures to replace cast iron main is lower, in some cases, far lower, than 5% of PGW’s distribution revenues.
  PGW asserts that this not only results in a DSIC that is difficult for customers to understand and for PGW to administer, but also means that PGW will not be able to fully bill at the cap level, whether 5% or 7.5%.
  (PGW MB at 37).



PGW maintains that its request for levelization and annualization will not impact the amount that PGW bills to ratepayers for accelerated main replacement on an absolute basis.
  Mr. Dybalski testified that the requested waiver will permit further acceleration, which will enhance system safety and reliability, is cost-effective and will ensure and maintain adequate, efficient, safe, reliable and reasonable service.
  Additionally, PGW notes that the Commission Staff stated in its Report that levelizing and annualizing PGW’s DSIC structure will enable PGW to reduce the replacement timelines and will further achieve the intent of both PGW’s approved LTIIP and Act 11 itself by permitting PGW to actually bill an amount equating to 7.5% (exclusive of reconciliation) of its distribution revenues to be used for main replacement.  The Commission Staff Report calculated that levelization and annualization would permit PGW to fully bill the permitted level of DSIC.
  (PGW MB at 38).



It is PGW’s position that levelizing and annualizing PGW’s DSIC structure:  will improve rate stability, providing a more predictable bill for customers; provide more predictable cash flow for PGW, even with seasonal usage variations; and is consistent with the way in which PGW accounts for its other major automatic adjustment clause, the GCR.
  PGW believes that this should result in smaller under collections which otherwise would continually have to be recovered from customers over time.
  (PGW MB at 38).  
2. I&E’s Position



Referencing the aforementioned testimony of PGW Witness Dybalski, I&E agrees that PGW has presented evidence to explain that its current DSIC, which operates without the benefit of annualization and levelization, is impacted by a number of variables which hinder its ability to timely bill all funds available at the cap level.  I&E maintains that the variables identified by Mr. Dybalski hinder the accelerated replacement of PGW’s cast iron mains, and that permitting PGW to collect DSIC under these circumstances reduces the intended benefit for both PGW and its ratepayers, producing a result that is unjust, unreasonable, and contrary to the public interest.  (I&E MB at 30-31; I&E RB at 22).  


Additionally, I&E notes that its Witness Rachel Maurer agreed with Mr. Dybalski that PGW’s proposal to annualize and levelize its DSIC is appropriate.  According to Ms. Maurer, annualizing and levelizing the charge “should allow DSIC billings to remain relatively level throughout the year and pass DSIC costs equally to all customers.”
  Ms. Maurer also recommended that PGW be permitted to levelize and annualize its DSIC-eligible costs because those options are consistent with the Staff Report.
  (I&E MB at 31).


I&E further noted in its Main Brief that OCA Witness Everette also acknowledged that levelizing its DSIC would prove beneficial for PGW, since it operates using a cash flow method, meaning that its DSIC fluctuates each quarter depending on the amount of plant that PGW placed and booked into service during the previous quarter.
  According to Ms. Everette, “[t]he levelized approach would reduce the fluctuations in the DSIC rate, making its DSIC more similar to that of other natural gas distribution utilities.”
  (I&E MB at 31).


I&E maintains that permitting PGW to levelize and annualize its DSIC will result in an outcome that is both beneficial to PGW and to its ratepayers.  Reducing DSIC fluctuations and allowing PGW’s DSIC billings to remain level throughout the year will provide a more predictable revenue stream to PGW and allow PGW to pass DSIC costs equally to all customers.  I&E submits that this provision results in a more predictable and equitable result for all parties, and it is thereby in the public interest.  (I&E MB at 31-32).
3. EDF’s Position


It is EDF’s position that annualizing and levelizing the DSIC would make it much simpler for PGW to bill and administer the DSIC charge.  This would also make it easier for customers to understand the amount of the DSIC charges applied to their monthly gas bills.  EDF asserts that PGW’s request for a waiver is reasonable, since the Commission’s Staff recommended this change for PGW following an in-depth analysis of PGW’s system and assessment of all relevant information.  (EDF MB at 9).

4. OCA’s Position



In its Main Brief, OCA acknowledged that while all gas utilities’ revenues are impacted by seasonal usage variations, PGW may be more severely impacted due to its cash flow method of ratemaking.
  The OCA also notes that the record shows that PGW does not have a large outstanding amount of under-collections under its current DSIC structure.
  OCA requests that, if the Commission grants PGW’s request for a waiver of 66 Pa.C.S. § 1357(a)(1)(ii), PGW should be required:  to put accounting controls in place to ensure that DSIC revenues that are collected in advance of DSIC-eligible spending are designated for this purpose; to update the DSIC rate each quarter to reflect changes in projected construction costs and projected quarterly revenues; and do more to enroll customers in budget billing.  (OCA MB at 28-29).

5. OSBA’s Position

OSBA notes that this issue was already litigated when PGW initially petitioned the Commission to establish its DSIC in 2013.
  OSBA maintains that the Commission, in ruling on PGW’s petition, specifically noted and rejected the Company’s proposal to recover an annualized amount of DSIC-eligible costs as both inconsistent with the Final Implementation Order, the Model Tariff, and non-conforming to the filing requirements as provided by Act 11.
  OSBA argues that PGW’s proposal to annualize and levelize its DSIC based on forecasted costs is similar to the flawed proposal that was rejected by the Commission in 2013.  (OSBA MB at 12).
Additionally, OSBA initially argued in its Main Brief that PGW’s request for a waiver should be rejected because the Public Utility Code provides for a DSIC mechanism that is designed to compensate for actual costs incurred.  OSBA argues that PGW’s proposal to use forecasted costs for setting the DSIC is inconsistent with the plain language of Act 11.  (OSBA MB at 11-12).  However, in its Reply Brief, OSBA recognized that PGW has requested a waiver of those statutory requirements pursuant to 66 Pa.C.S. § 2212(c) which OSBA agrees is the appropriate mechanism for granting such a waiver.  (OSBA RB at 15).  

OSBA notes that PGW’s rationale for requesting annualization of costs is to stabilize the DSIC charge and to allow PGW to fully recover its claimed costs.  OSBA acknowledges that this would likely serve to reduce rate instability.  (OSBA RB at 15-16).


Additionally, OSBA notes in its Reply Brief that its Witness Knecht expressed concern that using a forecast mechanism would give PGW an incentive to include forecast costs in the DSIC, but then not actually make the capital improvements.  OSBA explains that this was the concern when PGW’s Petition included a proposal to eliminate the interest requirement on over-collections.  OSBA now acknowledges that, since PGW dropped its request to eliminate the interest requirement on over-collections, PGW’s incentive to over-collect is reduced.  As such, OSBA indicates that it will withdraw its objections to using annualized forecast costs for setting the DSIC if PGW’s proposal to increase the DSIC cap is rejected, and interest payments on DSIC over-collections are retained.  (OSBA RB at 16). 

In response to OSBA, PGW acknowledged that the Commission did not approve the use of a levelized and annualized DSIC when it first sought approval to implement a DSIC in 2013.  PGW referenced the May 9, 2013 Commission Order that stated:

While PGW, as a [City Natural Gas Distribution Operation] CNGDO, may seek a waiver or suspension of provisions of Act 11 pursuant to Section 2212(c) of the Public Utility Code, we find that PGW has not provided legal or factual basis for a waiver or suspension of the applicable statutory provisions to allow PGW to recover annualized costs through the DSIC.  Accordingly, we shall reject PGW’s request for a waiver that would allow use of annualized construction costs.” 

PGW argues that although the Commission rejected its request in that prior proceeding, the Order did not foreclose the issue for all time.  Instead, PGW asserts that the Commission left the door open for it to file a renewed waiver request to allow PGW to recover annualized costs through the DSIC.  PGW maintains that if this issue were permanently foreclosed, I&E would not have supported the request for levelization and annualization, and the PUC Staff Report would not have suggested that PGW should seek to levelize and annualize its billings for DSIC-eligible costs.
  Specifically, the Staff Report provided:

While the Commission agreed that PGW had not presented legal or factual basis to recover annualized costs through the DSIC, it noted that PGW has the opportunity to seek a waiver or suspension of Act 11, pursuant to Section 2212(c) of the Public Utility Code.  Based on actual experience with PGW’s unique DSIC mechanism and circumstances over the past two years, Staff recognized that it may be beneficial to reconsider this option if re-proposed by PGW.  Staff analysis indicates that this change in mechanism would facilitate the recovery of additional DSIC revenue that could be used to further expedite main replacement, but may not match on a quarterly basis what PGW has actually completed.

(PGW RB at 27-28).



I&E notes that the OSBA relies upon the Commission’s Order entered on April 4, 2013 at Docket No. P-2012-2337737, in which the Commission denied PGW’s initial request to annualize and levelize its DSIC as support that the instant proposal should be denied.  However, I&E argues that this position fails to address the Commission’s recent comments regarding the potential for PGW to use projected, annualized costs in its DSIC:  

It is noteworthy that PGW requested use of projected annualized costs in its DSIC Petition at Docket No. P-2012- 2337737.  At that time, certain parties objected to PGW’s request, noting that Act 11 only permits costs that are actually incurred to be eligible for DSIC recovery.  While the Commission agreed that PGW had not presented legal or factual basis to recover annualized costs through the DSIC, it noted that PGW has the opportunity to seek a waiver or suspension of Act 11, pursuant to Section 2212(c) of the Public Utility Code.  Based on actual experience with PGW’s unique DSIC mechanism and circumstances over the past two years, Staff recognizes that it may be beneficial to reconsider this option if re-proposed by PGW.

I&E contends that the Commission’s statement makes it clear that its past denial of PGW’s use of projected, annualized costs is not determinative of the outcome of any such future request.  (I&E RB at 23).



I&E also notes that the Commission Staff Report also addressed a safeguard that PGW could implement to ensure that its projections materialized:

To provide an additional consumer assurance that PGW will strive to complete installation of pipe and other infrastructure improvements at the levels included in its projections used to compute the annualized DSIC, PGW could be required to pay interest on over-collections to discourage intentional over-projection of infrastructure expenditures.
 

In this proceeding PGW has agreed to pay interest on overcollections, and has therefore instituted the additional level of protection contemplated in the Staff Report.  (I&E RB at 23-24).



I&E contends that PGW has not only presented a legal basis, under Section 2212(c) of the Public Utility Code, to recover its cost, but, through its testimony in this case, it has also presented a factual basis for such recovery, which speaks directly to the Commission’s concern that these bases were lacking in the prior petition.  I&E maintains that PGW’s unique DSIC mechanism and the circumstances surrounding PGW’s operation over the last two years, as presented in PGW’s Petition and the evidence submitted in this case, all combine to prove that PGW’s use of annualized, projected costs in its DSIC would be beneficial to both PGW and its ratepayers.  (I&E RB at 24).



The EDF also disagrees with OSBA’s position.  EDF notes that the OSBA correctly points out that the Commission previously denied PGW’s request to annualize and levelize its DSIC revenues related to PGW’s current DSIC charge.  However, EDF maintains that the Commission stated that PGW could renew this request in a future proceeding, with a specific reference to the Commission Staff’s recommendation that PGW seek a waiver to levelize and annualize its revenues in connection with PGW’s request to implement a 7.5% DSIC charge.  (EDF RB at 7).  

6. Discussion and Conclusions



OSBA ultimately acknowledged in its Reply Brief that annualization will likely serve to reduce rate instability and also that reinstatement of interest payments for over-collections helps to alleviate its concern about PGW’s potential to over-collect.  However, OSBA conditioned its withdrawal of its objection to PGW’s waiver request, in part, on the rejection of PGW’s request to increase the DSIC cap.  As we have recommended approval of PGW’s request to increase the DSIC cap, OSBA’s objection still stands.   

As previously noted, 66 Pa.C.S. § 2212(c) provides that “upon request of a city natural gas distribution operation, the commission may suspend or waive the application to a city natural  gas distribution operation of any provision of this title, including any provision of this chapter other than this section.”
  Although § 1357 does impose a limitation on the DSIC to costs related to actual expenditures, PGW, as a city natural gas distribution operation, may seek a waiver of the provision of that section.  PGW’s request may be granted as long as the waiver is “just and reasonable and in the public interest.” 
  Accordingly, we will review PGW’s Petition for Waiver pursuant to that standard.
Although the Commission did previously reject “PGW’s request for a waiver that would allow use of annualized construction costs,”
 we agree with PGW, I&E and EDF that the Commission’s rejection does not serve as a permanent bar to a renewed request in a future proceeding.  The Commission was clear that it denied PGW’s prior request because it had “not provided legal or factual basis for a waiver or suspension of the applicable statutory provisions to allow PGW to recover annualized costs through the DSIC.”
  In contrast to PGW’s prior DSIC proceeding, PGW provided a legal and factual basis justifying a waiver of 66 Pa.C.S. § 1357(a)(1)(ii) pursuant to 66 Pa.C.S. § 2212(c).  



As previously noted, PGW is a cash-flow regulated utility.  PGW demonstrated that, as a cash-flow regulated utility, the provisions of 66 Pa.C.S. § 1357(a)(1)(ii), which provide that a utility can only recover costs of eligible property that has been placed into service during the prior quarter, leave PGW at a disadvantage when it comes to recovering its DSIC.  As explained by PGW Witness Dybalski:

The DSIC for investor-owned utilities, and consistent with the “used and useful” rule that applies to their ratemaking, is calculated to recover the fixed cost of eligible property that has been placed in service during the prior quarter.

That has not been PGW’s experience.  PGW’s current, non-levelized DSIC structure does not result in a steadily increasing revenue stream.  PGW’s current DSIC structure has resulted, and will continue to result in, significant DSIC fluctuations – which vary throughout the year.  PGW’s DSIC is further impacted by seasonal usage variations.  PGW’s current DSIC structure has further resulted, and, if it is (sic) remains unlevelized, will continue to result in, PGW’s lowest DSIC being applied during the highest sales volume quarter.  This leads to PGW billing less annual DSIC revenue than intended in some months and, in other months, being unable to bill for the total value of the amount it has placed into service.  In some quarters PGW’s billings through the DSIC have been lower than 5% of PGW’s distribution revenues, and in others, its total expenditures amounted to as much as 7% of distribution revenues (although it nonetheless only billed 5%).  Not only does this result in a DSIC that is difficult for customers to understand and for PGW to administer, but also makes it very likely that PGW will not be able to timely bill all funds available at the cap level, whether 5% or 7.5%.

Although PGW was unable to demonstrate a factual basis for a waiver of 66 Pa.C.S. § 1357(a)(1)(ii) in its prior DSIC proceeding, PGW’s DSIC experience over the last two years demonstrates that this provision does in fact hinder PGW’s ability to recover DSIC charges.  



We agree that levelizing and annualizing PGW’s DSIC structure will improve rate stability, provide a more predictable bill for customers, and also provide more predictable cash flow for PGW’s main replacement, even while it experiences seasonal usage variations.  We also agree that PGW has demonstrated that a waiver of the provisions at 66 Pa.C.S. § 1357(a)(1)(ii) would be just and reasonable and in the public interest.  Accordingly, we recommend that PGW be granted a waiver of the provisions at 66 Pa.C.S. § 1357(a)(1)(ii).  

H. 
Implementation of and Conditions on the Levelization/Annualization Waiver
1. PGW’s Position



PGW proposes to bill customers a uniform amount each quarter, designed to collect the projected DSIC funded construction budget, up to a maximum of 7.5% (currently $33 million), exclusive of reconciliation, of distribution revenues over twelve months.  PGW also proposes that its DSIC be levelized and annualized in calendar year 2016.
  PGW and I&E reached an agreement as to starting levelization and annualization in calendar year 2016 (as soon as possible after a Commission order approving PGW’s Petition).
  PGW indicates that its increased levelized DSIC will begin to be charged after the Commission issues an order approving its DSIC increase and PGW submits its compliance filing.  Nevertheless, PGW maintains that its construction budget for accelerated main replacement will be capped at $33 million.
 (PGW MB at 39).



PGW explains that its requested waiver for levelization and annualization will permit it to bill customers for main replacement in a more timely manner.
  PGW proposes that the uniform amount be based on forecasted spending, i.e., PGW’s annual construction budget for accelerated main replacement.  PGW maintains that basing the uniform, levelized and annualized DSIC rate on forecasted DSIC eligible capital spending will provide revenue as the spending is occurring and would correspond with the “pay as you go” method of billing for DSIC and PGW’s cash flow methodology.
  (PGW MB at 39).


PGW further proposes to review the uniform amount quarterly and adjust the percentage to account for these items.  PGW and I&E reached agreement on the quarterly reports and adjustments.
  That paragraph states that PGW will provide to I&E on a quarterly basis:

(a)
all quarterly reconciliation updates and shall agree to honor all appropriate requests for back-up information;
(b)
for a period of three years from the date the PUC approves PGW’s Amended LTIIP (or a shorter time period by mutual, PGW/I&E agreement), the actual number of: a) personnel (by job description); and b) contractors that are OQ qualified to work on live gas, compared to the numbers for each identified in PGW’s Amended, approved LTIIP.
  
(PGW MB at 40).  



Additionally, PGW indicates that its quarterly reconciliation update will include the amount actually billed to customers in the quarter as well as the amount of actual main replacement placed in service during the quarter.
  Rather than make a mandatory update/change to DSIC each quarter, PGW expects to adjust the DSIC levels for material differences to mitigate against a significant over or under collection.
  According to PGW, during a year it may (a) make an adjustment to the construction budget for the accelerated replacement program and (b) review the annualized DSIC percentage.
  PGW maintains that this process may lead to revisions and/or quarterly adjustments to the annualized DSIC percentage.
  Revisions or adjustments would be made for the difference between projected and actual billed amounts, and to recognize changes to the construction budget during the year for the accelerated replacement.
  (PGW MB at 41).


PGW expects that a material difference would be triggered by an increase or decrease in its projected DSIC-eligible costs of $200,000 or more.
  The use of a trigger for changes is comparable to the 2% change of known and measurable change which triggers a revision in gas costs.
  But, PGW does not believe it is beneficial to update the DSIC every quarter to reflect the most recent projected annual revenues.
  The costs of making the adjustments for deminimus differences in actual and projected amounts might outweigh the benefits of said adjustments.
  This is consistent with the view of Commission Staff, which noted that, ideally, the DSIC should remain relatively level throughout the year in order to pass costs equally to all customers.
  (PGW MB at 41-42).  


PGW argues that it should not be required to reconcile projections with actual amounts each quarter.  PGW explains that the first quarter would never match the forecasts for the entire year.  PGW further explains that January and February are traditionally low construction months
 but approximately 47% of its total revenues are billed in January, February and March.
  Such facts make it impractical to update the levelization and annualization level for material changes in actual construction and revenue levels until later in the year.  PGW believes that it will have better information to make such adjustments for material changes by October 1.
  PGW indicates that it would be willing to commit to adjusting the DSIC percentage by October 1 if projected total billings and expenditures for the remainder of the year indicate that a material over or under-collection was likely to develop.  The reasonable standard for materiality would be plus or minus 2% (or approximately $660,000).  (PGW MB at 42).



PGW notes that it will be paying interest on over-collections.  PGW maintains that, since interest will be paid on over-collections, customers can be assured that PGW has an incentive to accomplish the pipeline replacement and infrastructure targets that it has set.
  (PGW MB at 42).



Additionally, PGW notes that the request for levelization and annualization will not impact the audit and reconciliation process.
  The Commission’s Division of Audits conducts audits on the DSIC periodically, and an annual reconciliation audit is conducted to ascertain any over or under-collections.
  The audit and reconciliation process work to ensure that dollars collected by the DSIC are used for “at risk” main replacement.
  While the audit and reconciliation process does not explicitly require the segregation of funds, that process works to return to ratepayers (with interest) any amounts collected that, for whatever reason, are not spent on DSIC eligible projects described in PGW’s LTIIP, such as “at risk” main replacement.
  That process does not permit any diversion of DSIC revenues for any other purpose.  Accordingly, PGW maintains that there is no need to further segregate DSIC revenues from other revenues.
  (PGW MB at 43).

2. I&E’s Position



I&E contends that PGW’s request for levelization should be implemented as proposed in PGW’s Petition.  Moreover, I&E opines that no further conditions upon PGW’s request are warranted.  (I&E MB at 32; I&E RB at 25).

3. EDF’s Position



The EDF maintains that PGW needs to collect these revenues starting at the beginning of the year in order to fully fund the expanded pipeline replacement program.  The EDF contends that if the changes are not implemented at that time, then PGW would not be able to collect enough revenues to pay for the planned higher rate of pipeline replacement.  Accordingly, the EDF asserts that PGW’s request to implement these changes effective January 1, 2016 is reasonable and should be approved.  (EDF MB at 9-10).

4. OCA’s Position



OCA maintains that 66 Pa.C.S. § 1357(a)(1)(ii) embodies the “used and useful” principle that is used in the rate base/rate of return construct and provides an element of protection for consumers.  As such, OCA asserts that if this consumer protection is eliminated, PGW should be required to take steps to mitigate any potential harm to customers.  As previously noted, PGW should be required:  to put accounting controls in place to ensure that DSIC revenues that are collected in advance of DSIC-eligible spending are designated for this purpose; to update the DSIC rate each quarter to reflect changes in projected construction costs and projected quarterly revenues; and do more to enroll customers in budget billing.  (OCA MB at 29).

a. Accounting Controls Proposal



Regarding the accounting controls suggestion, OCA notes that PGW Witness Dybalski stated that, with regard to designating the incremental DSIC revenues, “there is no need to segregate DISC (sic) revenues from other revenues.”
  However, OCA argues that as a cash flow company, PGW should not be permitted to divert ratepayer collections for one purpose to another purpose.
  The Company is proposing to charge customers the DSIC prior to spending on infrastructure investments rather than charging customers for plant already in service.  Consequently, OCA maintains that in order to ensure that DSIC revenues are available at the time of expenditure and spent the way PGW has proposed, it is important to designate DSIC funds.
  It is OCA’s position that this is the only way the Commission can ensure that the funds collected from customers are available and spent as intended by Act 11.  (OCA MB at 30).

In response, PGW maintains that OCA’s concerns have been satisfied.  PGW contends that the record shows that there is no need for additional accounting controls.  PGW asserts that its existing proposal does not permit any diversion of DSIC revenues for any other purpose.  Moreover, PGW maintains that OCA’s Witness Everette acknowledged during cross-examination that PGW’s proposal would satisfy OCA’s suggestion on this point:

Q:
Ms. Everette, what confuses me is this.  Let’s say, hypothetically, PGW can’t find enough contractors to do the work that’s necessary for the expansion of 7 and a half percent, then PGW’s not going to do the work; right?

A:
I would say they wouldn’t.  And the reason this matters is that PGW is proposing to charge the ratepayers before they have spent any money, before they’ve done any of that.  And so the issue is, if you aren’t able to spend what you’re proposing to spend, then it’s not fair to ratepayers that they pay that money up front and maybe get refunded a year later.  But, I mean, I think it’s very clear that PGW’s service territory is not an extremely well off service territory.  You know, there’s a huge amount of customers in poverty or deep poverty.  And so I don’t think it makes sense to just hope we can spend 33 million, and then if we don’t have the employees or we don’t have the contractors, that then we refund.  And so the reason this is so relevant is that you’re – that you’re proposing to charge it up front.

Q:
But you – I think you just acknowledged, this is an automatic adjustment clause; right?  So if the company doesn’t spend the dollars, it returns those dollars to customers; correct?

A:
Correct.

Q:
And does it return it with interest?

A:
It is – yes.
  

***

Q:
The other issue, I guess, or maybe the final issue, that I’m befuddled by is the suggestion that PGW has to somehow segregate the dollars that are collected from the DSIC.  I don’t even quite know what you mean by that.  Do you mean like a separate bank account?

A:
Well, just to clarify.  The word “segregate” came from the PGW testimony, and I realize that I used it in my question on page nine, but the word that I used in my testimony was that they needed to designate the revenues.  I wouldn’t say that they need a separate bank account.  That was not my recommendation at all.  I’m just saying, if you are going to be collecting the revenues in January, it needs to be very clear that x amount of revenues have been collected, so that those revenues are all then spent on the DSIC eligible projects.

Q.
And did you hear Mr. Dybalski’s testimony this morning that we’ll be filing quarterly reports that list the amount that is billed and the amount that is expended each quarter?

A.
And I think that would satisfy my suggestion here.
 

(PGW RB at 29).

b. Quarterly Adjustments Proposal



Regarding the quarterly adjustment suggestion, OCA notes that PGW’s proposal indicates that the annualized, levelized DSIC would be set annually based on the DSIC funded construction budget.
  In his testimony, PGW witness Dybalski stated that “PGW may make quarterly adjustments to the annualized DSIC for the difference between projected and actual billed amounts” and “PGW may make quarterly adjustments to account for changes to the construction budget during the year for the accelerated replacement program.”
  When asked during the evidentiary hearing to quantify when the Company would or would not make a quarterly adjustment, Mr. Dybalski indicated that PGW would make an adjustment if the change in projected spending amounted to more than $200,000.
  With regard to revenues, Mr. Dybalski testified that the trigger might be $500,000 to $1 million.
  OCA notes that PGW does not propose to be required to make an adjustment in any quarter if these deviations are met.
  (OCA MB at 30).



OCA contends that it is PGW’s position that, if dollars are overcollected from ratepayers, no harm is done because the amounts will be refunded with interest.
  OCA argues that PGW’s position ignores the fact that until refunds are paid, customers do not have access to those dollars.
  Given the economic demographic of PGW’s service territory, OCA believes that this does constitute a “harm.”  As stated by OCA witness Everette:  “PGW should not collect from ratepayers any more than it can spend in the rate period to avoid unnecessarily and unreasonably burdening customers.”
  Accordingly, OCA asserts that if the levelized, annualized DSIC proposed by PGW is approved, PGW should be required to update the DSIC rate each quarter to reflect changes in projected construction costs and projected quarterly revenues, in order to reduce under or over collections.
  It is OCA’s position that the decision whether to update the DSIC rate in response to a change should not be discretionary.  (OCA MB at 31).

In response, PGW maintains that to the extent that OCA is calling for something more than PGW has agreed to do, OCA’s proposed quarterly update demands are satisfied by PGW’s triggers for quarterly adjustment.  (PGW RB at 29-30).  OCA agrees based on PGW’s compromise set out at page 42 of its Main Brief:
PGW indicates that it would be willing to commit to adjusting the DSIC percentage by October 1 if projected total billings and expenditures for the remainder of the year indicate that a material over or under-collection was likely to develop.  The reasonable standard for materiality would be plus or minus 2% (or approximately $660,000).  

OCA explains that its initial concern was that the company did not want any limitation on its discretion whether to make an adjustment, even if changes in projected spending or revenues met its own criteria for materiality.
  OCA submits that PGW’s compromise is reasonable, with the expectation that in earlier quarters, the Company will elect to make adjustments to mitigate against a significant over collection.
  (OCA RB at 17).

c. Budget Billing Proposal


Regarding OCA’s budget billing proposal, OCA maintains that If PGW’s customers will be charged the same 7.5% DSIC rate each month, PGW should be required to do more to enroll customers in budget billing to avoid significant swings in bills in seasons of high and low usage.  OCA witness Everette explained her recommendation, stating:

If the Commission allows PGW to annualize and levelize the DSIC portion of bills, the Company should also make efforts to levelize the entire bill for residential customers.  PGW’s tariff currently allows for budget billing. I recommend that PGW develop a plan to enroll a greater percentage of its customers in budget billing.  Levelizing bills would be consistent with the Company’s arguments that customers want predictable bills (Petition, page 4) and it will provide some relief for customers who are paying higher winter bills and will see an increase in the DSIC charged in the winter months if the DSIC is levelized.
  (MB at 31).

In other words, PGW should be required to increase its efforts to ensure that all customers who are eligible are aware of the budget billing program and have the informed option to enroll, to both mitigate the impact of the DSIC rate increase for customers and to reduce the fluctuations in PGW’s revenue cycle.
  (OCA MB at 32).


In response, PGW asserts that OCA’s proposal should be rejected.  PGW maintains that the record does not show that there is a need to increase awareness of PGW’s Budget Billing program, nor is there anything in the record to suggest that PGW’s residential customers are not aware of PGW’s budget billing program and/or a need to modify the budget billing program itself.  (PGW MB at 44; PGW RB at 30).


PGW explains that it offers a budget-billing plan to residential customers that averages the cost of gas service over a 12-month period.  In accordance with its tariff, PGW reviews customer accounts at least three times during the 12-month period and makes adjustments, if necessary, to keep monthly payments in line with projected and actual charges.
  PGW also reviews accounts at least once yearly to bill for actual usage, pursuant to a true up bill.
  Accordingly, budget billing does not levelize a customer’s charge for 12 months.  In fact, budget billing charges are adjusted each quarter.  (PGW RB at 31).


PGW argues that there is no reason why PGW should do more to ensure that additional customers enroll in its budget billing program.  PGW explains that as of October 2015 it had over 42,000 customers in its (non-payment agreement) budget billing program.
  In addition, PGW offers payment agreements to many of its customers.
  PGW witness Dybalski’s testimony states that “residential customers were provided with 77,936 (non-CAP, PGW and PUC provided) payment agreements in 2014; of this number 53,491 agreements were for confirmed low-income customers.”
  Per Mr. Dybalsik, most PGW customers on payment arrangements are also on budget billing.
  Additionally, PGW asserts that it already offers numerous programs to help low income customers maintain utility service.
  (PGW RB at 31).



OCA counters that the record does support its recommendation.  OCA notes that PGW has over 500,000 customers,
and that PGW acknowledged that there are approximately 120,000 customers, or fewer than one-quarter, who are on budget billing.
  While one-third of PGW’s customers are considered low income, only 13% of customers are on the CRP program.
  Given the number of customers who are not choosing or required to enroll in budget billing, OCA posits that it is reasonable for the Company to make additional efforts to ensure that eligible customers are aware of the program and have the informed option to enroll.  Moreover, OCA maintains that increasing awareness of the budget billing option may provide some relief for customers who are paying higher winter bills and will see an increase in the DSIC charged in the winter months if the DSIC is levelized.  (OCA RB at 18).

5. Discussion and Conclusions



We do not share OCA’s concern that PGW may divert DSIC collections for another purpose.  We instead agree with PGW that its existing proposal will not allow for diversion of DSIC revenues for another purpose.  In the event that there is an amount of DSIC revenues collected that are not used for replacement of at-risk mains, PGW must refund those revenues to its customers with interest.  Moreover, PGW will be filing quarterly reports that will outline the specific amount billed to customer and the amount spent on infrastructure improvement each quarter.  We are satisfied that these existing accounting controls are sufficient to hold PGW accountable for their DSIC collections and DSIC expenditures.



We also find that PGW’s proposal, to make adjustments to the DSIC when there are material differences between projected and actual billed amounts or when there are material changes to the construction budget during the year for the accelerated replacement, to be reasonable.  Utilizing the 2% is consistent with Commission regulations regarding known and measurable changes in gas costs
 during the effective period of an annual levelized rate previously approved by the Commission, and provides a suitable guideline in this instance.  Moreover, we agree that the DSIC should remain relatively level throughout the year in order to pass costs equally to all customers.



We do not agree that there is a need for PGW to increase its efforts to ensure that all customers who are eligible are aware of the budget billing program and have an informed option to enroll.  Although PGW Witness Dybalski’s testimony demonstrated that less than 25% of PGW’s customers are currently enrolled in budget billing,
 there is nothing in the record to show that PGW’s remaining customers are not aware of PGW’s Budget Billing program.  



Additionally, OCA indicated in its Reply Brief that there a “number of customers whose (sic) are not choosing or required to enroll in budget billing…”  Although OCA did not quantify this “number,” it shows that there are PGW customers who are aware of PGW’s Budget Billing program who have decided not to pursue enrollment in this program.  While we understand OCA’s concern that there are a high number of PGW’s customers are low income, we agree with PGW that there is nothing in the record to demonstrate that there is a need to increase awareness of the Budget Billing program.  



Accordingly, we recommend that PGW’s request for levelization/annualization be implemented as proposed in its Petition.

IV. CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding.  66 Pa.C.S. §§ 1350-1360.
2. Act 11 authorizes the establishment of a DSIC to provide for the timely recovery of reasonable and prudent costs incurred to repair, improve or replace eligible property in order to ensure and maintain adequate, efficient, safe, reliable and reasonable service.  66 Pa.C.S. § 1353(a). 

3. Act 11 establishes a cap on the DSIC of 5% of distribution revenues.  66 Pa.C.S. § 1358(a)(1).  

4. Act 11 further provides that the Commission may upon petition grant a waiver of the 5% limit under this paragraph for a utility in order to ensure and maintain adequate, efficient, safe, reliable and reasonable service.  66 Pa.C.S. § 1358(a)(2).

5. The Commission may grant a waiver of the 5% limit if necessary to ensure and maintain safe and reliable service.  Implementation of Act 11 of 2012, Docket No. M-2012-2293611, Final Implementation Order (Order Entered August 2, 2012).

6. PGW has the burden of proof in this case.  66 Pa.C.S. § 332(a).  
7. As the party seeking the grant of waivers by the Commission, PGW bears the burden of proving by a preponderance of the evidence that it is entitled to relief.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa.Cmwlth. 2012).

8. An appropriately funded DSIC provides PGW with resources to address the problems presented by its aging distribution system in an orderly and comprehensive manner.  66 Pa.C.S. § 1353(a). 

9.
The Commission has statutory authority to approve a DSIC with a cap that exceeds 5% of billed revenues.  66 Pa.C.S. § 1358.  

10.
Having satisfied the waiver standard in Act 11, PGW’s proposals for waiver of the 5% DSIC limitation should be granted.  See 66 Pa.C.S. § 1358.

11.
PGW has met its burden of proving, by a preponderance of the evidence, that its proposal for a 2½ percentage point increase in the maximum allowed DSIC from 5% to 7.5% (not including reconciliation) for construction purposes, will “ensure and maintain adequate, efficient, safe, reliable and reasonable service.”  See 66 Pa.C.S. § 1358.  

12.
PGW has met its burden of proving, by a preponderance of the evidence, that its proposal for a total 10% cap, including any reconciliation recovery will “ensure and maintain adequate, efficient, safe, reliable and reasonable service.”  See 66 Pa.C.S. § 1358.  

13.
The Commission has the legal authority to suspend or waive the application to PGW of any provision of the Public Utility Code, including any provision of Chapter 22 (relating to Natural Gas Competition), other than Section 2212.  66 Pa.C.S. § 2212.

14. PGW has met its burden of proving, by a preponderance of the evidence, that its proposals for waivers of requirements of Act 11
 so as to permit PGW to use an annual, levelized charge as the basis for establishing a DSIC, subject to subsequent true-up for PGW’s actual annual, 12-month experience should be waived pursuant to the authority in Section 2212 of the Public Utility Code.  See 66 Pa.C.S. § 2212.

15. Section 2212(f) of the Public Utility Code does not authorize the Commission to interfere with the payment of the $18 million City fee by PGW, and requires it to be collected in rates from customers.  66 Pa.C.S. § 2212(f).

V. ORDER

THEREFORE,

IT IS RECOMMENDED:

1. That the Petition of Philadelphia Gas Works, as modified by the Stipulation between Philadelphia Gas Works and the Bureau of Investigation and Enforcement, is granted.

2. That waivers requested by Philadelphia Gas Works to waive the current DSIC cap of 5% of distribution revenues and approve:  (1) a 2½ percentage point increase in the maximum allowed DSIC from 5% to 7.5% (not including reconciliation) for construction purposes; and (2) a total, 10% cap including any reconciliation recovery, both for service rendered on or after January 1, 2016, are granted and approved.

3. That waivers requested by Philadelphia Gas Works to waive or suspend the requirements of Act 11 so as to permit PGW to use an annual, levelized charge as the basis for establishing a DSIC, subject to subsequent true-up for PGW’s actual experience; are granted and approved.

4. That Philadelphia Gas Works shall place into effect a tariff supplement codifying these changes after the submission of a compliance tariff, on at least one day’s notice.
5. That Philadelphia Gas Works shall also make a formal request of the City of Philadelphia to waive its City fee.

6. That Philadelphia Gas Works shall file a Petition to Amend the Long Term Infrastructure Improvement Plan by December 31, 2015 or fifteen (15) days after the entry of the Commission’s Order approving the current Petition whichever is later.  

7. That the formal Complaint filed by the Office of Consumer Advocate at Docket Number C-2015-2504092 is dismissed.

8. That the record in this case be marked closed.

Date:  
  December 7, 2015  




/s/












Christopher P. Pell







Administrative Law Judge
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Administrative Law Judge   
� 	66 Pa.C.S. § 2212(e); 52 Pa.Code §§ 69.2701 to 69.2703.


� 	66 Pa.C.S. § 1358(c)(3); Department of Banking and Securities, Maximum Lawful Rate of Interest for Residential Mortgages for the Month of November 2015, 45 Pa. Bull. 6187, 6211 (October 17, 2015).


� 	Tr. 68-70.


� 	See 66 Pa.C.S. §§ 1353(b)(i)(iv), 1354(3), 1357(a)(2), 1357(b)(3) (relating to quarterly updates of the DSIC); 66 Pa.C.S. §§ 1357(a)(1)(ii), (a)(2), (b)(1); § 1358(b)(1) (relating to recovery of the fixed cost of eligible property that has been placed in service during the prior quarter); and, 66 Pa.C.S. § 1358(b) (relating to the charge reset). 


� 	See 66 Pa.C.S. §§ 1353(b)(i)(iv), 1354(3), 1357(a)(2), 1357(b)(3) (relating to quarterly updates of the DSIC); 66 Pa.C.S. §§ 1357(a)(1)(ii), (a)(2), (b)(1); § 1358(b)(1) (relating to recovery of the fixed cost of eligible property that has been placed in service during the prior quarter).


�	66 Pa.C.S. § 1358(e).


�  	Cf. 66 Pa C.S. § 1358(b).  The roll-over into base rates for costs that were being collected in the DSIC but remain to be collected in base rates.  See 66 Pa C.S. § 1358(b).


� 	Implementation of Act 11 of 2012, Docket No. M-2012-2293611, Final Implementation Order (Order Entered August 2, 2012).


� 	66 Pa.C.S. § 1358(a)(1).


� 	66 Pa.C.S. § 2212(c).  


� 	Pennsylvania Pub. Util. Comm'n v. PGW, R-2008-2073938, 2009 WL 884424 (Mar. 26, 2009).


� 	Implementation of Act 11 of 2012, Docket No. M-2012-2293611, Final Implementation Order (Order Entered August 2, 2012).


� 	66 Pa.C.S. § 1358 Customer Protections.


� 	Staff Report: Inquiry into Philadelphia Gas Works’ Pipeline Replacement Program at 32-34.


� 	PGW/I&E Exh. 1 (Stipulation) provides at ¶ 1: 


Subject to the additional provisions and modifications set forth herein, the Stipulating Parties recommend and agree to the approval by the [PUC] of PGW’s Petition for Waiver of Provisions of Act 11 to Increase the DSIC Cap to 7.5% (not including reconciliation), to set a cap including reconciliation of 10%, to permit levelization and annualization of DSIC Charges, and to permit PGW to begin to bill customers at the revised level, on or after January 1, 2016 (“PGW Petition”), and agree that the proposed waivers of portions of 66 Pa.C.S. §§ 1358 and 2212(c) should be granted.


� 	PGW St. 1 at 5; PGW St. 1-R at 3-4.


� 	PUC Staff Report at 32-34.   


� 	PGW St. 1 at 5.


� 	PGW St. 1, at 9.  


� 	PGW St. 1 at 12.  


� Staff Report, p. 3.  


� Staff Report, p. 4. 


� Petition, ¶ 18.


� PGW St. 1, p. 5, ln. 24- p. 6, ln. 2.


� PGW St. 1, p. 8.


� PGW. St. 1, p. 9, ln. 14-p. 10, ln. 4.


� PGW St. 1, p. 10, ln. 4-8.


� I&E St. No. 3, p. 2, ln 17-22.


� 	I&E St. No. 3, p. 3, ln 1-10.


� 	Stipulation, ¶1(B)(1)(c).


� 	Stipulation, ¶1(D)(a).  


� 	PGW St. 1, at 2.  


� 	Id.  


� 	PGW St. 1, at 10.


� 	66 Pa.C.S. § 1352(a); 52 Pa.Code §§ 121.1-121.5.


� 	Id.; 66 Pa.C.S. §§ 1301, 1353(b)(3), 1358(a)(2), 1358(b); Implementation of Act 11 of 2012, 299 PUR4th 367, 390 (Pa. PUC 2012) (Final Implementation Order).


� 	See OCA M.B. at 9-12; OSBA Brief at 8-11; PICGUG Brief at 8-13.


� 	Implementation Order, p. 41.  


� 	Staff Report at 4-7.  


� 	66 Pa.C.S. § 1352(a)(6), (7).  


� 	66 Pa.C.S. §§ 1352(a)(6), 1358(a)(1); Final Implementation Order at 41.


� 	PGW MB at 9-10.  


� 	66 Pa.C.S. § 1352(b) (“The regulations shall ensure that a distribution system improvement charge shall terminate if the commission determines that the utility is not in compliance with the approved plan”).


� 	PGW MB at 22-23.  


� 	PGW St. 1-R at 5-7.


� 	Tr. 41-42.


� 	OCA St. 1 at 10.  


� 	Id. at 10-12.  


� 	Implementation of Act 11 of 2012, 299 PUR4th 367, 390 (Pa. PUC 2012) (Final Implementation Order).  “[W]e decline to adopt the OCA’s recommendation to consider specific interest coverage ratios that would trigger a DSIC reset for city natural distribution companies. The Commission will monitor PGW's rate levels and financial condition pursuant to the standards set forth in our policy statement at 52 Pa.Code § 69.2703.”  Final Implementation Order at 390.  


� 	OCA St. 1 at 10 (citing OCA-I-12).  


� 	OCA St. 1S at 7-8.  


� 	Pa. Pub. Util. Comm’n v. Philadelphia Gas Works, Docket No. R-00061931, Order at 9-10 (Sept. 28, 2007); Petition of Columbia Gas of Pa., Inc. for Approval of a DSIC, 2014 Pa. PUC LEXIS 93, *42.  
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� 	Even if the FY 2018 rate increase remains at the PGW forecast levels, my rough calculations over the entire 2016 to 2021 forecast period suggest that PGW could simply finance the additional capital spending through debt, while continuing to improve its current financial condition, albeit a little less aggressively than under its current plan. 


� 	OSBA St. No. 1 at 7-8.


� 	OSBA, St. No. 1, p. 8, ln. 10-16.
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� 	Hearing Tr., p. 76, ln. 8-13.


� 	Hearing Tr., p. 76, ln. 14-21.   


� 	Implementation Order at 29.


� 	See, Implementation of Act 11 of 2012, Docket No. M-2012-2293611, Final Implementation Order entered August 2, 2012 (“Implementation Order”) at p. 6, fn. 18.  


� 	Tr. 68; Exh. JFG-2.  


� 	OSBA St. 1 at 4; OCA St. 1 at 10-11. 


� 	Tr. 70.  In a pre “Act 11” DSIC proceeding the Commission considered and rejected similar arguments from the OCA and OSBA demanding that a water distribution utility utilize other sources of funding rather than increase its DSIC cap.  See, Pa. Pub. Util. Comm’n v. Aqua Pennsylvania, Inc. R-2008-2079310 (July 23, 2009).  After reviewing the claims by OCA and OSBA and Aqua’s response that any additional funds were being used to fund its non-DSIC construction the Commission stated that “we recognize that there are other sources of capital that may delay or offset increases in the DSIC surcharge.  However, these funding sources do not eliminate need to increase the cap.”  Id. at 14.


� 	PGW St. 3-R at 4-5.    
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� 	OSBA St. 1 at 6; Staff Report at 44, 49.  
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� 	PGW St. 3-R at 5-7. 


� 	Id.  


� 	PGW St. 3-R at 5.
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� 	OCA MB at 12-13.
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� 	These additional programs include Customer Assistance and Referral Evaluation Services (which provides referral services for low-income, special needs customers), the Hardship Fund (which provides grants to customers who have had their utility service terminated or are in danger of termination) and LIHEAP enrollment assistance.  PGW uses targeted outreach activities to ensure that customers are aware of the various programs it offers.  Outreach activities include outbound calls, direct mail, community presentations in low-income communities, referrals from customer service representatives, social media and advertising campaigns.  Philadelphia Gas Works Universal Service and Energy Conservation Plan for 2014-2016 Submitted in Compliance with 52 Pa.Code § 62.4, Docket No. M-2013-2366301, Final Order at 10-11, 58-61 (Order entered August 22, 2014) (“USECP Final Order”).
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� 	PGW St. 2-R, p. 9, ln. 1-11.  


� 	66 Pa.C.S. § 1352(a).


� 	PGW/I&E Exh. 1 at ¶ 1(B)(1)(a-c).


� 	Id. at ¶ 1(B)(4).


� 	Implementation Order at 39.


� 	PGW St. 1 at 11; PGW St. 2 at 5.


� 	PGW St. 1 at 10.


� 	PGW St. 2 at 6.


� 	PGW St. 2-R at 10.  In July, 2013 a residential heating customer using 83 Mcf would have been billed $1427.70; when PGW’s 7.5% DSIC cap goes into effect that same customer will be billed $1217.16, or over $210 less per year.  Id.
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� 	PGW St. 3-R at 4-7.


� 	Tr. 53-54; PGW St. 2 at 5-6.
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� 	66 Pa.C.S.A. §1358(a)(1).


� 	PGW St. 2-R, p. 5.


� 	Tr. at 56.


� 	Tr. at 54.


� 	Staff Report p. 4.


� 	Tr. at 52.


� 	Stipulation, ¶1(D).  


� 	Ex. PGW-2 at p. 11.


� 	66 Pa.C.S. § 1358(a)(1); OCA St. 1 at 16.  


� 	OCA St. 1S at 5-6; OSBA St. 1S at 12.


� 	PGW St. 2R at 6.


� 	OCA St. 1S at 5-6.


� 	OSBA St. 1S at 12.  


� 	PGW St. 2 at 10-11.


� 	Id. at 11.


� 	PGW St. 2 at 12.
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� 	PGW St. No. 2R at 5.  


� 	OCA St. No. 1S, p. 10 and OSBA St. No. 2, p. 12.


� 	OCA St. No. 1, p. 16.


� 	66 Pa.C.S. § 1357(a)(1)(ii).





� 	The language “to ensure and maintain adequate, efficient, safe, reliable and reasonable service” appears in 66 Pa.C.S. §§ 1352(a)(7), 1353(a), and 1358(a)(1).
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� 	Id.
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� 	PGW St. 2 at 7.  
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� 	OCA St. No. 1, ln. 9-11.


� 	PGW St. 2 at 6-7; OCA St. 1 at 13.  


� 	OCA St. 1 at 12.


� 	Petitions of Philadelphia Gas Works for Approval of its Long-Term Infrastructure Improvement Plan and for Approval of a Distribution System Improvement Charge, Docket No. P-2012-2337737, Opinion and Order entered on April 4, 2013. 


� 	Id. at page 29. 


� 	Petitions of Philadelphia Gas Works for Approval of its Long-Term Infrastructure Improvement Plan and for Approval of a Distribution System Improvement Charge, Docket No. P-2012-2337737, Opinion and Order entered on May 9, 2013 at page 6.


� 	PUC Staff Report at 5-6, 42-44.  


� 	Id. at 44.
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� 	Id.
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� 	52 Pa.Code § 53.64(b).
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� 	PGW St. 2-R at 8. 
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� 	Tr. 57-58.  
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� 	I&E St. No. 1 at 5-7; PGW St. 2-R at 3; PGW/I&E Ex. No. 1 (Stipulation) at ¶ 1.A.


� 	PGW St. 2 at 11-13; PGW St. 2 at 7-11.


� 	PGW St. 2-R at 7; 66 Pa.C.S. § 1358(e).  


� 	PGW St. 2-R at 7.  


� 	PGW St. 2-R at 7-8.  


� 	Tr. 52-53, 117-118; PGW St. 2-R at 7.  


� 	PGW St. 2R at 7-8.


� 	OCA St. 1S at 9.  


� 	Id.  


� 	Tr. at 114-115.


� 	Tr. at 117-118.


� 	PGW St. 2 at 9.  


� 	PGW St. 2 at 10.
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� 	Id. at 59.  


� 	Id. at 60.  


� 	PGW St. 1R at 2.  


� 	Tr. 60-61.  


� 	OCA St. 1S at 11.  
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� 	Tr. 56-57, 59; OCA MB at 30-31.


� 	PGW St. 2 at 10; PGW St. 2R at 8; Tr. 50-51.


� 	OCA St. 1 at 13.  


� 	Id. 


� 	PGW Gas Service Tariff – Pa P.U.C. No. 2, Second Revised Page No. 26.


� 	Id.


� 	PGW St. No. 2-R, at 8.


� 	PGW St. No. 2-R, at 8-9.


� 	PGW St. No. 2-R, at 9.


� 	Id.


� 	USECP Final Order at 10.


� 	Audit Report at 6.  


� 	PGW St. 2R at 8-9.  


� 	Audit Report at 440.  


� 	52 Pa.Code § 53.64(b) specifically provides:


If there is a known and measurable change in gas costs during the effective period of an annual levelized rate previously approved by the Commission and the change, if reflected in a natural gas utility’s tariffs, would result in an increase or decrease in its gas cost rate tariffs of 2% or more, the natural gas utility shall file a proposed tariff incorporating the recalculated rate in accordance with the quarterly filing provisions of subsection (i)(5).
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