BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Leon Akerly						:	
							:
v. :		C-2015-2472693
:
National Fuel Gas Distribution Corporation 		:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


INTRODUCTION


		This decision sustains a formal complaint alleging Respondent was incorrect to require Complainant to pay to replace NFG’s natural gas meter which was broken by Respondent’s employees on June 25, 2014.  

HISTORY OF THE PROCEEDING


On March 12, 2015, Leon Akerly (Complainant or Mr. Akerly) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against National Fuel Gas Distribution Corporation (Respondent or NFG) alleging NFG’s personnel damaged its natural gas meter on Complainant’s property when removing the meter on June 25, 2014 after a microburst knocked down a portion of Complainant’s commercial structure located at 4680 Iroquois Avenue, Erie, Pennsylvania on June 24, 2014.  Mr. Akerly also contends NFG failed to provide customer service when it forced Complainant to pay $4,554.80 in September 2014 before NFG would install a meter and resume service to the service address.   Complainant asks the Commission to order NFG to repay $4,554.80 to Complainant.  
On April 8, 2015, Respondent filed an Answer, in which NFG averred the meter was damaged beyond repair when Complainant’s building fell on the meter during the microburst and it was appropriate for NFG to charge Complainant with the replacement cost of obtaining a new meter before service could resume.    

		On May 14, 2015, the Office of Administrative Law Judge issued a Call-In Telephone Hearing Notice, which scheduled an initial telephonic hearing to be conducted on June 16, 2015 before Administrative Law Judge (ALJ) Katrina L. Dunderdale.  On May 18, 2015, the ALJ issued a Prehearing Order, reminding the parties as to the date, time and manner of hearing, and advising the parties about various procedural rules including the rules concerning discovery, subpoena requests and presentment of documents to opposing parties.  

		On June 5, 2015, Complainant served via first class mail the Witness and Exhibit Lists, listing Exhibits A through E.  The same document, and its cover letter, indicated there would be a substitution of counsel.  In the cover letter, Complainant requested Respondent answer three questions and provide proof of those answers.

		On June 8, 2015, Respondent served via first class mail its Exhibit List, listing Exhibits A through E.  The cover letter indicated NFG would call only one witness.  On June 9, 2015, Respondent served Respondent’s Exhibit F via first class mail.

		On June 11, 2015, Complainant served Petitioner’s Objections to Respondent Witness & Exhibits & Motion for Exclusion upon the presiding officer and NFG’s counsel.  Complainant objected that Respondent’s lists were not received until six days prior to the hearing date and less than five business days prior to the hearing date.  In addition, Respondent supplemented the Exhibit List on June 10, 2015, which additional Exhibit (Exhibit F) was not received until June 11, 2015.  Complainant also objected to the exhibits on the grounds of hearsay and unfair prejudice.  

		On June 13, 2015, Respondent served upon the ALJ and Complainant’s counsel its Response to Complainant’s Objections to and Request to Exclude Witness and Exhibits.  Respondent contended the lists were served in accordance with 52 Pa.Code § 1.54(b)(1).  Furthermore, Respondent averred hearsay is not automatically excluded from admission and may be admissible pursuant to 52 Pa.Code § 1.2(a) and §5.401.

On June 16, 2015, the presiding officer convened the initial hearing as scheduled, at which Complainant was represented by Felicia R. Schroeck, Esquire, and Respondent was represented by Neal R. Devlin, Esquire.  Both parties appeared with four witnesses prepared to testify on Complainant’s behalf and one witness prepared to testify on Respondent’s behalf.

During settlement discussions on June 16, 2015, the parties were able to stipulate to the following facts:

1. There was a significant wind event which occurred at the service address on June 24, 2014.

2. Personnel from NFG came out to the service address on the evening of June 24, 2014 and also during the day on June 25, 2014.

3. Personnel of Complainant capped the natural gas line before NFG’s personnel first arrived at the service address on June 24, 2014.

Furthermore, the parties agreed the sole issue in this proceeding remains:  how was NFG’s gas meter damaged on or about June 24, 2014 and June 25, 2014.  (Tr. 27).

The presiding officer determined a continuance of the hearing was necessary for various reasons.  Concerning the Motion to Exclude, Complainant agreed no prejudice had occurred when counsel received Respondent’s lists on June 10, 2015 and that Motion was denied orally.  Second, various technological problems with the telephone systems developed during the initial hearing which made proceeding with the hearing unlikely to produce a clear transcript record.  Third, the parties needed additional time in which to engage in discovery about the factual elements incumbent in Complainant’s allegations and Respondent’s averments.  Fourth, Complainant’s counsel needed to file a Notice of Appearance and Withdrawal of Counsel by original counsel.

On June 17, 2015, the presiding officer issued the First Interim Order which continued the initial hearing from June 16, 2015, and provided time for the parties to conduct discovery.

By Telephonic Hearing Notice dated June 23, 2015, the Commission notified the parties the initial telephonic hearing in this case was rescheduled to August 25, 2015.  On August 25, 2015, the presiding officer convened the parties and conducted a hearing at which time Complainant appeared and was represented by Felicia R. Schroeck, Esquire.  Ms. Schroeck presented the testimonies of five (5) witnesses and offered seven (7) exhibits, which were marked and admitted.  Respondent was represented by Neal R. Devlin, Esquire, who presented the testimonies of three witnesses and offered six (6) exhibits, marked and admitted as NFG Exhibits A-4; B-4; C-3; D-2; D-3 and C-5.  Complainant and Respondent issued final statements on the record.  The transcript of the hearing contains seventy-five (75) pages and was received on September 29, 2015.  

On November 3, 2015, the presiding officer closed the hearing record by issuing the Interim Order Closing the Hearing Record.

FINDINGS OF FACT

1.	Complainant has owned land since 1964 on which he operates a business, American Biodiesel Energy (ABE).  (Tr. 69, 70).

2.	NFG provides commercial natural gas service account to Complainant at ABE’s facilities located at 4680 Iroquois Avenue, Erie, Pennsylvania (service address).  (Tr. 70). 

3. 	During the early evening hours on June 24, 2014, a microburst destroyed a building located at the service address and adjacent to NFG’s gas meter (Meter #95047).  (Tr. 27, 37, 48, 70; Complainant Exhibit A1). 

4. 	When Complainant’s grandson, Chase Akerly, arrived at the service address, he immediately noticed a strong natural gas smell and called Complainant to contact NFG about the gas leak.  (Tr. 48).

5.	Before NFG personnel arrived at the service address on the evening of June 24, 2014, Chase Akerly capped the natural gas pipeline.  (Tr. 37, 38, 48).

6. 	The microburst left the steel supports of the building intact but caused the walls to collapse in multiple directions, and destroyed the building wall, through which Meter #95047 was attached.  (Tr. 49, 54, 60, 63, 70, 80, 88; Complainant Exhibit A1).

7. 	The building wall did not collapse on top of Meter #95047 or damage Meter #95047 on June 24, 2014.  (Tr. 49, 54, 71, 73, 79, 81, 83, 88; Complainant Exhibit E4).

8. 	The force of the building wall collapse caused Meter #95047 and the attached 2-inch diameter steel inlet pipeline to break away at an adjacent steel connector and pull away from the building, leaving a U-shaped section of pipeline attached to the meter.  (Tr. 49, 50, 61-63, 78; Complainant Exhibit E4).

9.	On June 24, 2014, NFG personnel were unable to find the shut-off valve for the main pipeline and decided to return in the daylight on June 25, 2014.  (Tr. 49, 50).

	10.	On June 25, 2014, NFG personnel dug a deep hole at the service address in order to access the shut-off valve, which was shut off that day.  (Tr. 49, 76, 83, 99).

11.	To remove its Meter #95047 for inspection, NFG personnel used an excavator to drag Meter #95047, along with a section of U-shaped pipeline, for 20 feet across a cement pad at the service address.  (Tr. 50-57, 76-78, 84, 93; Complainant Exhibit E4).

12.	On June 25, 2014, NFG personnel used its excavator to hit Meter #95047 forcefully up and down against the cement pad in an attempt to separate the gas meter from the section of attached pipeline.  (Tr. 50-57, 77, 84; Complainant Exhibit D2). 

13. 	Meter #95047 was damaged before it left the service address when NFG’s personnel used the excavator bucket and claw to slam it against the cement pad in order to separate Meter #95047 from a section of attached pipeline.  (Tr. 50-57, 76-78, 84; Complainant Exhibit E2).   

14.	NFG’s personnel damaged Complainant’s cement pad on June 25, 2014.  (Tr. 54-56, 72, 77, 84; Complainant Exhibits D1 and D2).

15.	Sometime prior to September 5, 2014, NFG notified Complainant that Complainant would have to pay $4,554.80 to cover the cost of replacing Meter #95047 and installing a new gas meter before NFG would resume natural gas service as the service address.  (Tr. 87; Respondent Exhibit A).

16.	After removing Meter #95047, NFG sent it, along with a meter removal guide, to a warehouse in Buffalo, New York, for testing.  (Tr. 94; Respondent Exhibit D).

17. 	When NFG sent Meter #95047 for testing, the meter index was damaged and unable to provide a final meter reading.  (Tr. 95, 96; Respondent Exhibit D).

18. 	On August 28, 2014, NFG decided to retire Meter #95047 from service.  (Tr. 98; Respondent Exhibit C).  

19. 	On September 5, 2014, Complainant paid $4,554.80 to NFG.  (Tr. 100; Respondent Exhibit A).

20. 	On September 5, 2014, NFG installed a new meter plus one foot of a two‑inch service line at the service address.  (Tr. 100; Respondent Exhibit A).
21. 	On September 13, 2014, NFG’s meter shop determined Meter #95047 was damaged and could not be reused.  (Tr. 97; Respondent Exhibit E).

22. 	The testimony of Chase Akerly was accepted as credible as his testimony related to the condition of Meter #95047 after the microburst on June 24, 2014 and the actions taken by Respondent’s personnel to remove Meter #95047 on June 25, 2014.

23. 	The testimony of Leon Akerly was accepted as credible as his testimony related to the condition of Meter #95047 after the microburst on June 24, 2014 and the actions taken by Respondent’s personnel to remove Meter #95047 on June 25, 2014.

24. 	The testimony of Mark Bonamino was accepted as credible as his testimony related to the condition of Meter #95047 after the microburst on June 24, 2014 and the actions taken by Respondent’s personnel to remove Meter #95047 on June 25, 2014.

25. 	The testimony of Michael Martinez was accepted as credible as his testimony related to the condition of Meter #95047 after the microburst on June 24, 2014 and the actions taken by Respondent’s personnel to remove Meter #95047 on June 25, 2014.

26. 	The testimony of Andy McIntosh was not accepted as credible as his testimony related to the condition of Meter #95047 on June 25, 2014 and the actions taken by Respondent’s personnel to remove Meter #95047 on June 25, 2014.

27. 	The testimony of Gary Grack was not accepted as credible as his testimony related to the condition of Meter #95047 on June 25, 2014 and the actions he took to remove Meter #95047 on June 25, 2014.

28. 	The testimony of Kevin Dylewski was not accepted as credible as his testimony related to the condition of Meter #95047 on June 25, 2014 and the actions he took to remove Meter #95047 on June 25, 2014.

DISCUSSION

		Complainant alleges NFG’s personnel damaged its own natural gas meter when its personnel removed the meter on June 25, 2014.  Complainant contends NFG was in error to force him to pay $4,554.80, to cover the cost of a new replacement natural gas meter, as a pre-condition before NFG would install a meter and resume service to the service address.  Complainant asks the Commission to order NFG to repay him the sum of $4,554.80, which is the sum NFG required him to pay in order to have service resume at his business.    
 
Responsibility of Public Utility

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….  66 Pa.C.S.A. § 1501.

The Commission has the authority and responsibility to define reasonable service under 66 Pa.C.S.A. § 1501 and § 1502.  The Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility’s services and facilities.[footnoteRef:1]  The  [1:  	Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980). 
] 

term “service” should be “used in its broadest and most inclusive sense, including any and all acts done, rendered, or performed, and any and all things furnished or supplied…by public utilities…in the performance of their duties under the Public Utility Code.…”[footnoteRef:2]   [2:  	66 Pa.C.S.A. § 102.  
] 




Burden of Proof

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof by substantial evidence.  66 Pa.C.S.A. § 332(a).  Substantial evidence is defined as such evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:3]   [3:  	Norfolk & Western Ry. Company v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Board of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Dept. of Public Welfare, 480 A.2d 382 (Pa.Cmwlth. 1984).
] 


Upon a complainant’s presentation of evidence sufficient to satisfy initially the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, may shift to the public utility and require it to rebut the evidence of the complainant.  If the evidence presented by the public utility is of co-equal value or weight, the burden of proof has not been satisfied by that complainant.  A complainant still must provide additional evidence to rebut the contrary evidence presented by the public utility.[footnoteRef:4]   [4:  	Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967) and Burleson v. Pa. Pub. Util. Comm’n, 66 Pa.Cmwlth. 282, 443 A.2d 1373 (1982), aff’d 501 Pa. 443, 461 A.2d 1234.] 


Complainant’s Position
	
		Complainant contends NFG’s gas meter (Meter #95047) was not damaged as a result of the microburst hitting the building at his business on June 24, 2014.  Complainant avers the gas meter was damaged as a direct result of the actions of Respondent’s personnel who pounded the meter against the cement pad at the service address in an attempt to remove the meter from the attached input pipeline.  Complainant argues NFG was in error to require and demand that he pay $4,554.80 before NFG would resume natural gas service in September 2014 in order to pay for the costs of a new gas meter and to have NFG return to the service address to install the new meter.  Complainant requests the Commission order NFG to refund the money he paid to NFG ($4,554.80) in September 2014.

Respondent’s Position

		NFG argues Complainant must pay for the cost of the new gas meter because the gas meter was damaged when Complainant’s building fell on the gas meter when hit by the microburst on June 24, 2014.  NFG denies its personnel did not act in a reasonable and adequate manner on June 25, 2014 when they removed the gas meter from the service address.  NFG contends the gas meter was broken and damaged beyond repair before NFG entered onto the premises on June 24, 2014.

Negative Inference

		Complainant’s evidence and argument prevail in this proceeding.  Complainant specifically asked Respondent in discovery to identify each NFG employee who was at the service address on June 24, 2014 and June 25, 2014.  Respondent provided misleading information to Complainant by indicating the employees involved were listed on the proposed exhibits when, in fact, the proposed exhibits do not list the individuals.  Specifically, the supervisor who was present on June 25, 2014 testified (Andy McIntosh) but his name and employee number do not appear on any proposed exhibit.  (See discussion at initial hearing at transcript pages 13-108).

Complainant bears the burden of going forward with evidence to show Respondent failed to provide adequate, efficient, safe and reasonable service to him[footnoteRef:5], which he did through credible testimony.  At that point, the burden of proof remained squarely on Complainant’s shoulders but the burden of going forward shifted to the utility to rebut Complainant’s unequivocal evidence that the utility damaged Meter #95047.  The utility had within its unique possession evidence (Meter #95047) which could have been used to bolster Respondent’s personnel’s testimonies about the event of June 25, 2014.  Respondent provided exhibits which showed Meter #95047 was damaged by the time the gas meter was received at Respondent’s offices and warehouse.  But no evidence was available to show the condition of Meter #95047 prior to leaving the service address or prior to its removal from the rubble.  In fact, Respondent provided no photographic evidence.  Accordingly, a negative or adverse inference may be drawn when a party – upon whom a burden has fallen – fails to produce evidence within its peculiar control and possession.[footnoteRef:6]  The fact the utility did not attempt to produce the gas meter or a picture of the gas meter, which might have shown whether the utility provided Complainant with adequate and reasonable service can be taken as proof, through negative inference, that Complainant’s contention – that Respondent’s personnel damaged the gas meter – was correct.   [5:  	See 66 Pa.C.S.A. § 1501 and § 332.
]  [6:  	See Tremaine v. H.K. Mulford Co., 317 Pa. 97 (1934); Wilson v Pennsylvania Railroad Company, 421 Pa. 419, 210 A.2d 666 (1966); and Glover v. Com., Norristown State Hospital, 90 Pa.Cmwlth. 58, 494 A.2d 39 (1985).  See also Bonegre v. Workers’ Comp. Bd. of Rev., 863 A.2d 68 (Pa.Cmwlth. 2004).
] 


Credibility of Witnesses

		In this proceeding, two starkly-different pictures were provided by Complainant versus Respondent about the events on June 25, 2014 and the condition of the meter after the microburst.  Complainant’s witnesses consistently testified the meter was not broken as a result of the microburst, and the damages to the meter were caused by Respondent’s personnel.  Respondent’s witnesses provided equally consistent testimonies the meter was damaged when the building wall and concrete blocks fell on the meter, and they removed the meter from the service address carefully and without inflicting additional damage to it.  As a result of these two conflicting renditions about the events on June 24, 2014 and June 25, 2014, the presiding officer had to make credibility findings concerning which witness’ testimony was accepted as more credible than other witnesses who provided contrary evidence.[footnoteRef:7]   [7:  	Kirkwood v. Unemployment Comp. Bd. of Review, 106 Pa.Cmwlth. 92, 525 A.2d 841 (1987); Goodman v. Dept. of Public Welfare, 695 A.2d 945 (Pa.Cmwlth. 1997).] 


[bookmark: _GoBack]		Upon a full review of the testimonies, admitted exhibits, the parties’ respective final statements on the record, and the parties’ respective positions as specified in their filings, it is the decision of this presiding officer that Complainant provided evidence that outweighed the inconsistent, contrary evidence produced by Respondent.  Specifically, the testimonies of Complainant’s witnesses with personal knowledge of the condition of Meter #95047 on June 25, 2014, coupled with the photographic evidence of the damaged inlet pipe and damaged cement pad, outweighed the testimonies of Respondent’s witnesses who insisted they handled Meter #95047 gently and denied pounding the gas meter against the cement pad in order to remove the inlet pipe.  The strength of Complainant’s evidence amounted to substantial evidence which convinced the presiding officer that the damage to Meter #95047 resulted from the actions of Respondent’s personnel and did not result from the microburst.

Conclusion

Accordingly, Respondent was in error to require Complainant to pay for the costs of installing a new gas meter at the service address, and Respondent will be ordered to refund the sum of $4,554.80 to Complainant.  Complainant provided sufficient evidence to show Respondent did not provide reasonable and adequate customer service when NFG’s personnel removed the natural gas meter on June 25, 2014 because the actions of Respondent’s employees caused the damage to the gas meter.  The regulations require NFG to provide reasonable service, and using an excavator to bang repeatedly on the piping connected to the gas meter does not qualify as reasonable customer service.  Photographs admitted into evidence illustrate the inlet pipe was “pinched” at the end where the gas meter was attached.  The photographs also reveal the building collapsed in a haphazard, helter-skelter manner and the wall (through which the inlet pipe ran) did not fall down on top of the meter.  Furthermore, a careful reading of the testimonies of Respondent’s personnel shows that Respondent’s witnesses did not remove concrete blocks from on top of the gas meter and only had to remove the concrete blocks from around the gas meter and/or to clear a path.  Accordingly, this formal complaint is sustained in the ordering paragraphs below. 

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.

		2.	Complainant carries the burden of proving Respondent failed to provide reasonable and adequate customer service when it failed to remove the natural gas meter in an appropriate manner on June 25, 2014.  66 Pa.C.S.A. § 1501 and § 332.

		3.	Complainant met the burden of proving Respondent failed to provide reasonable and adequate customer service when Respondent required Complainant to pay the replacement costs for a natural gas meter damaged by Respondent’s personnel.  66 Pa.C.S.A. § 1501 and § 332.

ORDER


THEREFORE, 

IT IS ORDERED:

1. 	That the complaint of Leon Akerly versus National Fuel Gas Distribution Corporation at Docket No. C-2015-2472693 is hereby sustained.

2. 	That National Fuel Gas Distribution Corporation shall refund to Complainant the sum of Four Thousand Five Hundred Fifty Four Dollars and eighty cents ($4,554.80) within thirty (30) days from the date of the Final Order in this proceeding.

3. 	That the Secretary shall mark the docket of Leon Akerly versus National Fuel Gas Distribution Corporation at Docket No. C-2015-2472693 as closed.


	 
Date:  December 9, 2015							/s/			
						Katrina L. Dunderdale
						Administrative Law Judge
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