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OPINION AND ORDER 



BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of PECO Energy Company (PECO or Company) filed on August 17, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Conrad A. Johnson, issued on August 12, 2015.  No Replies to Exceptions were filed.  For the reasons stated below we shall grant the Company’s Exceptions and modify the ALJ’s Initial Decision. 
History of the Proceeding

On December 12, 2014, Frank R. Taylor (Complainant) filed a Formal Complaint (Complaint) with the Commission against PECO, requesting a Commission-issued payment arrangement.  

PECO filed an Answer on January 9, 2015, in which it averred that the Complainant previously had defaulted on two Company-issued agreements but had no recent Commission-issued agreement.  PECO agreed to granting the Complainant’s request for a Commission-issued payment arrangement.  

A telephonic hearing was conducted by ALJ Johnson on June 9, 2015.  The Complainant appeared pro se and testified on his behalf.  PECO was represented by counsel and presented the testimony of one witness and introduced five exhibits, which were entered into evidence.  The hearing resulted in a forty-seven-page transcript.  The record closed on July 7, 2015.  
   
At the hearing, the Complainant and PECO agreed to a mutually acceptable payment arrangement that allows the Complainant to pay back arrears in his account over a six-month period.  The Parties stipulated to the following: (1) the Complainant would make a payment of $124.64 on or before June 29, 2015, and the remaining outstanding balance of $1,946.46 would be placed on a payment arrangement for six months; (2) beginning with the July 2015 billing cycle, the Complainant would pay a budget amount of $120.00 toward current usage and $324.41 toward arrears; and (3) the budget amount would be reduced quarterly and would be subject to revision based on the usage for the service location where  the current budget is $120.00.   

I.D. at 5, Findings of Fact Nos. 13-17; Tr. at 17, 20, 21.  

On August 12, 2015, the Commission issued ALJ Johnson’s Initial Decision, in which he sustained the Complaint and ordered the Complainant to make payments in accordance with the stipulation he entered into with PECO.  I.D. at 9.  

As previously noted, Exceptions were filed by PECO on August 17, 2015.  No Replies to Exceptions were filed.  

Discussion

	A.	Burden of Proof

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania,                         72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

	B.	Legal Standards 

With regard to the Complainant’s request for a Commission issued payment arrangement, any decision thereon must be consistent with the provisions of Chapter 14 of the Public Utility Code (Code), 66 Pa. C.S. §§ 1401, et seq.  Chapter 14 directs how the Commission must establish payment arrangements.  Section 1405 of the Code, 66 Pa. C.S. § 1405, regarding payment arrangements, reads in pertinent part:

(b) Length of payment arrangements. The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

***

		(4)  Six months for customers with a gross monthly 				household income level exceeding 300% of the 					Federal poverty level.
            
***

   (d)  Number of payment arrangements.- Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement.  A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer. 

		Additionally, in this case, the Parties’ stipulations were received into evidence as matters of fact, consistent with Section 5.234(a) of the Commission’s Regulations, 52 Pa. Code § 5.234(a).  Section 5.234(a) provides the following:  “Parties may stipulate to relevant matters of fact or the authenticity of relevant documents. The stipulations may be received in evidence at a hearing, and when so received shall be binding on the parties to the stipulation with respect to the matters therein stipulated.” 

	C.	The ALJ’s Recommendation 

The ALJ made seventeen Findings of Fact and reached six Conclusions of Law.  I.D. at 4-5, 8-9.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

	As noted above, the ALJ sustained the Complaint and ordered the Complainant to pay PECO on the date due for payment of each monthly bill, the regular budget amount and 1/6th of the arrearage owed on his account to be calculated as of the date of entry of the Commission’s Order.  I.D. at 9.  The length of time for the Complainant to resolve the unpaid balance on his account was based on the Complainant’s monthly household income of $4,641, which amounts to 336 percent of the Federal Poverty Guidelines, and places the Complainant at a Level 4 income category.  I.D. at 8.   

	The ALJ also ordered that the payments will commence with the first monthly bill received after entry of the Commission’s Order and continue thereafter on the due date for the payment of each regular monthly bill until the arrearage on his account has been paid in full.  The ALJ also ordered PECO not to assess any late payment charges or terminate the Complainant’s service except for valid safety and/or emergency reasons, as long as the Complainant adheres to the terms of the ALJ’s Order.  However, if the Complainant fails to adhere to the terms of the Order, the ALJ ordered that PECO could terminate the Complainant’s service pursuant to Sections 101, et seq. of the Code, 66 Pa. C.S. §§ 101, et seq., and the Commission’s Regulations at 52 Pa. Code §§ 56.1, et seq.  I.D. at 9.

	D.	PECO’s Exception

	As a preliminary matter, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217      (Pa. Cmwlth. 1984).

	In its Exception, PECO points out an error in the ALJ’s Findings of Fact Number 17 regarding the stipulated monthly budget amount the Complainant will pay to PECO as part of the agreement.  

Finding of Fact No. 17 states as follows: “The Parties also stipulate and understand that the budget amount is reduced quarterly and is subject to revision based on the usage for the service location where currently the budget is $120.00.”  PECO submits that the ALJ incorrectly indicated in Finding of Fact No. 17 that the budget amount will be “reduced quarterly” rather than “reviewed quarterly” based on the Complainant’s usage.  Exc. at 1.  In explaining budget billing procedures, PECO first cites to Section 56.12 (7)[footnoteRef:1] of the Commission’s Regulations on Budget Billing: [1: 	We note that in its Exceptions, PECO incorrectly cites to § 56.14 of our Regulations as they pertain to “Budget Billing.”  The correct section of our Regulations associated with “Budget Billing” is §56.12 (7), as we indicate above.  ] 


Budget billing. A gas, electric and steam heating public utility shall provide its residential customers, on a year-round rolling enrollment bases, with an optional billing procedure which averages estimated public utility service costs over a 10‑month, 11-month or 12-month period to eliminate, to the extent possible, seasonal fluctuations in utility bills.

Exc. at 1-2 (citing 52 Pa. Code § 56.12(7)).  PECO also refers to Section 17.6 of its Tariff which contains provisions for budget billing as follows:

17.6  BUDGET BILLING.  
    (a) At the option of a customer receiving residential service under Rates R, R-H, RS-2, POL and GS, an estimated total bill for all service to be received by the customer over a twelve month period may be budgeted over the period and an average bill rendered monthly for payment each month.  Any difference between the budgeted amounts so paid and the actual charges for a twelve month budget period will at the customer’s option either be amortized over the next
twelve months or incorporated into the 12th month bill.

According to PECO, consistent with Section 17.6 of its tariff, the budget bill payment amount is an average of a customer’s usage over the previous twelve months, and defers a balance at times when the payment amount is lower than the monthly usage or provides a credit when the payment amount is higher than the monthly usage.  Exc. at 2.  Furthermore, PECO submits that the monthly payment amount is reviewed quarterly to ensure that the billed amount is consistent with actual usage so that the settlement at the end of twelve months does not adversely impact the customer.  PECO notes that if the budget billing were reduced quarterly, irrespective of usage, the Complainant would eventually pay nothing for electric usage charges.  Id.  PECO submits that this could not be what the ALJ had intended in granting the payment arrangement.  For this reason, PECO requests that the Commission modify Finding of Fact No. 17 to change “reduced quarterly” to “reviewed quarterly,” so that it is consistent with   Exc. at 2-3.

	E.	Disposition

We agree with the ALJ’s decision to sustain the Complaint.  The Complainant verified her monthly gross household income was $4,284.  A household consisting of one adult and one child with a monthly gross income of $4,284 exceeds 300 percent of the Federal poverty level.  Therefore, pursuant to Section 1405(b) of the Code, 66 Pa. C.S. § 1405(b), the Complainant must pay off the arrearage on this account within six months.  

Nevertheless, based upon our review of the record we agree with PECO’s Exception that Findings of Fact No. 17 in the ALJ’s Initial Decision is incorrect as stated and should be modified to reflect the Parties stipulation that the Complainant’s budget billing is “reviewed quarterly” rather than “reduced quarterly” and is subject to revision based on the Complainant’s usage.  As such, we shall grant PECO’s Exception and modify the Initial Decision accordingly.

Conclusion

Upon our review and consideration of the record evidence, we shall grant PECO’s Exception and modify Finding of Fact No. 17 in the ALJ’s Initial Decision consistent with the foregoing discussion; THEREFORE;

IT IS ORDERED:

1. That the Exceptions of PECO Energy Company filed on August 17,  2015, to the Initial Decision of Administrative Law Judge Conrad A. Johnson are granted, consistent with this Opinion and Order. 

2. That Finding of Fact No. 17 in the Initial Decision of Administrative Law Judge Conrad A. Johnson is modified to correctly reflect the Parties stipulation that the Complainant’s budget billing is “reviewed quarterly” rather than “reduced quarterly” and is subject to revision based on the Complainant’s usage.  

3. That the Initial Decision of Administrative Law Judge Conrad A. Johnson, issued August 12, 2015, is adopted, as modified.

4. That the Complaint filed by Frank R. Taylor against PECO Energy Company on December 12, 2014, at Docket No. F-2014-2460340 is sustained.  

5.	That this case be marked closed. 

[image: ]BY THE COMMISSION,


Rosemary Chiavetta
Secretary
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