BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Jarvis Hardy						:
							:
[bookmark: BMDocketNumber]	v.						:		C-2015-2491372									:
Pennsylvania American Water Company		:



INITIAL DECISION 


Before 
Steven K. Haas
Administrative Law Judge


INTRODUCTION


		This Initial Decision dismisses a Formal Complaint filed by a customer seeking a payment arrangement because the Pennsylvania Public Utility Commission (Commission) already ordered a payment arrangement for the customer in its decision on an informal complaint filed in 2014.  The customer defaulted on this first arrangement.  Under 66 Pa.C.S. §1405(d), absent a change in income, the Commission may not order a second payment arrangement for a customer if the customer defaulted on the first arrangement.  

HISTORY OF THE PROCEEDING

On June 22, 2015, the Complainant, Jarvis Hardy (Complainant or Mr. Hardy) filed a Formal Complaint with the Commission against Pennsylvania American Water Company 
(Respondent or PA American).  The Complainant is seeking a new payment arrangement.

On July 27, 2015, the Respondent filed its Answer to the Complaint.  Respondent admits that it provides water service to the Complainant at the address shown on the complaint.  It avers that the Complainant is not entitled to a new Commission-ordered payment arrangement because of a prior payment arrangement established by the Commission’s Bureau of Consumer Services (BCS) in response to an informal complaint filed by Mr. Jarvis in 2014.  Respondent avers that the Complainant defaulted on the prior BCS payment arrangement, that his current account balance is over $4,500.00, and that he has not made a payment since October of 2014.    

By Telephonic Hearing Notice dated August 5, 2015, the Commission scheduled an initial telephonic hearing in this proceeding for Tuesday, August 25, 2015, and assigned the proceeding to me.  A Prehearing Order dated August 10, 2015 was issued to the parties setting forth certain procedural requirements associated with participation in the initial hearing.

The telephonic hearing was held as scheduled on August 25, 2015.  Mr. Jarvis appeared on behalf of himself and presented testimony in support of his Complaint.  Respondent was represented by Michael A. Gruin, Esquire, who presented the testimony of Tawana Dean.  Ms. Dean sponsored Respondent Exhibit Nos. 1-3, all of which were admitted into the record during the hearing.

A transcript of 25 pages was generated and the record closed on September 8, 2015, upon receipt of the hearing transcript.     

  The proceeding is now ready for a ruling.

FINDINGS OF FACT

		1.	The Complainant in this proceeding is Jarvis Hardy.

		2.	The Respondent in this proceeding is Pennsylvania American Water Company.

		3.	Respondent provides water service to the Complainant at 8219 Sunset Drive, Tobyhanna, PA  18466.  Tr. 16-17.

		4.	The total outstanding balance on the Complainants’ account at the time of the hearing was over $4,500.00.  PA American Ex. No. 1.

[bookmark: _GoBack]		5.	In 2014, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at BCS Case no. 3262554.  Tr. 18; PA American Ex. No. 3. 

		6.	In its decision on the Complainant’s informal complaint, the BCS established a Level 1 payment arrangement whereby the Complainant was directed to pay $164.00 each month, beginning with his September 2014 bill.  Tr. 18; PA American Ex. No. 3.

		7.	The Complainant defaulted on the BCS-ordered payment arrangement.  Tr. 18; PA American Ex. No. 1.

		8.	The Complainant has not made a payment on his account since October of 2014.  Tr. 17; PA American Ex. No. 1.

		9.	The Complainant’s income has not changed since the BCS decision on his informal complaint.  Tr. 10.  

DISCUSSION

The Complainant has not disputed any of the outstanding charges on his account.  He is merely asking the Commission to establish a payment arrangement that is affordable to him for the payment of his outstanding balance.  Tr. 8.  The total outstanding balance on the Complainant’s account at the time of the hearing was in excess of $4,500.00.  PA American Ex. No. 1.  The Commission’s BCS established a payment arrangement for the Complainant in 2014 for the payment of the outstanding charges on his account.  Tr. 18; PA American Ex. No. 3.  Mr. Jarvis defaulted on the BCS-ordered payment arrangement.  Tr. 18. 

The Complainant bears the burden of proving that the utility is responsible or accountable for the actions or inactions alleged in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  In order to meet this burden of proof, the Complainants must show, by a preponderance of the evidence, that the Respondent is responsible for any violations alleged in the complaint.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990), alloc. den., 529 A.2d 654, 602 A.2d 863 (1992).  The “preponderance of the evidence” standard is met when one party presents evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util.  Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).

Finally, in order to ultimately prevail, the Complainant must prove that the action or inaction of the Respondent alleged in the complaint constitutes a violation of the Public Utility Code, the Commission’s regulations, or an order of the Commission.  66 Pa.C.S. § 701.  As explained below, the Complainant has failed to do so in this case.
  
The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401-1418 (Chapter 14), applies to this proceeding.  

The Commission has the authority to investigate payment disputes and establish payment arrangements, pursuant to 66 Pa.C.S. § 1405(a), within the guidelines set forth in 66 Pa.C.S. § 1405(b), which states:

(a)	General Rule.-The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

		As stated, the Commission may establish a payment arrangement between a public utility and a customer or applicant only within the limits established by 66 Pa.C.S. §§ 1401-1418.  

Chapter 14 provides that, absent a change in income, the Commission is precluded from establishing a second payment arrangement for a customer where the customer defaulted on a prior Commission-ordered payment arrangement.  66 Pa.C.S. § 1405(d) states as follows:

(d)	Number of payment arrangements. – Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a commission order or decision.  A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer.     

As noted above, the Complainant is not disputing any of the outstanding charges on his account.  He is merely asking the Commission to establish an affordable payment plan for him.  Tr. 8.  Company witness Tawana Dean testified that the Complainant filed an informal complaint with the Commission’s BCS in 2014, and that the BCS ordered a payment arrangement for the payment of the outstanding charges on the Complainant’s account.  Tr. 18.  The arrangement ordered by the BCS was a Level 1 payment arrangement.  PA American Ex.  She also testified that Mr. Jarvis defaulted on this payment arrangement.  Tr. 18.  The Complainant did not offer any evidence to dispute or otherwise challenge this evidence.  PA American has presented substantial, and undisputed, evidence in support of its position that, under, 66 Pa.C.S. § 1405(d), Mr. Jarvis is not entitled to a second Commission-ordered payment arrangement.  Since the Commission lacks the authority to establish another payment arrangement for the Complainant, the complaint must be dismissed.  



CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties to and the subject matter of this dispute.  66 Pa.C.S. § 701.

		2.	The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401-1418, applies to this proceeding.  

		3.	Absent a change in income, the Commission does not have the authority to order a second payment arrangement for a customer where the customer defaulted on a previous Commission-ordered payment arrangement.  66 Pa.C.S. § 1405(d).

		4.	Complainant has not sustained his burden of proving entitlement to a second Commission-ordered payment arrangement.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Formal Complaint filed by Jarvis Hardy against Pennsylvania American Water Company at Docket No. C-2015-2491372 is dismissed.

		3.	That the proceeding at Docket No. C-2015-2491372 be marked closed.


Date:	November 23, 2015						/s/			
		Steven K. Haas
		Administrative Law Judge
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