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The Complainant alleged that there were incorrect charges on her bills and she requested a payment arrangement.  In addition, she objected to the Respondent transferring an account balance from a Wyoming Avenue account to her current account.  The Complainant did not sustain her burden of proving that there were incorrect charges on her bills or that she was entitled to a payment arrangement.  The Complainant did not prove that the Respondent violated a statute or regulation when it transferred the balance from the Wyoming Avenue account into her account.  Therefore, the complaint is dismissed.

HISTORY OF THE PROCEEDING



On April 20, 2015, Peyton Holmes (“Holmes” or “Complainant”) filed a complaint with the Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”), alleging, among other things, the following: 1) that there are incorrect charges on her bill; 2) that the Respondent is threatening to terminate her service based on a bill from another address; and 3) that she wants a payment arrangement.  The Complainant stated that Yvette Rodriguez established the account at 102 West Wyoming Avenue in the Complainant’s name fraudulently.  The Complainant requested that all charges related to 102 West Wyoming Avenue be removed from her bill.


On May 11, 2014, the Respondent filed an answer.  The Respondent stated that the Complainant established service at 4036 N. Franklin Street, Philadelphia on June 1, 2004.  The Respondent averred that the Complainant established service at 102 West Wyoming Avenue, Philadelphia on May 16, 2011.  The Respondent removed the Complainant’s name from the Wyoming Avenue account on November 16, 2012.  The Respondent stated that the Complainant told its representative that she gave her friend permission to use her name to apply for service on Wyoming Avenue.  On December 17, 2012, the Respondent transferred the Wyoming Avenue account balance to the Complainant’s active account.  


By hearing notice dated June 11, 2015, the hearing in this matter was scheduled for Thursday, August 13, 2015 at 10:00 a.m. and the case was assigned to the undersigned.



A Prehearing Order was sent to the parties on July 30, 2015.



A hearing was held in this matter on August 13, 2015 at 10:00 a.m. in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Peyton Holmes, appeared pro se and testified in support of the complaint.  Shawane L. Lee, Esquire, represented the Respondent.  The Respondent presented one witness, Dana McCollum, a regulatory assessor for the Respondent, who sponsored ten exhibits: 
PECO Exhibit 1 - PECO Account Activity Statement for the Wyoming Avenue account from May 2011 through November 2012; 
PECO Exhibit 2 - Bureau of Consumer Services Decision Report (BCS #002958832) dated April 24, 2013;
PECO Exhibit 3 - PECO Account Activity Statement for the Franklin Street account from July 2012 through July 2015; 

PECO Exhibit 4 - Collection History for Franklin Street and Wyoming Avenue accounts; 

PECO Exhibit 5 - Complainant’s CAP History;
PECO Exhibit 6 - Financial History for the Franklin Street and Wyoming Avenue accounts;
PECO Exhibit 7 - Payment Agreement History;
PECO Exhibit 8 - late filed exhibit
-“Account Contact 11/19/12” regarding Wyoming Avenue account;
PECO Exhibit 9 - Bureau of Consumer Services Case Report (BCS #003126454) dated July 23, 2013;
PECO Exhibit 10 - Respondent’s letter to the Complainant dated August 5, 2013; and
PECO Exhibit 11 - Bureau of Consumer Services Decision Report (BCS #003126454) dated November 4, 2013.


The record was held open for the Respondent to submit a late filed exhibit, which was marked PECO Exhibit 8 (Tr. 38). 



On August 17, 2015, the Respondent submitted the late filed exhibit, PECO Exhibit 8, the Complainant’s contact on November 19, 2012 regarding the Wyoming Avenue account.  


The Complainant was instructed to submit any objection to the Respondent’s exhibit within ten days of receiving the exhibit (Tr. 38).  The Complainant did not object to the Respondent’s late filed exhibit.  Accordingly, it is admitted without objection.


The record in this case consists of a 39-page transcript of the hearing and eleven exhibits.  The record closed on September 17, 2015, when the transcript was received.

FINDINGS OF FACT

1. The Complainant is Peyton Holmes, who resides at 4036 North Franklin Street, Philadelphia, PA 19140. 

2. The Respondent in this proceeding is PECO Energy Company.

3. The Complainant initiated residential electric service at 4036 North Franklin Street on June 1, 2004 (Tr. 15; PECO Ex. 10).
4. The Complainant and her mother, Dondoretha Palmer, live at the Franklin Street property (Tr. 12, 24; PECO Ex. 6).

5. The Complainant was initially enrolled in the Respondent’s customer assistance program (“CAP”) on November 23, 2004 (Tr. 28; PECO Ex. 5). 
Wyoming Avenue Account

6. Electric residential service was established in the Complainant’s name at 102 West Wyoming Avenue, Second Floor, Philadelphia, PA 19140 on May 16, 2011 (Tr. 6, 15, 16; PECO Exs. 1, 10).
7. When a current customer establishes an account, the Respondent only requires the social security number for identification (Tr. 15). 

8. Since the Complainant had an account with the Respondent at 4036 North Franklin Street in 2011, the Respondent only required the Complainant’s social security number for identification to establish the Wyoming Avenue account (Tr. 15, 16).

9. To sign up with an electric generation supplier, the customer would be required to provide the PECO account number (Tr. 16).

10. Electric Respond Power, an electric supplier, was added to the Wyoming Avenue account in August 2011 (Tr. 16, 17; PECO Ex. 1). 

11. The Complainant never lived at 102 West Wyoming Avenue (Tr. 6). 

12. Yvette Rodriguez, the Complainant’s friend/neighbor, lived at 102 West Wyoming Avenue from May 2011 through November 2012 (Tr. 6).

13. The Complainant has known Ms. Rodriguez for more than twenty-five years (Tr. 9).
14. The Complainant and Ms. Rodriguez were next door neighbors and they grew up together (Tr. 6). 

15. A payment arrangement was established for the Wyoming Avenue account on September 6, 2011 on the $339.01 balance (Tr. 16; PECO Ex. 1). 
16. The following three payments were made on the Wyoming Avenue account: $40.00 on September 7, 2011, $50.00 on September 9, 2011, and $155.00 on November 1, 2011 (Tr. 17; PECO Ex. 1).

17. On December 13, 2011, the payment arrangement for the Wyoming Avenue account was in default (Tr. 19; PECO Ex. 1).
18. The winter moratorium for low-income customers prevents the Respondent from terminating service between December and March (Tr. 20).

19. On April 23, 2012, an informal complaint was filed with the Commission’s Bureau of Consumer Services (BCS #002958832) for the Complainant’s Wyoming Avenue account (Tr. 19; PECO Ex. 2). 

20. By decision dated April 24, 2012, BCS (#002958832), the Bureau of Consumer Services established a payment arrangement for the Complainant’s Wyoming Avenue account on the $1,073.38 balance (Tr. 19, 20; PECO Exs. 1, 2).

21. In addition to issuing a payment arrangement for a level 1 customer for the Wyoming Avenue account, the Commission waived the late payment charges (Tr. 20; PECO 
Ex. 2).

22. The Commission issued payment arrangement for the Wyoming Avenue account went into default on June 18, 2012 (Tr. 20; PECO Exs. 1, 4).

23. On June 22, 2012, the Respondent issued a 72 hour termination notice for the past due balance of $1,170.82 for the Wyoming Avenue account (Tr. 18; PECO Exs. 1, 4). 

24. On October 12, 2012, the Respondent issued a termination notice for a past due balance of $1,587.78 for the Wyoming Avenue account (Tr. 18, 19; PECO Exs. 1, 4). 

25. The Complainant was not enrolled in CAP for the Wyoming Avenue account (Tr. 28; PECO Exs. 1, 5).

26. The Complainant’s name was removed from the account for Wyoming Avenue on November 16, 2012, when a new customer applied for service at this address (Tr. 17, 21; PECO Exs. 1, 10).

27. The Respondent issued a bill for Wyoming Avenue account for $1,861.38 on November 20, 2012 (Tr. 21; PECO Ex. 1). 

28. The Respondent sent all bills relating to the Wyoming Avenue account to the Wyoming Avenue address (Tr. 31, 32; PECO Exs. 1, 10).

Franklin Street Account

29. On December 12, 2011, the Complainant was recertified on CAP for the Franklin Street property based on a monthly income or $1,913.00 for two adults and three children at 87% of the federal poverty level (PECO Ex. 1).

30. On November 19, 2012, the Complainant’s service on Franklin Street was terminated for non-payment (Tr. 9, 22, 24; PECO Ex. 3).

31. The Complainant’s service on Franklin Street was restored with a medical certificate on November 19, 2012 (Tr. 8, 24; PECO Exs. 3, 10).  

32. When the Complainant asked the Respondent to disconnect the service on Wyoming Avenue on November 19, 2012, the Respondent informed her that the service was no longer in her name (Tr. 25; PECO Exs. 8, 10).
33. The Complainant set up a password to access her PECO account since someone else was using her personal information (Tr. 25; PECO Exs. 8, 10).

34. Since the bill for the Wyoming Avenue account was not paid by the December 12, 2012 due date, the $1,861.38 final bill was transferred to the Complainant’s active account for Franklin Street on December 17, 2012 (Tr. 6, 21, 22; PECO Exs. 1, 3). 

35. The balance for the Franklin Street account was $1,305.20 before the Respondent transferred the balance from the Wyoming Avenue account (Tr. 30; PECO Ex. 3).  
36. On February 25, 2013, the Complainant defaulted on the payment arrangement that the Respondent issued on December 21, 2012 (Tr. 29; PECO Ex. 3).

37. When the Complainant contacted the Respondent on May 31, 2013, she disputed the charges for service regarding the Wyoming Avenue account and initiated a former address investigation (Tr. 9, 20, 25, 26; PECO Exs. 5, 10).

38. The Complainant filed a Bureau of Consumer Services informal complaint (#003126454) on July 23, 2013 (Tr. 12, 27; PECO Ex. 9). 

39. On November 4, 2013, the Bureau of Consumer Services dismissed the informal complaint (#003126454) (Tr. 27; PECO Ex 11).  
40. On December 3, 2013, the Complainant was removed from CAP for being over the income guidelines (Tr. 28; PECO Ex. 5). 

41. The Complainant’s last payment was on May 6, 2015 for $122.65 (Tr. 8; PECO Ex. 3). 

42. On May 29, 2015, the Complainant reported that her gross monthly household income was $2,055.10, which is 154% of the federal poverty level (Tr. 24; PECO Ex. 6).

43. On May 29, 2015, the Complainant’s household income consisted of $755.10 in Social Security Supplemental Income for her and $1,300.00 in Social Security Supplemental Income for her mother (Tr. 24; PECO Ex. 6).

44. At the time of the hearing, the Complainant was not enrolled in CAP 
(Tr. 28; PECO Ex. 5). 
45. At the time of the hearing, the Complainant’s household income consisted of $733.00 in Social Security Supplemental Income for her and $1,300.00 in Social Security Supplemental Income for her mother for a total of 2,033.00 (Tr. 12, 13).

46. At the time of the hearing, the Complainant’s account balance was $4,159.30 (Tr. 28; PECO Ex. 3). 
47. The Complainant’s balance contains $585.58 in CAP arrears (Tr. 28; PECO Ex. 1).

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



The Commission’s decision must be supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).

Wyoming Avenue Account



The Complainant alleged that she was not responsible for the charges that the Respondent transferred to her account.  During the hearing, the Complainant denied that she gave Yvette Rodriguez permission to use her name to establish electric service (Tr. 9).  In addition, she denied knowing about the account until the Respondent transferred the balance in December 2012.  The Complainant stated that she knew Ms. Rodriguez because they lived next door to each other when they were growing up (Tr. 10, 11).  The Complainant testified that her social security card was in her wallet when she lost it.  She believes that Ms. Rodriguez took her wallet (Tr. 11).  


The Complainant said that the Respondent told her that the charges would be removed if the person who used electric in her name came to the Respondent’s office and admitted it (Tr. 7).  Although the Complainant took Ms. Rodriguez to the Respondent’s office in June 2015 and Ms. Rodriguez admitted that she was responsible for the electric bill, the Respondent did not remove the charges from the Complainant’s account (Tr. 7). 


Ms. McCollum, a regulatory assessor for the Respondent, admitted that the Complainant and Ms. Rodriguez came to the Respondent’s office (Tr. 30, 31).  Ms. Rodriguez currently lives with her mother and does not have an electric account with the Respondent in her name (Tr. 31).  Ms. McCollum testified that the Respondent can only transfer an account balance into an active account (Tr. 31).  Since Ms. Rodriguez does not have an active account, the Respondent cannot transfer the balance.  



Ms. McCollum also testified that the Complainant told the Respondent that she gave Ms. Rodriguez permission to use her name to establish the account (Tr. 36, 37; PECO Exs. 8, 10).  During the November 19, 2012 conversation with the Respondent, the Complainant said that Ms. Rodriguez was responsible for paying the bill and transferring the service to her name (Tr. 26).  



Based on the evidence in the record, the undersigned concludes that the Complainant either established service for Ms. Rodriguez or gave Ms. Rodriguez permission to establish service in the Complainant’s name.  Since the Complainant lived on Franklin Street, it is reasonable to conclude that Ms. Rodriguez agreed to pay the bill and/or to transfer the bill into her name.  


Nevertheless, in light of the evidence in the record, the Complainant has not demonstrated that Ms. Rodriguez opened the account without the Complainant’s permission.  The Complainant did not present evidence in the form of documents, such as a police report, or testimony from the Complainant’s mother or Ms. Rodriguez to support the Complainant’s testimony regarding the Wyoming Avenue account.



The Respondent produced the record of the November 19, 2012 contact where the Complainant said that she allowed Ms. Rodriguez to open the account in her name but that Ms. Rodriguez was responsible for the bill and a letter from the Respondent to the Complainant containing the information from the November 19, 2012 conversation (Tr. 25, 27, 38; PECO Exs. 8, 10, 11).



The Complainant objected to the transfer.  She requested that the bill for Wyoming Avenue be removed from her Franklin Street account.  However, the Respondent complied with the Commission’s regulation at 52 Pa.Code § 56.16 when it transferred the balance.  That section provides:  

§ 56.16. Transfer of accounts.

(a) A customer who is about to vacate premises supplied with public utility service or who wishes to have service discontinued shall give at least 7 days notice to the public utility and a noncustomer occupant, specifying the date on which it is desired that service be discontinued. In the absence of a notice, the customer shall be responsible for services rendered. After a reasonable attempt to obtain meter access, if the public utility is not able to access the meter for discontinuance, service shall be discontinued with an estimated meter reading upon which the final bill will be based.  The resulting final bill is subject to adjustment once the public utility has obtained an actual meter reading. 

(b) In the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a public utility may transfer an unpaid balance to a new residential service account of the same customer. 



After the Respondent issued the final bill for the Wyoming Avenue account, the bill was transferred to the Complainant’s current account on Franklin Street.  The Respondent transferred the outstanding balance from the Wyoming Avenue account to the Franklin Street account in accordance with the Commission’s regulations.  Therefore, the Complainant failed to prove that there were incorrect charges on her bill.  Based on the evidence in the record, the Complainant is responsible for paying for the final bill from Wyoming Avenue.  

Payment Arrangement


The Commission follows the rules set forth in the Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401 et seq. when it addresses payment arrangements.  
Section 1405 (c)-(f) provides guidelines for determining whether a payment arrangement can be issued and the length of the payment arrangement.  Those sections provide:

(c) Customer assistance programs. --Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.

(d) Number of payment arrangements.--Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a commission order or decision.  A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer.

(f) Failure to comply with payment arrangement.--Failure of a customer to comply with the terms of a payment arrangement shall be grounds for a public utility to terminate the customer's service. Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.



Emphasis added.


Although Section 1405(c) of the Public Utility Code, 66 Pa.C.S. § 1405(c), prohibits the Commission from setting a payment arrangement on an arrearage accrued under customer assistance program rates, when a Complainant has a mixed arrearage, the Commission may bifurcate the arrearage and establish a payment arrangement on the non-CAP arrearage.  Nevertheless, the Commission is not required to set a payment arrangement on a bifurcated arrearage and may decline to do so if the Complainant has exhibited a poor payment history and inability to keep prior payment agreements with the company.  Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 (Order entered September 12, 2013).  Since the Commission can only give a limited number of payment agreements, a payment agreement issued on a non-CAP arrearage in a scenario where the Complainant is likely to default is not in the customer’s best interest.  Joy Turner v Philadelphia Gas Works, C-2013-2388319 (Opinion and Order Entered June 19, 2014). 



In this case, the Complainant has been on CAP in the past.  However, she has not been enrolled in CAP since 2013 due to her income.  The CAP arrearage is $585.58 and the remaining balance is $3,573.72 (Tr. 28 PECO Ex. 3).  The Complainant has defaulted on payment arrangements by the Respondent and a payment arrangement issued by the Commission.  Since the Complainant had a payment arrangement from the Commission, a review of Sections 1403 and 1405(d) of the Public Utility Code, 66 Pa.C.S. §§ 1403, 1405(d) is warranted.
A change in income is a decrease in household income of 20% or more if the customer's household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the federal poverty level.  66 Pa.C.S § 1403.



The Complainant’s current income of $2,033.00 exceeds the income of $1,992.00 reported in the 2013 informal complaint and the income of $1,397.07 reported in the 2012 informal complaint (Tr. 12, 13; PECO Ex. 9).  Consequently, the Complainant did not have a decrease of 10% or more in household income.  Accordingly, the request for a payment arrangement is denied.  


The Complainant has failed to sustain her burden of proof.  The Complainant failed to prove that the Respondent violated the Public Utility Code or the Commission’s regulations.  The Complainant is responsible for paying the outstanding balance from the Wyoming Avenue account.  Furthermore, she has not demonstrated that she is entitled to a payment arrangement. 



Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.
2. That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).
3. A public utility may transfer an unpaid balance to a residential service account of the same customer.  52 Pa.Code § 56.16.
4. Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission. 66 Pa.C.S 

§ 1405 (c).

5. Although Section 1405(c) of the Public Utility Code, 66 Pa.C.S. 

§ 1405(c), prohibits the Commission from setting a payment arrangement on an arrearage accrued under customer assistance program rates, when a Complainant has a mixed arrearage, the Commission may bifurcate the arrearage and establish a payment arrangement on the non-CAP arrearage.  The Commission is not required to set a payment arrangement on a bifurcated arrearage and may decline to do so if the Complainant has exhibited a poor payment history and inability to keep prior payment agreements with the company.  Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 (Opinion and Order entered September 12, 2013).

6. Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a Commission order or decision. 66 Pa.C.S § 1405(d).

7. A change in income is a decrease in household income of 20% or more if the customer's household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the federal poverty level.  66 Pa.C.S § 1403.

8. The Complainant failed to sustain her burden of proof. 

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Peyton Holmes against the PECO Energy Company at Docket No. C-2015-2478698 is dismissed in its entirety.



2.
That the record in this case is marked closed.

Date:  December 15, 2015






/s/










Cynthia Williams Fordham







Administrative Law Judge

� During the hearing, the original PECO Exhibit 8, the utility report, dated June 20, 2013 was withdrawn (Tr. 35, 36).  The late filed exhibit was marked PECO Exhibit 8 (Tr. 38).  PECO Exhibits 1-7 and 9-11 were admitted without objection during the hearing (Tr. 38).
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