BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Andrews Transportation, LLC

:

A-2015-2472506

For the right to transport, as a common carrier, by
:

motor vehicle, persons in airport transfer service,
:

from points in the counties of Bucks, Delaware and
:

Montgomery to the Philadelphia International

:

Airport, excluding service that is under the

:

jurisdiction of the Philadelphia Parking Authority.
:

INITIAL DECISION
GRANTING PROTESTANTS’ MOTION FOR SANCTIONS
Before

Angela T. Jones

Administrative Law Judge

INTRODUCTION


The Applicant failed to answer or object to timely propounded discovery and failed to respond to the discovery when directed to do so by Order.  Because the Applicant failed to expend any effort to prosecute the application filed with the Pennsylvania Public Utility Commission (PUC or Commission) and has expended the time and resources of the Commission and the parties without any response or reasonable excuse, the application is dismissed.  

HISTORY OF THE PROCEEDING
On or about March 5, 2015, the application of Andrews Transportation, LLC (Applicant or AT) was filed with the Commission for the right to transport, as a common carrier, by motor vehicle, persons in airport transfer service, from points in the counties of Bucks, Delaware and Montgomery to the Philadelphia International Airport, excluding service that is under the jurisdiction of the Philadelphia Parking Authority.  The Applicant does not hold authority to operate within the Commonwealth of Pennsylvania or between any other state and the Commonwealth.  This is the Applicant’s initial application to operate in Pennsylvania.  

The application was published in the Pennsylvania Bulletin on July 4, 2015.  Protests to the application were to be filed on or before July 20, 2015.

On July 20, 2015, Thomas Niesen, Esquire, filed a Joint Protest against the pending application on behalf of (1) Homestead Taxi, LLC and (2) Homestead Transportation, LLC (Protestants).  The Protestants contended that the pending application conflicts with the authority held by the Protestants.  Protestants asserted that the Applicant has been cited for unauthorized service which can be a basis to deny the application.  The Protestants argued further, “entry of a new carrier would endanger or impair the operations of existing carriers to an extent that, on balance, the granting of authority would be contrary to the public interest.”  Protest at 2, ¶ 6.  The Protestants simply stated that the Application is not necessary or proper for the service, accommodation, convenience or safety of the public.  

On August 5, 2015, Mr. Niesen filed the Protestants’ interrogatories and document requests.  Pursuant to 52 Pa.Code § 5.342(d) and (e), respectively, answers to the discovery were due by August 25, 2015, and objections to the discovery were due on August 17, 2015.
 



By letter dated August 31, 2015, Mr. Niesen requested a response to the interrogatories and document requests by September 10, 2015, since no response had been received.  Applicant failed to answer the Protestants’ interrogatories and document requests.  

On September 23, 2015, Mr. Niesen on behalf of the Protestants filed a Motion to Compel responses to the interrogatories and document requests (Motion).  The Motion stated that as of the date of its filing, the Applicant had failed to answer the interrogatories and document requests.    

The Motion requested an Order to compel the Applicant to immediately answer the Protestants’ interrogatories and document requests.  The Motion was filed with Commission’s Secretary and served on the Applicant and the Office of Administrative Law Judge.  The Motion was not served on the undersigned Administrative Law Judge (ALJ) because the proceeding was not yet assigned to the undersigned ALJ.

By Hearing Notice dated November 9, 2015, an Initial Hearing was scheduled for this application for Wednesday, December 30, 2015.  The Hearing Notice reflected that the application was assigned to ALJ Angela T. Jones.

By Prehearing Order dated November 13, 2015, the undersigned ALJ provided, among other things, rules of procedure and requested a memorandum from the Protestants clarifying how the Applicant’s request for authority conflicts with the certificated authority of the Protestants.  Protestants provided the requested legal memorandum by email on November 20, 2015, which timely complied with the direction provided in the November 13, 2015 Prehearing Order.

By Order dated November 20, 2015 (November 20, 2015 Order), the undersigned recognized that the Applicant failed to timely answer the Motion.
  Consequently, the Applicant was directed to respond to the interrogatories and documents requested by the Protestants no later than close of business on Monday, November 30, 2015.  

On December 4, 2015, Protestants filed a Motion for Sanctions (Motion II), which requested the Commission to dismiss the Applicant’s application.  Counsel for the Protestants stated that the Applicant was directed to answer interrogatories no later than November 30, 2015, by the November 20, 2015 Order.  Counsel for the Protestants stated the Applicant did not answer the discovery as ordered by the undersigned.  Counsel for the Protestants requested that the Application of AT be dismissed because the Applicant failed to comply with the November 20, 2015 Order.

By Order dated December 10, 2015, the undersigned ALJ canceled the scheduled evidentiary hearing and closed the record.  This matter is ripe for decision.

FINDINGS OF FACT

1. Applicant is Andrews Transportation, LLC.

2. Protestants are Homestead Taxi, LLC and Homestead Transportation, LLC.

3. Protestants served Applicant with discovery on August 5, 2015. 

4. Applicant failed to timely object to the discovery served on August 5, 2015.

5. Applicant failed to timely answer the discovery served on August 5, 2015.

6. Applicant failed to timely answer the Motion to Compel responses to the discovery served on August 5, 2015.

7. Applicant failed to comply with the November 20, 2015 Order, which directed Applicant to respond to the August 5, 2015 discovery by November 30, 2015.

DISCUSSION


Section 5.372(a) of Title 52 of the Pennsylvania Code states,
§ 5.372. Sanctions—types.

 (a)  The presiding officer, when acting under § 5.371 (relating to sanctions—general) may make one of the following: 

   (1)  An order that the matters regarding which the questions were asked, the character or description of the thing or land, the contents of the paper, or other designated fact shall be taken to be established for the purposes of the action in accordance with the claim of the party obtaining the order. 

   (2)  An order refusing to allow the disobedient party to support or oppose designated claims or defenses, or prohibiting the party from introducing in evidence designated documents, things or testimony. 

   (3)  An order striking out pleadings or parts thereof, staying further proceedings until the order is obeyed, or entering a judgment against the disobedient party or individual advising the disobedience. 

   (4)  An order with regard to the failure to make discovery as is just. 

This Application proceeding is being examined for dismissal pursuant to 52 Pa.Code § 5.372 and Application of Majesty Co., Inc., Docket No. A-00115254, F.1, AM-B (Opinion and Order entered March 11, 2004) (Majesty).
In Majesty the Protestant served interrogatories and followed-up with three separate letters about a month apart to remind and request responses to the served interrogatories.  After the three reminders, in the fourth month following the original service date of the interrogatories, the Protestant filed a Motion for Sanctions for failure to answer the interrogatories.  Majesty at 2.  The Commission found, 

Subsection 5.342 of the Commission’s Regulations, 52 Pa.Code 

§ 5.342(d), allows a party twenty days to answer interrogatories in non-rate cases.  Approximately ten months elapsed between service of the Interrogatories and the issuance of the ALJ[‘s] … Initial Decision.  During that time, the Applicant was reminded that answers to the Interrogatories were past due, four reminders are of record.  …[F]ailure … to respond to the Interrogatories and thereby move the proceeding forward caused the Parties and this Commission to unnecessarily expend time and resources.  

Majesty at 4.  The Commission found no excuse for the Applicant’s failure to abide by the Commission’s Regulations regarding discovery requests.   

In the instant proceeding, approximately four months have elapsed between the time the original interrogatories were served on the Applicant and this Initial Decision.  To date, Applicant has failed to respond or offer a reasonable explanation why the Applicant failed to respond.  The resources and time of the Protestants, and the Commission have been expended unnecessarily regarding this matter.
Although the Protestants of this instant proceeding did not expend the same length of time attempting to obtain responses to discovery as found in Majesty, the failure of the Applicant to move the application at the expense of the time, effort and resources of all other parties is crucial and germane to this proceeding.  This lack of effort to move a filed application is comparable to the culpable conduct in Majesty and is not excused by the Applicant.  See also, Balaur Moving & Storage Co., Docket No. A-2010-2190981 (Final Order entered July 29, 2011) (Applicant was reminded about interrogatories on five different occasions and nine months elapsed between the time the discovery was served on the applicant and the Initial Decision.)

52 Pa.Code § 5.372(a) specifically calls for an Order.  The precedent in Majesty was a decision by the Commission in the form of a Final Order.  Following the precedent of Majesty, the undersigned ALJ decides this matter by this Initial Decision.  Based on the inactivity of the Applicant to neither object nor respond to the discovery responses when requested by the Protestants, and when ordered by the undersigned ALJ, I find that the Applicant has failed to present a legitimate reason why timely answers to the interrogatories were not filed, and has by its conduct failed to move forward with the proceeding at the expense, time and resources of the Protestants and the Commission.



The Applicant simply failed to provide just cause as to why it did not answer the interrogatories propounded by the Protestants.  The Applicant has failed to act diligently to move the proceeding forward.  Furthermore, the Applicant has failed to abide by the Commission’s Regulations regarding discovery requests when prosecuting an application before the Commission.    As a result, I find it just and reasonable to dismiss the application.  Based on the conduct of the Applicant, the dismissal of the proceeding requested in Motion II is reasonable.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. §1101.

2. The Applicant failed to comply with the Commission’s Regulation regarding discovery requests.  52 Pa.Code § 5.342(d) and (e).  See also, Application of Majesty Co., Inc., Docket No. A-00115254F0001, Am-B (Opinion and Order entered March 11, 2004); and Application of Balaur Moving & Storage Co., Docket No. A-2010-2190981 (Final Order entered July 29, 2011.)
3. A presiding officer’s orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss a complaint.  Application of Mountain High Transportation Group, Inc., Docket No. A-2009-2140243, 2010 Pa. PUC Lexis 188, 6 (Order entered July 6, 2010); Treffinger v. PPL Electric Utilities Corp., Docket No. C-20027978, 2003 Pa. PUC LEXIS 3 (Order entered March 3, 2003); Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055032 (Opinion and Order entered July 31, 2006); Application of Black Diamond Cab Co., Docket No. A-00122566 (Order entered December 1, 1966).
ORDER

THEREFORE, 

IT IS ORDERED:

1. That the Motion by Thomas T. Niesen, Esquire on behalf of Homestead Taxi, LLC and Homestead Transportation, LLC to dismiss the instant application of Andrews Transportation, LLC at Docket No. A-2015-2472506 is granted.

2. That the application of Andrews Transportation, LLC at Docket No. A-2015-2472506 for the right to transport, as a common carrier, by motor vehicle, persons in airport transfer service, from points in the counties of Bucks, Delaware and Montgomery to the Philadelphia International Airport, excluding service that is under the jurisdiction of the Philadelphia Parking Authority is dismissed. 
3. That the Secretary’s Bureau mark this matter closed.

Date: December 15, 2015 



/s/







Angela T. Jones 







Administrative Law Judge
� 	Pursuant to 52 Pa.Code § 1.12(a), the ten-day period ends on Saturday, August 15, 2015, which is not a business day.  Therefore the due date is Monday, August 17, 2015, the first business day after the ten-day period.	


� 	Pursuant to 52 Pa.Code § 5.371(b) an answer to the Motion was due within 5 days after its service.  The Motion was served on September 23, 2015.  The answer was due on September 28, 2015.  
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