BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Jim Lagana						:
							:
	v.						:		C-2015-2486782
							:
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION 


Before 
Elizabeth H. Barnes
Administrative Law Judge


INTRODUCTION


		A customer filed a complaint against an electric utility alleging his bills for electric service were too high.  Complainant requested a reduction in his account balance and a payment arrangement on the remaining balance.  This decision grants in part and denies in part the customer’s complaint.  The customer has failed to carry his burden of proof by a preponderance of evidence that there were incorrect charges on his account.  Therefore, his request for a reduction in charges is denied.  However, his request for a payment arrangement is granted.  The customer is entitled to a 24-month payment arrangement in the amount of current charges plus $938.24 per month regarding an outstanding balance of $22,517.76 on the service account. 

HISTORY OF THE PROCEEDING

On June 9, 2015, Jim Lagana (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (Respondent or PPL).  The complaint alleges that the Complainant’s bills for his electric service for the past several years are too high given there is only one occupant in the service residence.  

Respondent filed an answer to the complaint on June 30, 2015.  The answer admits that the Respondent provides residential electric service to the Complainant at the address shown on the complaint, 500 Butler Terrace Drive, Hazle Township, Pennsylvania.  The answer denies that there are incorrect charges on the Complainant’s bill.  

By hearing notice dated July 2, 2015, the Commission scheduled an initial hearing for this matter on August 4, 2015 at 2:00 p.m. and assigned the case to me.  On August 4, 2015, Complainant’s business assistant telephoned the Office of Administrative Law Judge and requested a continuance of the hearing because Complainant was on his honeymoon.  There being no objection by PPL, the hearing was continued by notice dated August 6, 2015, and rescheduled to October 13, 2015 at 10:00 a.m.  On September 21, 2015, I received a written request from Complainant for a second continuance due to medical reasons.  The second request for continuance was granted and by notice dated October 15, 2015, the hearing was rescheduled to November 17, 2015.  On November 17, 2015, Complainant appeared pro se and presented no exhibits.  Graig Schultz, Esquire represented the Respondent, and presented one witness who sponsored Exhibits R-1 through R-4 that were admitted into the record.  The initial hearing resulted in a transcript of 54 pages.  The record closed on December 9, 2015, the date the transcript was filed electronically with the Secretary’s Bureau.

FINDINGS OF FACT

		1.	The Complainant in this case is Jim Lagana.  N.T. 4.

		2.	The Respondent in this case is PPL Electric Utilities Corporation, an electric distribution company (EDC).  N.T. 4.  

3.	Complainant is the account holder for a service property he owns located at 500 Butler Terrace Drive, Hazle Township, Pennsylvania.  Exhibit R-1, N.T. 6, 17, 23.

4.	Complainant primarily resides at 388 Airport Road, Hazle Township, Pennsylvania.  Exhibit R-1, N.T. 7-8.

5.	Approximately three years ago, Complainant moved out of the service property pursuant to a divorce proceeding, and his ex-wife remained residing as the sole occupant of the property until approximately October, 2015, at which time, she also moved out leaving the property vacant.  N.T. 16-19.

6.	On November 5, 2015, the account was switched from Mr. Lagana’s name to Lori Eurns, the person taking over the property.  N.T. 29, 46.

7.	The service property is 5800 square feet with geothermal heating throughout.  N.T. 

8.	The garage is an unheated three-car garage.  N.T. 12-17 .

9.	The service property contains electrical appliances including but not limited to: three air conditioner units, a water heater and two water tempering storage units.  N.T. 12-17.

10.	Complainant complained to Respondent regarding high charges on his account since 2008, and in July, 2015, PPL conducted a high bill investigation and removed Complainant’s meter for testing.  N.T. 9-10.

11.	Complainant has had 12 company-issued prior payment arrangements, which he defaulted upon.  N.T. 31, Exhibit R-3.

12.	Complainant made his last payment on April 24, 2015 in the amount of $350 prior to the hearing, and as of the date of hearing, the account balance was approximately $22,517.76.  N.T. 27-28, Exhibits R-1. 

13.	On July 10, 2015, Complainant’s meter was removed and tested.  N.T. 32, Exhibit R-4.

14.	The tested meter’s average accuracy tested at 100.1 percent.  N.T. 33, Exhibit R-4.

15.	Also in July, 2015, Respondent’s employee, Rick Craig, conducted a high bill investigation on or about July 22, 2015.  Exhibit R-2.  N.T. 35. 

16.	Since 2012, Complainant has carried an unpaid balance on his account.  N.T. 26, Exhibit R-1. 

17.	The account has been assessed late charges several times due to untimely payments.  Exhibit R-1.

18.	Sherry Shaffer has been employed by PPL as a customer service representative for 13 years.  N.T. 21.

19.	Mr. Craig turned off certain circuit breakers and other heat and air conditioning sources that were using electricity at the property on or about July 22, 2015.  N.T. 38, Exhibit R-2.

20.	The usage decreased after the meter was removed and the high bill investigation occurred in mid-July, 2015, because certain circuit breakers and other heat and air conditioning sources were shut off in July, 2015.  N.T. 38.  

21.	PPL is willing to offer Mr. Lagana a 24 month time period within which time to pay $938.24 per month until the balance is paid in full.  N.T. 38-39.

22.	Complainant has a gross monthly income of approximately $3,800 to $4,000 per month.  N.T. 18. 

23.	The service property charges from the previous 4 years are consistent with usage.  Exhibit R-1.  

24.	A meter test was performed at the service property on or about July 10, 2015, and the meter tested accurately with an average accuracy measurement of 100.1 percent.  Exhibit R-4, N.T. 33.
  
25.	The meter test results indicate the meter is recording energy accurately. Exhibit R-4, N.T. 33. 

DISCUSSION

Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976).  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).

Generally, the Complainant asserts incorrect charges on his bill.  Since a portion of the complaint here alleges a high bill, the Complainant’s burden of proof regarding that portion of his complaint is governed by Waldron v. Philadelphia Electric Co., 54 Pa. P.U.C. 98 (1980)  In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  If the Complainant has submitted such evidence, the burden of going forward with evidence shifts to the Respondent.  If the Respondent fails to rebut the Complainant’s evidence, then the Complainant would prevail.  If the Respondent places into the record evidence to rebut the Complainant’s prima facie case, the burden of going forward with the evidence shifts back to the Complainant.  In order to satisfy the burden of proof, the Complainant must rebut the Respondent’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the Complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. P.U.C. 528 (1980).

The Commonwealth Court broadened the Commission’s ruling in Waldron in Milkie v. Pennsylvania Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001) (Milkie).  The Commonwealth Court held that the Commission’s requirement that the Complainant must establish certain specific elements in order to make out a prima facie case was too restrictive.  The Commonwealth Court ruled that even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate; the customer may prove his or her case by circumstantial evidence that the metered usage exceeded actual usage.  The Commission may consider the billing history of the account, any change in usage pattern or any other relevant facts or circumstances that come to light during the proceeding.  Bennett v Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v PECO Energy Co., Docket No. C-2010-2187197 (Order entered November 15, 2011).  This rule protects the Complainant from dismissal because of his inability to produce direct proof that the meter malfunctioned.

As noted above, the burden of proof always remains with the Complainant and if the utility  presents evidence that is co-equal or greater in weight than the Complainant’s, the Complainant will not have met his burden of proof.  The Commonwealth Court in Milkie emphasized that the mere proof by the utility that its measuring devices are accurate is no longer the sole determinant of whether there is a basis to a complaint of over billing.  Burleson v. Pennsylvania Pub. Util. Comm’n, 461 A.2d 1234 (Pa. 1983).

		The Complainant’s complaint specifies the incorrect charges on his bill occurred over several years, since 2008.  Complainant contends the meter attached to the service property was not accurate because when it was removed and tested by PPL in July, 2015, and a new meter was installed, Complainant noticed his usage at the property decreased substantially.  Thus, Complainant argues the meter pulled in July, 2015 was inaccurately measuring usage and that there are incorrect charges on his bills.  N.T. 10-12.  Further, Complainant argues PPL did not allow him to take the pulled meter to have it inspected by an independent party.

		Complainant testified the property is a residence approximately 5,800 square feet in size and the primary heat source is a geothermal heating system which utilizes some electricity to operate.  Complainant checked the box in paragraph 4 of the Commission’s complaint form indicating that there were incorrect charges on his bill and stated in the complaint that his usage was too high over the past several years given the fact that only one person occupied the residence. He expected monthly bills to be approximately $350-$400 per month based on a statement made to him by a PPL employee, but instead, his bills were approximately $1,000 per month.  Thus, Complainant contends his bills are too high.

		I accept as credible Complainant’s testimony that the home is 5800 square feet and that it contains 13 rooms, a partially finished basement, three-car unheated garage, a hot water heater, 2 water storage tanks, and three central air units.  Over the time period in dispute, Complainant accessed well water and city water; although it appears he used more city water than well water. 

		The Complainant did not offer any bills to show how his usage or charges may have changed since 2011, four years prior to the complaint having been filed.  The Complainant’s testimony provided additional information regarding the basis of his claim that there were incorrect charges on his bill as he stated only his ex-wife, Patricia Lagana, lived at the service property for the past three years until approximately October, 2015, when she moved out pursuant to a divorce settlement.  N.T. 16-19.  Patricia Lagana is neither an account holder nor a witness in this proceeding.  N.T. 19.  The property is now vacant and as of November 5, 2015, Lois Eurns is the new account holder for the property.  N.T. 16-19.  Complainant resided at the property until approximately 3 years ago, when he moved out of the property because he was going through a divorce.  N.T. 19.    

I find the testimony of Sherry Shaffer, Customer Service Representative (CSR) to be credible regarding the payment history on the account and the fact that a meter test was performed on July 10, 2015 and a high bill investigation was performed on July 22, 2015, as this testimony is corroborated by Exhibits R-1 and R-2.  Exhibit R-2 shows Complainant met with Rick Craig on July 24, 2015 and a walk-through high bill investigation took place at the property.  Exhibit R-4 supports a finding that only Patricia Lagana was residing at the property on that date.  It further shows circuit breakers for water heaters, two well circuit breakers, a waterfall, and heat in an office was turned off by Mr. Craig in July, 2015.  Also an air conditioning unit was shut off.  Exhibit R-2.  The evidence suggests that because those sources for electricity usage were disconnected, the usage dropped from July to August, 2015. 

Billing Comparison

Complainant’s billing comparison taken from Exhibit R-1 in part is as follows.

Date		    Consumer Usage kWh	Degree Day H/C[footnoteRef:1]	Days Used		Billed  [1:  Degree day is an index reflecting demand for energy to heat or cool houses.  The degree days in this column appear as a ratio H/C, which I interpret to mean heating degree days versus cooling degree days.  Although there was no testimony regarding how to interpret the information in this column, the National Weather Service website states: “Heating degree days are summations of negative differences between the mean daily temperature and the 65 base; cooling degree days are summations of positive differences from the same base.”  http://www.nws.noaa.gov.  ] 

Dec-11			7360			0666/0000		33			$679
Jan-12			9040			0966/0000		30			$797
Feb-12			10800			1025/0000		31			$1010
Mar-12			10880			0935/0000		30			$996
Jul-12			5840			0010/0196		29			$567
Sep-12			12800			0003/0481		61			$1239*
Feb-13			9680			1078/0000		29			$949
Sep-13			5680			0008/0163		30			$603
Jul-15			9920			0005/0191		32			$268*

*It appears the September, 2012 entry covers days used in August and September, 2012.  Also, it appears that on December 10, 2012, records indicate kWh usage of 6720 that is later canceled on December 11, 2012.  The January, 2013, entry indicates a usage period of 61 days, and a kWh usage of 16560.  Although there was no direct testimony regarding this; I infer, that the December bill may have been cancelled, adjusted and re-billed in the January bill.   Of note, after the high bill investigation took place in July, 2015, the kWh usage dropped from 9920 to 7360 from July to August, but then increased to 11440 in September, 2015.   Also, of note is that charges for Constellation Energy Group Inc. begin appearing on Exhibit R-1 in July, 2015, presumably for electric generation supply charges, thus complicating the analysis of whether PPL placed incorrect charges on the bill after July, 2015.  This is because it is unknown the rate per kWh that the EGS was charging Complainant July – November, 2015. 

The evidence shows that the average kWh monthly usages as depicted in Exhibit R-1 are consistent with seasonal variations in outside temperatures which would impact seasonal electricity demands of a geothermal heating system and an air conditioning unit.  Overall, the usage is consistent and reflects outside temperatures.  The evidence supports a finding that average kWh usage did drop from July to August, 2015, after Rick Craig switched off some circuit breakers and turned off some appliances using electricity.  It is unknown why usage then increased in September, 2015.  However, Complainant is unpersuasive that usage did not increase in September, 2015, as he testified he was not residing at the premises at the time.  It appears he was not frequently at the premises as his ex-wife was the sole occupant at the premises.  Exhibit R-2 shows the ex-wife may have cancelled prior high bill investigations for various reasons in 2014, and the one time Complainant met with Rick Craig for a walk through investigation was July 22, 2015.  Also, Exhibit R-1 shows charges for Constellation Energy began appearing on the bill in July, 2015, further complicating an analysis regarding incorrect charges.   

I find the testimony of Shelly Shaffer, who is employed by PPL as a customer service representative, to be credible.  The Complainant’s evidence regarding inaccurate billing consisted mostly of unsupported and conflicting assertions that a PPL representative stated to him that he should only owe $350-$400 per month based upon his usage.  Although Mr. Lagana asserts that PPL should have allowed him to send the pulled meter to a third party for independent testing and calibration, the Public Utility Code provides for no such legal requirement.  

Exhibit R-4 shows that the meter tested at 100.01% on or about July 14, 2015, which was within an acceptable range pursuant to the Public Utility Code’s guidelines allowing a 2% margin of error at 52 Pa. Code §57.20.  The Complainant did not present any credible evidence challenging the Respondent’s meter test.  Because the Complainant was capable of using the amount of electricity shown on his bills and because the meter removed from his residence tested as accurate in 2015, this weighs in favor of a finding that the bills were accurate.  

Although there was one adult occupant living perhaps even on a part-time basis at the property, if the heat was on, circuit breakers were on, air conditioning units were on in a 5800 square foot property, the usages reported on Exhibit R-1 are not inconsistent with average monthly kilowatt hour (kWh) usages expected for a property that size.[footnoteRef:2]  The person residing and using the electricity, Patricia Lagana, did not testify as to her usage during the past three years. [2:  I infer that because there is undisputed evidence that the service property had a geothermal heating system, Complainant may have been a Rate Schedule Residential Thermal Storage (RTS) customer prior to 2010.  He may have had a lower RTS rate in 2010, as he testified he had geothermal heating system with storage tempering tanks.  Effective January 1, 2010, the economic benefits of Rate Schedule RTS declined due to expiration of PPL’s rate caps on that date.  It is unknown if Complainant’s charges may have increased after January 1, 2010 due to a tariff change increasing GSC for Rate Schedule RS and RTD customers in 2010.  See Petition of PPL Electric Utilities Corporation for Approval of a Competitive Bridge Plan, Docket No. P-00062227 (Order entered May 17, 2007). 
] 

   
The assertions of Complainant, no matter how honest or strong cannot form the basis of a finding in his favor.  Assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987).  Even pro se complainants must provide relevant and necessary information.  The Complainant in this case proceeded pro se by choice and bore the risk of doing so.  Groch v. Unemployment Comp. Bd. of Review, 472 A.2d 286 (Pa. Cmwlth 1984); Vann v. Unemployment Comp. Bd. of Review, 494 A.2d 1081 (Pa. 1985).  Accordingly, I find the Complainant failed to carry his burden of proving by a preponderance of evidence that the Respondent incorrectly overcharged him for his usage of electricity during the years 2011 through 2015.

Payment Arrangement

		The record supports a finding that although Complainant received 12 prior Company-issued payment arrangements, he was unable keep his balance current since January, 2012, and carried a balance forward every month thereafter.  Although Complainant made some payments over the past 4 years, these were sporadic, and he has accrued an outstanding balance over $22,000 as of the date of the hearing.  Given his gross monthly income, which is over 300% of the federal poverty guidelines, he qualifies as a Level 4 customer under 66 Pa. C.S. §1404(b)(4).  This entitles him to a six-month payment arrangement.  PPL represented at the hearing that it would be willing to offer Complainant a 24-month period of time to satisfy the outstanding balance of $22,517.76 on the account provided Complainant makes timely monthly payments of $938.24; however, under 66 Pa. C.S. § 1404, Complainant is only entitled to a 6-month payment arrangement.  N.T. 38-39.  PPL has discretion to give Complainant more time than 6 months within which time to satisfy the arrearage.   

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701

		2.	Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.

		3.	The Complainant has not met his burden of proving that he is entitled to relief.  66 Pa. C.S. §332(a).

		4.	The Complainant’s burden of proof in this proceeding is governed, in part, by Waldron v. Philadelphia Electric Co., 54 Pa. P.U.C. 98 (1980).

		5.	Evidence of record does not support a finding that Respondent’s actions constitute a violation of the Public Utility Code, Commission regulations or any outstanding order.  
		6.	Complainant’s gross monthly income exceeds 300% of the federal poverty guidelines, which entitles him pursuant to 66 Pa. C.S. § 1405(b)(4), to a six month payment arrangement on the outstanding balance.

		7.	Complainant shall be granted a Commission-ordered six-month payment arrangement.  


ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the complaint of Jim Lagana against PPL Electric Utilities Corporation at Docket No. C-2015-2486782 is hereby granted in part and denied in part as follows.

		2.	That Jim Lagana’s request for a reduction in the outstanding balance of $22,517.76 is denied.

		3.	That Jim Lagana’s request for a payment arrangement is granted and he shall have six months within which time to satisfy the outstanding balance of $22,517.76 provided he makes timely monthly payments of 1/6th the outstanding balance plus current charges beginning with the first billing cycle after the date of entry of a Final Order.
 

		3.	That the case at Docket No. C-2015-2486782 is marked closed.


Date:	December 23, 2015						/s/				
		Elizabeth H. Barnes
[bookmark: _GoBack]		Administrative Law Judge
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