BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Joseph L. Rago					:
							:
	v.						:		F-2015-2503606
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Cynthia Williams Fordham
Administrative Law Judge


		The Complainant failed to prove that there are incorrect charges on his bill, that there is a safety or reliability problem with his service or that he is entitled to a medical certificate.  The Complainant’s request for a payment arrangement to restore his service is denied because he defaulted on a Commission payment arrangement in 2014.  The Complainant did not present evidence to justify immediate restoration of his service without payment.  The complaint is dismissed because the Complainant failed to sustain his burden of proof.

HISTORY OF THE PROCEEDING

		On September 14, 2015, Joseph L. Rago (“Rago” or “Complainant”) filed a formal complaint with the Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following: 1) that his gas service was shut off on August 12, 2015; 2) that his mother and his nine year old son are living with him; 3) that he wants his service restored; 4) that he would like a payment arrangement; 5) that it is not safe for his service to be off; and 6) that there are incorrect charges on his bill.  This is a timely appeal of a Bureau of Consumer Services’ decision.

		On October 5, 2015, the Respondent filed an answer.  The Respondent admitted that it terminated the service at 8891 Alton Street on August 12, 2015.  The Respondent stated that the Complainant established service at the service address on May 31, 2007.  By decision dated April 1, 2014, the Bureau of Consumer Services required the Complainant to pay a $153.00 budget plus $134.00 on the arrearage for a total of $287.00 a month.  The Complainant did not keep the payment arrangement.  On July 27, 2015, the Respondent issued a 10-day shut off notice.  The service was terminated on August 12, 2015.  To restore his service, the Respondent requires the Complainant to pay $6,594.08 which includes the $6,285.76 account balance plus $185.00, which is half of the security deposit, and a $123.23 reconnection fee. 

		By hearing notice dated October 21, 2015, this case was assigned to the undersigned and the hearing was scheduled for Friday, November 13, 2015, at 10:00 a.m.

		The undersigned sent a Prehearing Order to the parties on October 30, 2015.

		A hearing was held in this matter on November 13, 2015, in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Joseph L. Rago, and his mother, Mary Elizabeth Gibson, testified in support of the complaint and sponsored three exhibits:

Complainant's Exhibit 1 - Complainant’s Pay Stub from Phoenix Lithographing for pay period ending November 8, 2015;
Complainant's Exhibit 2 - Jerome Gamburg, Esquire’s letter dated June 12, 2014, regarding Ms. Gibson’s surgeries; and
Complainant's Exhibit 3 - Letter from Social Security Administration Retirement Survivor's Disability Insurance dated February 27, 2015 for Mary E. Gibson.  

		Graciela Christlieb, Esquire, represented the Respondent.  The Respondent presented one witness, Joyshalyn Moore, a customer review officer for the Respondent, who sponsored three exhibits:

PGW Exhibit 1 - the Complainant’s Specific Service Agreement Statement of Account;
PGW Exhibit 2 -the Complainant’s Payment Arrangement History; 
PGW Exhibit 3 - Commission Bureau of Consumer Services Decision (#3375697) dated August 22, 2015

		The record in this case consists of a 48-page transcript of the hearing and six exhibits.  The record closed on November 25, 2015, when the transcript was received.

FINDINGS OF FACT

1. The Complainant is Joseph L. Rago, 8891 Alton Street, Philadelphia, PA 19115 (service address). 

2. The Respondent in this proceeding is the Philadelphia Gas Works.

3. The Complainant has a residential gas account with the Respondent 
(Tr. 30; PGW Ex. 1).

4. The Complainant has a gas heater, gas water heater and a gas stove (Tr. 9, 16, 17).

5. Mary Elizabeth Gibson, the Complainant’s mother, moved to the service address in 2009 (Tr. 6, 17, 21, 24).

6. Since 2009, the Complainant’s 9-year-old son has stayed in the Complainant’s home approximately 50% of the time and the son has stayed with his mother 50% of the time (Tr. 6, 7, 12). 

7. The Respondent gave the Complainant a payment arrangement on June 3, 2010 (Tr. 34; PGW Ex. 2).

8. The Complainant defaulted on the June 3, 2010 payment arrangement (Tr. 34; PGW Ex. 2).
9. The Respondent gave the Complainant a payment arrangement on February 2, 2011 (Tr. 34; PGW Ex. 1).  

10. The Complainant defaulted on the February 2, 2011 payment arrangement (Tr. 34; PGW Ex. 2).

11. The Complainant’s account had a zero balance in September 2011 (Tr. 30; PGW Ex. 1). 

12. [bookmark: _GoBack]The Respondent gave the Complainant a payment arrangement on April 19, 2012 (Tr. 34, 40, 41; PGW Ex. 1).  

13. The Complainant defaulted on the April 19, 2012 payment arrangement (Tr. 34; PGW Ex. 2).

14. Ms. Gibson started receiving social security disability benefits of approximately $700.00 a month in 2012 (Tr. 25).  

15. The Respondent granted the Complainant’s medical certificate for September 2, 2012 through October 22, 2012 (Tr. 45). 

16. The Complainant made nine payments between September 2012 and September 2013 (PGW Ex. 1). 

17. There was a $2,029.81 balance on the bill issued on September 4, 2013 (Tr. 32; PGW Ex. 1).  

18. Ms. Gibson was admitted to the Holy Redeemer Hospital on September 26, 2013 (Tr. 22, 23; C. Ex. 2).

19. Although Ms. Gibson had brain surgery to address a hematoma blood clot on September 30, 2013, the surgery did not resolve the problem (Tr. 22, 23; C. Ex. 3).  

20. Ms. Gibson was discharged from the Holy Redeemer Hospital on October 9, 2013 (Tr. 22, 23; C. Ex. 3).

21. The Respondent granted the Complainant’s medical certificate for the period from October 10, 2013 to November 9, 2013 (Tr. 45).

22. Ms. Gibson was admitted to the Holy Redeemer Hospital for a second brain surgery in November 2013, to address the hematoma (Tr. 22, 23; C. Ex. 2).

23. The second surgery was not successful and Ms. Gibson was discharged on November 4, 2013 (Tr. 22, 23; C. Ex. 2).

24. The Respondent granted the Complainant’s medical certificate November 14, 2013 through December 13, 2013 (Tr. 45). 

25. Ms. Gibson’s CAT scan on December 13, 2013 showed that the hematoma was still there (Tr. 22, 23; C. Ex. 2).

26. In addition to Ms. Gibson’s brain surgeries, she had two hip surgeries, and she has diabetes and neuropathy (Tr. 16, 24).

27. The Complainant filed an informal compliant with the Commission’s Bureau of Consumer Services on April 1, 2014 (PGW Exs. 2).

28. By decision dated April 2, 2014, BCS #3214942, the Bureau of Consumer Services established a payment arrangement for the Complainant (Tr. 34, 35; PGW Exs. 2, 3).

29. This payment arrangement was based on a monthly household income of $2,490.00 (Tr. 35).
30. When the Commission payment arrangement was established, the Complainant’s account balance was $3,222.18 (PGW Ex. 1).

31. The Complainant defaulted on the Commission issued payment arrangement by September 2014 (Tr. 34, 36, 37; PGW Exs. 2, 3).

32. On November 3, 2014, Phoenix Lithograph hired the Complainant (Tr. 9; C. Ex. 1).

33. The Complainant’s monthly gross income is $5,416.66 and his gross annual income is $65,000.00 (Tr. 35, 36; C. Ex. 1). 

34. In 2014, Ms. Gibson’s monthly social security disability income increased to $833.00 (Tr. 25).  

35. Since March 2015, Ms. Gibson’s monthly social security disability income has been $905.00 (Tr. 25). 

36. Based on the Complainant’s monthly income of $5,416.66 and Ms. Gibson’s monthly income of $905.00, the total household income of $6,321.66 per month, is more than 300% of the Federal Poverty guidelines with three people in the household and more than 400% of the federal poverty guidelines with two people in the household (Tr. 25; C. Exs. 1, 3).

37. The only payment the Complainant made in 2015 was a $200.00 payment on March 4, 2015 (Tr. 22, 32, 33; PGW Ex. 1).  

38. On March 4, 2015, the Complainant’s balance was $5,312.16 (Tr. 33; PGW Ex. 1).

39. The Complainant made eight payments between September 2013 and August 2015 (PGW Ex. 1). 
40. The Complainant’s service was terminated on August 12, 2015, for nonpayment (PGW Ex. 1).

41. The current account balance is an accumulation of unpaid bills and late charges from September 2011 to August 2015 (Tr. 30; PGW Ex. 1). 

42. On August 15, 2015, the Respondent sent the Complainant a final bill for $6,285.76 (PGW Ex. 1).

43. To restore his service, the Respondent requires the Complainant to pay $6,594.08 which includes the $6,285.76 account balance plus $185.00 (half of the security deposit) and a $123.23 reconnection fee (PGW Ex. 3).

44. The Complainant filed an informal complaint with the Bureau of Consumer Services on August 18, 2015 (PGW Ex. 3).

45. By decision dated August 22, 2015, BCS #3375697, the Bureau of Consumer Services dismissed the informal complaint (Tr. 34, 35; PGW Ex. 3).

46. At the time of the hearing, the Complainant’s account balance was $6,285.76 (Tr. 31; PGW Ex. 1).  

DISCUSSION

		Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

		The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).

		The Commission’s decision must be supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).

Incorrect charges/Safety

		The Complainant did not identify the bills that he was contesting.  During the hearing, the Complainant testified that he was trying to determine why his water bills and gas bills increased.  He was unaware of the leak in the upstairs bathroom until his ceiling caved into the living room.  The water bills and gas bills were higher than he expected because the hot water was running continuously.  Consequently, the hot water tank was working more than usual (Tr. 9).  The Complainant admitted that the high bills were not PGW's fault (Tr. 10).  Consequently, the Complainant failed to show that the Respondent was billing him incorrectly.

		The Complainant stated that not having heat and hot water is unsafe, especially for his mother and son.  The Complainant has failed to show that the Respondent failed to provide him with reasonable or safe service.


Payments/Payment arrangements

The Respondent gave the Complainant payment arrangements on June 3, 2010 and February 2, 2011 (Tr. 34; PGW Ex. 1).  The Complainant defaulted on both of the payment arrangements (Tr. 34; PGW Ex. 1).  Subsequently, the Complainant’s account had a zero balance in September 2011 (Tr. 30; PGW Ex. 1). 

The Respondent gave the Complainant a third payment arrangement on April 19, 2012 (Tr. 34, 40, 41; PGW Ex. 1).  The arrangement was broken by July 2012 (Tr. 41; PGW Ex. 1).  

		By decision dated April 1, 2014, the Bureau of Consumer Services (“BCS”) issued a payment arrangement of a $153.00 budget payment plus $134.00 on the arrearage for a total of $287.00 a month, BCS #3214942.  This payment arrangement was based on a monthly household income of $2,490.00 (Tr. 35; PGW Exs. 2, 3).  By September 2014, the Complainant had defaulted on this payment arrangement (Tr.43; PGW Ex.1).

		On November 3, 2014, the Complainant was hired by Phoenix Lithograph (C. Ex. 1).  The Complainant’s monthly gross income is $5,416.66 and his gross annual income is $65,000.00 (C. Ex. 1). 

		Ms. Gibson started receiving social security disability in 2012 (Tr. 25).  Ms. Gibson initially received approximately $700.00 in social security disability benefits (Tr. 25). In 2014, Ms. Gibson’s social security disability income increased to $833.00 (Tr. 25).  Starting in March 2015, Ms. Gibson’s social security disability income increased to $905.00 (Tr. 25). 

		Based on the Complainant’s monthly income of $5,416.66 and Ms. Gibson’s monthly income of $905.00, the total household income of $6,321.66, is more than 300% of the Federal Poverty guidelines with 3 people in the household and more than 400% of the federal poverty guidelines with 2 people in the household (C. Exs. 1, 3).
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		The following chart lists the amount of the bills and payments between August 2013 and August 2015.
	Month
	Bill
	Payment
	Late Payment Charge
	Balance

	August 2013
	$41.25
	
	$28.30
	$1,956.60

	September 2013
	$44.29
	$44.29
	$28.92
	$1,985.52

	October 2013
	$44.09
	$100.00
	$29.58
	$1,959.19

	November 2013
	$78.19
	$50.00
	$28.38
	$2,016.76

	December 2013
	$175.57
	
	$30.25
	$2,222.58

	January 2014
	$297.57
	
	$32.88
	$2,553.03

	February 2014
	$343.37
	$100.00
	$37.34
	$2,833,74

	March 2014
	$345.95
	
	$42.49
	$3,222.18

	April 2014 
	$259.78
	
	
	$3,481.96

	May 2014
	$138.61
	
	
	$3,620.57

	June 2014
	$111.17
	$100.00
	
	$3,631.74

	July 2014
	$96.73
	$100.00
	
	$3,628.47

	August 2014
	$93.40
	
	
	$3,721.87

	September 2014
	$107.38
	
	
	$3,829.25

	October 2014
	$114.99
	$93.40
	$57.43
	$3,908.27

	November 2014
	$180.18
	
	$58.62
	$4,147.07

	December 2014
	$374.03
	$185.00
	$59.43
	$4,395.53

	
	
	$200.00
	
	$4,195.53

	January 2015
	$368.98
	
	$62.93
	$4,627.44

	February 2015
	$308.35
	
	$68.46
	$5,004.25

	March 2015
	$434.82
	$200.00
	$73.09
	$5,312.16

	April 2015
	$315.36
	
	$79.61
	$5,707,13

	May 2015
	$110.47
	
	$84.34
	$5,901.94

	June 2015
	$45.15
	
	$86.00
	$6,033.09

	July 2015
	$34.52
	
	$86.67
	$6,154.28

	August 4, 2015
	$34.41
	
	$87.19
	$6,275.88

	August 15, 2015
	$9.88
	
	
	$6,285.76
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		The Commission follows the rules set forth in the Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401 et seq.,when it addresses payment arrangements.  Section 1405 (d)-(f) provides guidelines for determining whether a payment arrangement can be issued and the length of the payment arrangement.  Those sections provide:

(d) Number of payment arrangements.--Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a commission order or decision. A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer.

(e) Extension of payment arrangements.--If the customer defaults on a payment arrangement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment arrangement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.

(f) Failure to comply with payment arrangement.--Failure of a customer to comply with the terms of a payment arrangement shall be grounds for a public utility to terminate the customer's service. Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.

		The Complainant has defaulted on several PGW payment arrangements.  Furthermore, he defaulted on the Commission issued payment arrangement established in April 2014.  He was required to pay a $153.00 budget plus $134.00 on the arrearage for a total of $287.00 a month.  He paid $100.00 on June 3, 2014 and $100.00 on July 8, 2014.  Since the Complainant has demonstrated a poor payment history and has a history of defaulting on payment arrangements, the request for a payment arrangement is denied.  See Joy Turner v. Philadelphia Gas Works, C-2013-2388319.  (Opinion and Order entered June 19, 2014).

		The Complainant has requested that the Respondent restore his service.  He testified that he cannot pay the amount requested by the Respondent for restoration.  Consequently, he has requested a payment arrangement.  The applicable section of the Public Utility Code is section 1407(c), 66 Pa.C.S. § 1407, which reads in pertinent part:

66 Pa.C.S. § 1407.  Reconnection of service. 

…

(c) Payment to restore service. 

  (1) A public utility shall provide for and inform the applicant or customer of a location where the customer can make payment to restore service.

  (2) A public utility may require:

    (i) Full payment of any outstanding balance incurred together with any reconnection fees by the customer or applicant prior to reconnection of service if the customer or applicant has an income exceeding 300% of the Federal poverty level or has defaulted on two or more payment arrangements.  If a customer or applicant with household income exceeding 300% of the Federal poverty level experiences a life event, the customer shall be permitted a period of not more than three months to pay the outstanding balance required for reconnection. For purposes of this subparagraph, a life event is:

      (A) A job loss that extended beyond nine months.
      (B) A serious illness that extended beyond nine months.
      (C) Death of the primary wage earner.

		In this case, the Complainant’s household income exceeds 300% of the Federal poverty level and he has defaulted on more than two payment arrangements.  The Complainant has not had a life event as defined in section 1407.  Consequently, he is required to pay the outstanding balance incurred together with any reconnection fees prior to reconnection of service.

		The evidence in the record shows that the Complainant has a poor payment history.  Although his monthly household income has increased since the April 2014 Commission issued payment arrangement, he has failed to pay his bills.  This year he has only made one payment of $200.00 in March 2015.  Since the Complainant has demonstrated a poor payment history and has a history of defaulting on payment arrangements, the request for a payment arrangement is denied.  He is required to comply with the Respondent’s request for $6,594.08 to restore the service.  This amount combines the $6,285.76 as the account balance, a reconnection fee of $122.23 and $185.00 (half of the $370.00 security deposit).  

Medical Certifications

		The Complainant and his mother testified about his mother’s health problems.  The record contains evidence that Ms. Gibson had at least two brain surgeries in 2014.  In addition, she had two hip surgeries to repair her broken hip.  She has diabetes and neuropathy.

		The pertinent regulations are found in 52 Pa.Code §§ 56.112-56.116.  Sections 56.114 and 56.116 provide as follows:

§ 56.114. Length of postponement; renewals.
Service may not be terminated for the time period specified in a medical certification; the maximum length of the certification shall be 30 days. 
(1) Time period not specified. If no length of time is specified or if the time period is not readily ascertainable, service may not be terminated for at least 30 days. 
[bookmark: 56.114.](2) Renewals. Certifications may be renewed in the same manner and for the same time period as provided in §§ 56.112 and 56.113 (relating to postponement of termination pending receipt of certificate; and medical certifications) and this section if the customer has met the obligation under § 56.116 (relating to duty of customer to pay bills).  In instances when a customer has not met the obligation in § 56.116 to equitably make payments on all bills, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages.  In these instances the public utility is not required to honor a third renewal of a medical certificate and is not required to follow § 56.118(3) (relating to right of public utility to petition the Commission). The public utility shall apply the dispute procedures in §§ 56.151 and 56.152 (relating to public utility company dispute procedures).  When the customer eliminates these arrearages, the customer is eligible to file new medical certificates.
§ 56.116. Duty of customer to pay bills.
[bookmark: 56.116.]Whenever service is restored or termination postponed under the medical emergency procedures, the customer shall retain a duty to make payment on all current undisputed bills or budget billing amount as determined under § 56.12(7) (relating to meter reading; estimated billing; customer readings).
(Emphasis added.)

		The Respondent granted the Complainant’s medical certificate for September 2, 2012 through October 22, 2012 (Tr. 45).  The account balance was $1,030.94 in October 2012.  He made payments in December 2012, January, February, March, May, June and July, totaling $820.50.  Subsequently, the Respondent granted the Complainant’s medical certificate for the periods from October 10, 2013 to November 9, 2013 and November 14, 2013 through December 13, 2013 (Tr. 45).  The account balance was $2,222.58 in December 2013.  Since the Complainant has not complied with the requirement in 52 Pa.Code § 56.116 to pay his bills, the number of renewals for the customer’s household is limited to two certificates filed for the same set of arrearages.  Therefore, the Respondent is not required to honor a third renewal of the medical certificate.  

		The Complainant has failed to sustain his burden of proof.  The Complainant has failed to present a prima facie case.  He has not demonstrated that the charges on his bills are incorrect, that there is a safety problem, that he is eligible for medical certificates or that he is entitled to a payment arrangement to restore his service. 

		Accordingly, the complaint is dismissed in its entirety.  

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.

		2.	The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).  

		3.	When a customer has not met the obligation in 52 Pa.Code § 56.116 to equitably make payments on all bills, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages.  52 Pa.Code § 56.114.

		4.	That the Complainant failed to sustain his burden of proof with respect to the medical certificate.  

		5.	Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a Commission order or decision. 
66 Pa.C.S § 1405(d).

		6.	A change in income is a decrease in household income of 20% or more if the customer's household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the federal poverty level.  66 Pa.C.S § 1403.

		7.	When a Complainant’s household income is 300% or more of the Federal poverty level or the Complainant has defaulted on two or more payment arrangements, full payment of any outstanding balance incurred together with any reconnection fees by the customer or applicant prior to reconnection of service is required.  66 Pa.C.S § 1407(c).

		8.	The Complainant failed to sustain his burden of proof regarding the payment arrangement. 

		9.	The Complainant failed to sustain his burden of proof regarding incorrect charges or a safety violation.


ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint filed by Joseph L. Rago against the Philadelphia Gas Works at Docket No. F-2015-2503606 is dismissed in its entirety.  

		2.	That this case is marked closed.


Date:	December 8, 2015						/s/				
							Cynthia Williams Fordham
							Administrative Law Judge
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