BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Tameka Beverley 					:
							:
	v.						:			F-2015-2485806
							:
PECO Energy Company				:



[bookmark: _GoBack]INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge


		This Initial Decision dismisses a Complaint filed by Tameka Beverley (Complainant) against PECO Energy Company (PECO) seeking a Commission ordered payment arrangement (PAR) in the form of an order to PECO to waive an up-front payment or to return Complainant to her previous PAR.  As will be discussed, below, Complainant has defaulted on both Commission-ordered and Company PARs, and there was no credible evidence offered to show that PECO has violated any provision of the Public Utility Code (Code) or any regulation of the Commission.  Further, because Complainant’s overdue account is composed entirely of arrears incurred during Complainant’s enrollment in PECO’s Customer Assistance Program (CAP), Complainant may not have another Commission-ordered PAR.


HISTORY OF THE PROCEEDING

		On May 29, 2015, Complainant filed a formal Complaint against PECO complaining that PECO had induced her to default on a payment agreement with the offer of a more advantageous arrangement.  The Complaint is a timely appeal of a determination by the Commission’s Bureau of Consumer Services (BCS) Decision No. 3287946 which dismissed Complainant’s request for a Commission-ordered PAR.

		While it is unclear when PECO was served with the Complaint, on June 22, 2015, PECO filed an Answer.  In its Answer, PECO asserted that Complainant has defaulted on a PAR directed by the BCS in BCS Decision No. 003103716 dated May 30, 2013, but averred that Complainant is still actively enrolled in PECO’s Customer Assistance Program (CAP).  PECO asks that the Complaint be dismissed, citing the provisions of the Public Utility Code at 66 Pa. C.S. §§ 1405(c) and 1405(d).

		On June 30, 2015, a hearing notice was issued which scheduled a telephonic hearing for September 10, 2015.  I issued a standard form prehearing order on September 1, 2015, which set forth the requirements for a formal hearing before the Commission. 

		On September 10, 2015, a telephonic hearing was held originating from the Commission’s office in Harrisburg, Pennsylvania.  Due to a personal matter, I was not able to preside at the hearing, but the hearing was conducted by Honorable Steven Haas, Administrative Law Judge.  Complainant was present and represented herself.  PECO was represented by Shawane L. Lee, Esquire.  PECO presented the testimony of Elsa Leung, a Regulatory Assessor with PECO, and offered thirteen exhibits that were received into evidence: PECO Exhibit 1, an account activity statement for Tameka Beverley; PECO Exhibit 2, a CAP History for Complainant; PECO Exhibit 3, various documents related to Complainant’s account and her CAP program enrollment; PECO Exhibit 4, a letter to Complainant from PECO relative to a new payment arrangement; PECO Exhibit 5, a PAR history; PECO Exhibit 6, a “Financial History,” documenting Complainant’s income level; PECO Exhibit 7, a “Case Details Report;” PECO Exhibit 8, a BCS determination summary; PECO Exhibit 9, a “Case Details Report;” PECO Exhibit 10, a BCS determination summary; PECO Exhibit 11, a “Case Details Report;” PECO Exhibit 12, a BCS determination summary; PECO Exhibit 13, a bill from PECO to Complainant dated October 3, 2014.  The record in this case consists of the hearing transcript of 52 pages and PECO Exhibits 1-13.  The record closed on October 6, 2015 with the filing of the transcript by the court reporter.

		This matter is now ready for decision.


FINDINGS OF FACT

		1.	Complainant is Tameka Beverley, residing at 426 Hampden Road, Upper Darby, Pennsylvania, the service address in this case.

		2.	Respondent is PECO Energy Company, a jurisdictional public utility providing electric and natural gas distribution service in the Commonwealth of Pennsylvania.

		3.	Complainant receives gas residential heating service and electric residential service from PECO.  Tr. 24.

		4.	Complainant does not dispute the charges on the account.

		5.	Complainant has been enrolled in PECO’s CAP since September, 2010.  Tr. 15.

		6.	Complainant is currently enrolled in PECO’s budget billing program.  Tr. 35.

		7.	On June 5, 2013, Complainant was given a PAR by BCS which Complainant later defaulted on.  Tr. 20; PECO Exhibit 10.

		8.	Complainant established a PAR with PECO on March 12, 2014 for a past due account balance of $2,819.07.  Tr. 16, 24-25; PECO Exhibit 1.

		9.	On September 2, 2014, Complainant defaulted on the PAR. Tr. 17, 27; PECO Exhibit 1.

		10.	On September 19, 2014, Complainant submitted documentation to PECO with respect to an income change with the result that on September 22, 2014, PECO changed Complainant’s CAP Tier to CAP Tier E1 for electric residential service.  Tr. 29; PECO Exhibits 2, 3.
		11.	On September 24, 2014, PECO gave Complainant a new PAR based on her CAP Tier change.  Tr. 30.

		12.	Between November, 2014 and March, 2015, Complainant made no payments on her account.  Tr. 19.

		13.	When information is received from a CAP customer that her income has decreased, that may change her CAP tier, and the customer may be eligible for a discount that lowers their bill.  Tr. 28, 41.

		14.	If a customer’s CAP Tier changes and a discount is applied, the customer must still pay her current bills.  Tr. 28.

		15.	If a customer has a PAR, and it is determined that the customer’s income has dropped and that she is eligible for a more favorable tier in the CAP program, and assuming that the prior PAR was still valid and the customer was complying with its terms, an up-front payment is not required.  Tr. 41-42.

		16.	A PECO representative would not tell a customer not to pay current charges. Tr. 28.

		17.	When PECO issues a payment agreement to a customer, the customer is notified of the terms of the agreement in writing. Tr. 35; PECO Exhibit 4.

		18.	As a result of the new PAR established on September 24, 2014, and Complainant’s defaults, PECO required an up-front payment of $708.67.  Tr. 30-31.

		19.	Complainant did not pay the $708.67 up-front payment.  Tr. 31.

		20.	On September 29, 2014, after Complainant filed an informal Complaint with the BCS, the up-front payment was reduced to $584.34.  Tr. 32; PECO Exhibit 1.

		21.	Complainant did not pay the $584.34 up-front payment.  Tr. 33.

		22.	Complainant’s entire current balance of $3,411.65 is composed of CAP arrears.  Tr. 34.

		23.	Complainant has had four Company issued PARs and one Commission ordered PAR, all of which Complainant defaulted on.  Tr. 38-39; PECO Exhibit 5.

DISCUSSION

		As the proponent of a rule or order, Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code. 66 Pa.C.S. § 332(a). "Burden of proof" means a duty to establish one's case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side. Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950). To satisfy the burden of proof against a utility, a complainant must show that the utility is responsible or accountable for the problem described in the complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission. 66 Pa.C.S. § 701.

		To establish a sufficient case and satisfy the burden of proof, a complainant must show that Respondent public utility is responsible or accountable for the problem described in the complaint. Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976). Such a showing must be by a preponderance of the evidence. Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Cmwlth. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992). Additionally, any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence. Mill v. Commonwealth, Pa. Pub. Util. Comm'n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm'n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704. More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established. Norfolk and Western Ry. v. Pa. Pub. Util. Comm'n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

		Complainant claimed that after her income was reduced and she informed PECO, PECO enrolled her in a new PAR but required an up-front payment that Complainant cannot afford.  Complainant claims that PECO is requiring the up-front payment based on Complainant’s default on a PAR, which Complainant claims occurred because a PECO representative told her she did not have to make a monthly payment while the new PAR was taking effect.  Complainant wants the Commission to order PECO to waive the up-front payment or to return Complainant to her previous PAR.

		Complainant does not dispute the validity of any of PECO’s charges for energy service.  In the past, Complainant was given several Company issued PARs consistent with Chapter 1405(d).  Complainant also received a Commission-ordered PAR.  Complainant defaulted on all of these PARs.

		Complainant defaulted on the Commission PAR instituted on June 4, 2013.  She defaulted on the last Company PAR entered into on September 29, 2014.  A PAR, which prevents service termination as long as Complainant complies with it, is a privilege, not a right. Mandell v. Duquesne Light Co., Docket No. C-20030234, (Order entered March 17, 2004).

		Complainant presented no credible evidence to prove that PECO violated any provision of the Public Utility Code (Code) or any regulation of the Commission. I accept as credible the testimony of PECO’s witness to the effect that a PECO representative would not tell a customer not to pay current charges.  Also, Complainant is still enrolled in PECO's CAP.  All of Complainant’s arrears are CAP arrears.  Complainant’s request for a second Commission PAR is denied because arrearages composed of CAP rates shall not be the subject of payments arrangements negotiated or approved by the Commission. 66 Pa.C.S. § 1405(c).



CONCLUSIONS OF LAW

		1. 	The Commission has jurisdiction over the parties and subject matter of this proceeding. 66 Pa.C.S. §§ 701, 1405, 1501.

		2. 	As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof. 66 Pa.C.S. § 332(a).

		3. 	To satisfy her burden of proof, Complainant must demonstrate that Respondent violated the Public Utility Code or a regulation or Order of the Commission. 66 Pa.C.S. § 701. This must be shown by a preponderance of the evidence. Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).

		4. 	Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party. Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600, 602, alloc. denied, 602 A.2d 863 (1992).

		5. 	Complainant has failed to establish that the utility violated the Public Utility Code or a regulation or Order of the Commission in requiring payment from Complainant for the services that it rendered. 66 Pa.C.S. § 701.

		6. 	A public utility is entitled to full payment for service provided  to customers and all customers are obligated to pay for utility service provided to them. Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982).

		7.	Complainant failed to establish her entitlement to another payment agreement on her balance. 66 Pa.C.S. § 1405(c).


ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Complaint filed by Tameka Beverley at Docket No. 
F-2015-2485806, is dismissed.

2.	That the Secretary mark this docket closed.


Dated:	December 21, 2015					/s/					
							Dennis J. Buckley
							Administrative Law Judge
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