BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION



David M. Quirk					:
							:
	v.						:		F-2015-2506992	
							:
PPL Electric Utilities Corporation			:



ORDER 
GRANTING IN PART AND DENYING IN PART
PRELIMINARY OBJECTIONS


		This Order sustains in part and denies in part the Respondent’s Preliminary Objections.  The Preliminary Objections are sustained to the extent the Complainant is alleging problems with either his landlord or his telephone service.  The Preliminary Objections are denied to the extent they seek dismissal of the complaint, since the Complainant has raised allegations about incorrect charges on his bills, thereby creating a factual dispute which necessitates a hearing for resolution.  

HISTORY OF THE PROCEEDING 

		On October 5, 2015, David M. Quirk (Complainant) filed a Formal Complaint (complaint) against PPL Electric Utilities Corporation (PPL or Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleged in his complaint that there were incorrect charges on his bill, which he claims to have “previously explained in detail.”  (Complaint ¶ 4).  As relief, he requested a refund.  He also stated that his landlord had been having trouble with connecting landline telephone service to the service address, that there had been no landline telephone service to the service address for a month, and that the Complainant had to buy three cellular phones and airtime.  In addition, he alleges that the landlord keeps changing his building number.  This complaint is a timely appeal of a BCS decision at Case #3324054. 

		On October 26, 2015, PPL filed its Answer and Preliminary Objections (POs) properly accompanied by a Notice to Plead.  In its Answer, PPL denied the allegations raised in paragraph 4 of the complaint, It notes that no further information has been provided by the Complainant with regard to his allegation of incorrect charges on his bill.  PPL also states that the relief sought by Complainant refers to difficulties with his landlord and house phone hookup and that these allegations do not relate to PPL and are denied.  PPL therefore requests that the complaint be denied. 

		In its POs, PPL asserts that the only details provided by the Complainant in the complaint refer to telephone service.  PPL states that it provides Complainant with electric service, not telephone service.  PPL avers that the Complainant does not allege any facts that could be construed as a violation by Respondent of any statute, regulation, or order which the Commission has jurisdiction to administer.  Therefore, PPL asserts that the complaint is legally insufficient and should be dismissed.

		On November 9, 2015, the Complainant filed a letter with the Commission (letter).[footnoteRef:1]  In the letter, the Complainant averred that his previous allegations had been omitted from the complaint and set forth more detailed allegations about incorrect charges on his bill.  Specifically, the Complainant set forth a usage comparison between his previous address and the current service address, to which he moved on November 1, 2013.  The Complainant’s calculations allegedly show a significant increase in the amount of usage at the current service address compared to the previous address.  The Complainant stated that the amount of usage should be the same between the previous address and the service address since he lived alone at both addresses and because of the nature of his usage habits.  The Complainant also described how the landlord repeatedly changed the street address of the service address, which the Complainant believes is a deliberate attempt to cause confusion.  The Complainant estimates that he is “out $550” (Letter Pg. 2, ¶ 3) as a result of these problems. I saw no evidence in the record that PPL had been served with the Complainant’s letter.  Therefore, on December 28, 2015, I sent a courtesy copy of the letter to counsel for PPL.   [1:  	The letter was postmarked November 5, 2015.] 


		On December 11, 2015, the matter was assigned to me by Motion Judge Assignment Notice.  The matter is now ripe for decision.  For the reasons stated below, I will deny the POs in part and sustain them in part.

DISCUSSION

		Complainant seeks a refund on alleged incorrect charges on his service account with Respondent.	

		Respondent’s POs seek to dismiss the case on the grounds that the complaint is legally insufficient and there are no genuine issues of fact because the complaint only sets forth facts pertaining to telephone service, whereas Respondent provides electric service to the Complainant; and because the complaint involves a dispute between the Complainant and his landlord.
 
		Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994). 	 When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003).   

		The rules regarding preliminary objections are as follows:

§ 5.101.  Preliminary objections.
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative 
dispute resolution.

(7)  Standing of a party to participate in the proceeding.

* * *
52 Pa.Code § 5.101(a).  

		 In reviewing preliminary objections, only the well pled material facts of the non-moving party may be presumed to be true in order to determine whether recovery is possible.  In order for Complainant to prevail ultimately, there must be a statute, regulation or order which the Commission is authorized to enforce.  The Complaint must set forth anything done or omitted to be done by the utility company in violation of any law which the Commission has jurisdiction to administer.  66 Pa.C.S. § 701; 52 Pa.Code § 5.21(a). 

1. Legal Insufficiency

		PPL’s POs seek dismissal of the Complaint for legal insufficiency due to Complainant’s alleged failure to state a claim that PPL has violated any law which the Commission has jurisdiction to administer. 

The regulation at 52 Pa.Code § 5.101(a)(4) permits the filing of a preliminary objection to dismiss a pleading for legal insufficiency.  Parties have ten days to file a responsive pleading to preliminary objections.  52 Pa. Code § 5.101(f)(1).  

		On November 9, 2015, Complainant filed a letter with the Commission.  This letter was dated November 4, 2015 and postmarked November 5, 2015.  Since the Respondent’s POs were filed on October 26, 2015, the Complainant had ten days to file a responsive pleading.  I will treat the letter as timely filed under 56 Pa. Code § 1.11(a). 

		The letter, which contains more detailed allegations about improper billing than had previously been made in the complaint, appeared to be in response to Respondent’s POs, but was not marked as such. 

		The regulation at 52 Pa. Code §1.2(a) provides that the presiding officer or Commission may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  I will treat the Complainant’s letter as a responsive pleading to Respondent’s POs.  The content of this letter contains, in pertinent part, allegations of excessive billing on the Complainant’s electrical service account with the PPL.  Accepting these allegations as true, the Complainant has raised a factual dispute that renders preliminary dismissal of the complaint inappropriate.  Accordingly, a hearing will be scheduled to allow the parties to present evidence on the issue of improper billing.    

2. Telephonic Service 

		In both the complaint and the letter responding to PPL’s POs, the Complainant discusses alleged problems he is having with landline telephonic service and costs incurred from cellular telephonic service as a result of his landlord’s alleged failure to properly connect the service address to a telephone land line. 

		As previously stated, the complaint must set forth anything done or omitted to be done by the utility company in violation of any law which the Commission has jurisdiction to administer.  66 Pa.C.S. § 701; 52 Pa.Code § 5.21(a).

		It is evident that PPL is not involved in the provision of telephone service to the Complainant.  Accordingly, even accepting these allegations as true, they do not assert any wrongdoing on the part of PPL.  Any dispute regarding Complainant’s telephone service must be separately filed before the Commission against the appropriate telephone company. 

		Therefore, the POs are sustained to the extent the Complainant raises allegations about his telephone service and any discussion of Complainant’s telephonic service will be barred from consideration at the evidentiary hearing.

3. Landlord-Tenant Disputes 

		In both the complaint and the letter responding to the POs, the Complainant discusses problems he is allegedly having with his landlord’s handling of the provision of telephone service and repeated changing of the street address of the service address.	
	
		The Commission must act within and cannot exceed its jurisdiction.  Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa. Super 1976).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 303 Pa.Super. 148, 449 A.2d 621 (1982); nor can jurisdiction be obtained by waiver or estoppel, Scott v. Bristol Twp. Police Dep’t, 669 A.2d 457 (Pa.Cmwlth. 1995).  Therefore, the Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 157 Pa.Super. 595, 43 A.2d 348 (1945).
	 	
		Enforcement of a lease or other agreement between the Complainant and his landlord is outside the Commission’s jurisdiction.  Corazzini v. UGI Penn Natural Gas, Inc., Docket No. F-2009-2101282 (Order entered July 16, 2010).
		Any dispute the Complainant may have regarding the terms of his agreement with his landlord must be handled in the appropriate judicial venue. 

		Therefore, any discussion of disputes between the Complainant and his landlord will also be barred from the evidentiary hearing.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections filed in the case captioned David M. Quirk v. PPL Electric Utilities Company at Docket No. F-2015-2506992 are denied in part insofar as they seek to dismiss the Complaint in its entirety.

		2.	That the Preliminary Objections filed in the case captioned David M. Quirk v. PPL Electric Utilities Company at Docket No. F-2015-2506992 are sustained in part with regard to barring discussion of the Complainant’s allegations regarding telephone service and landlord-tenant disputes at the evidentiary hearing.
	
		3.	That the matter be set for a hearing.


Dated:	January 5, 2015				______________________
							Steven K. Haas
							Administrative Law Judge
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