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[bookmark: _Toc438209059][bookmark: _Toc438209152][bookmark: _Toc438209668][bookmark: _Toc438210385]I.	INTRODUCTION	

 
		This Supplemental Initial Decision on Remand considers the fully litigated complaints filed by two local exchange carriers against each other in the context of legal decisions issued since the Initial Decision was issued on June 6, 2013, and finds that the  Complaint filed by Core Communications, Inc. (Core), against Verizon Pennsylvania, Inc., and Verizon North, LLC (collectively Verizon), is unsupported by sufficient evidence, while the outstanding bills issued by Verizon to Core should be paid.

[bookmark: _Toc438209061][bookmark: _Toc438209153][bookmark: _Toc438209669][bookmark: _Toc438210386]II.	HISTORY OF THE PROCEEDING	

		A thorough History is presented in the Initial Decision at pages 2-5.  A summary follows.

 On July 22, 2011, Core filed Formal Complaints (Original Complaint) against Verizon alleging that Verizon had suddenly ceased payment for intercarrier compensation invoices.  Core also filed a Petition seeking an order directing Verizon to resume immediate payment pending the resolution of the underlying substantive dispute between the Parties. On July 29, 2011, a hearing was held regarding the Petition.

By Order entered September 23, 2011 (September 2011 Order), the Commission directed Verizon to continue to pay Core’s invoices during the proceeding, subject to refund, in the same ratio by which Verizon previously paid invoices issued by Core, and sent the Complaint to mediation.  The case was not resolved through the mediation process and mediation terminated on March 22, 2012.

On April 16, 2012, Core filed an Amended Complaint (Amended Complaint). On May 16, 2012, Verizon filed an Answer, New Matter, and Amended Counterclaims Seeking Affirmative Relief to Core’s Amended Complaint.

On December 4 and 5, 2012, an evidentiary hearing was held where various statements and exhibits presented by Core and Verizon were admitted into the record. On January 23, 2013, both Parties filed Main Briefs.  Both Parties filed Reply Briefs on March 18, 2013.  Verizon filed Surreply Briefs on March 25, 2012, and the record closed upon their receipt.

On July 11, 2013, the ALJ’s Initial Decision was issued, which sustained the Amended Complaint and counterclaims, in part, and dismissed them, in part. As noted, supra, Exceptions to the Initial Decision were filed by Core and Verizon on August 16, 2013, and Replies to Exceptions were filed by Core and Verizon on September 16, 2013.

On June 16, 2014, Verizon submitted a letter (June 2014 Letter) in which it attached a decision by the  United States Court of Appeals for the Fourth Circuit as supplemental authority for this case.  See CoreTel Virginia, LLC v. Verizon Virginia, LLC, et al, 752 F.3d 364 (4th Cir. 2014) (CoreTel VA Order).  In its June 2014 Letter, Verizon explains that it believes this decision relates to the Parties’ Exceptions and Replies to Exceptions in the instant case.  On June 25, 2014, Core submitted a response to Verizon’s June 2014 Letter.

On February 24, 2015, Core submitted a letter (February 2015 Letter) with which it submitted a Declaratory Ruling released by the FCC clarifying its Voice Over Internet Protocol (VoIP) Symmetry Rule.  See In the Matter of Connect America Fund-Developing a Unified Intercarrier Compensation Regime, WC Docket No. 10-90 (FCC, Rel. Feb 11, 2015), Declaratory Ruling, FCC 15-14 (VoIP Symmetry Order), appeal pending, AT&T Corp. v. FCC, Case No. 15-1059, (DC Cir., filed March 18, 2015).  In its February 2015 Letter Core alleges how it believes this Declaratory Ruling relates to the Parties’ Exceptions and Replies to Exceptions in the instant case. On February 26, 2015, Verizon submitted a response (Response) to Core’s February 2015 Letter.

In the meantime, another proceeding between the same parties had been litigated.  On April 3, 2015, the Commission issued my Initial Decision in Core v. Verizon PA, LLC, 
C-2014-2406550 (no final Commission determination at the time of this writing) (Core v. VZ II).

 By Commission Order entered May 28, 2015, the Commission held the Initial Decision and the Exceptions filed by each party in abeyance and remanded the matter to the Office of Administrative Law Judge for further deliberation on the Federal Communications Commission’s February 11, 2015 Declaratory Ruling in In the Matter of Connect America Fund Developing a Unified Intercarrier Compensation Regime, WC Docket No. 10-90 and CC Docket No. 01-92, appeal pending, AT&T Corp. v. FCC, Case No. 15-1059, (DC Cir., filed March 18, 2015), consistent with the Opinion and Order. These proceedings were directed to be held on an expedited basis and for the issuance of a Supplemental Initial Decision on Remand.

Verizon filed its Petition for Partial Reconsideration in the present case on 
June 2, 2015, which was granted to preserve jurisdiction by Order entered June 11, 2015, pending further review of, and consideration on, the merits.  Core filed its Answer to the Petition on June 12, 2015.  	

 On June 25, 2015, Verizon filed its Opposition to Core’s Motion. 

By Opinion and Order entered November 9, 2015, the Commission:
a)  declined to address the intercarrier compensation claims of the parties;

b)  declined to lift the directive that Verizon continue to pay Core's bills but not requiring Core to pay Verizon's bills;

c)  denied Core's Motion to Consolidate these cases with Core v. VZ II; and

d)  restated the terms of the remand as they appear in the May 28, 2015 Order.

The remand is for the specific purpose of determining the impact of the FCC's VoIP Symmetry Order and its impact on the intercarrier compensation issues in this case.  This is a purely legal question and requires no additional fact finding.  Accordingly, on November 9, 2015, I issued a briefing order which set November 20, 2014 as the deadline for filing main briefs and November 30, 2015 for reply briefs.  Both parties filed timely main briefs on remand (MBR) and reply briefs on remand (RBR).  This Supplemental Initial Decision on Remand is due January 9, 2016.	

[bookmark: _Toc438210387]III.	DISCUSSION	

This proceeding involves two Formal Complaints that were filed by Core against Verizon at Docket Nos. C-2011-2253750 and C-2011-2253787 alleging that Verizon suddenly ceased the payment of intercarrier compensation invoices (i.e., bills for reciprocal compensation and switched access) that were issued by Core pursuant to the interconnection agreements (ICAs) entered among the Parties and long-standing practice.  The Parties’ dispute centers around two main categories: Core’s billings to Verizon and Verizon’s billings to Core. 

Core argues that Verizon breached the Parties’ ICAs when it withheld payment of intercarrier compensation invoices in the spring of 2011, without any legitimate basis for doing so. [footnoteRef:1]  Core asserts that it issued these intercarrier compensation bills to Verizon in complete accordance with the provisions of the ICAs and that it also provided Verizon with substantial evidence in support of these bills.  Therefore, Core contends that Verizon must pay all such amounts owed to Core.  Additionally, Core alleges that Verizon breached the Parties’ Verizon PA ICA by failing to mirror rates as outlined in the order of the Federal Communications Commission (FCC) in In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Intercarrier Compensation for ISP-Bound Traffic, 16 FCC Rcd. 9151 (2001) (ISP Remand Order).  In this regard, Core argues that, although Verizon has paid Core at the FCC’s prescribed mirroring rate of $0.0007 per minute of use (MOU) for locally-dialed traffic destined for Internet Service Providers (ISPs), such ISP-bound traffic is compensable at the higher reciprocal compensation rate due to Verizon’s failure to mirror rates or to properly “opt-in” to the ISP Remand Order. [1:  	As noted, infra, Core concurrently filed a Petition for Interim Emergency Order (Petition) at Docket No. P-2011-2253650 requesting that the Commission direct Verizon to resume immediate payment pending the resolution of the underlying dispute between the Parties.  The Commission granted this Petition and directed Verizon to compensate Core by paying its invoices at a rate of $0.0007 per minute of use, subject to refund. ] 


In counterclaims, Verizon submits that it is Core who breached the Parties’ ICAs by immediately filing a complaint with the Commission when Verizon withheld payment, instead of engaging in the mandatory dispute resolution procedures outlined in the ICAs.  Verizon asserts that it legitimately disputed the bills for which it withheld payment to Core because they appeared to be improper.  Namely, Verizon argues that Core’s intercarrier compensation bills are not valid because Core has billed Verizon for traffic that transited Verizon’s network but which was originated by third-party telecommunications carriers.  Further, Verizon alleges that Core has double-billed Verizon and these third parties for the same traffic.  Verizon seeks a refund from Core, in the amount of $2,725,140, for reciprocal compensation traffic that it claims was not billable to Verizon.  Further, Verizon argues that Verizon PA has properly “opted-in” to the ISP Remand Order and has thereby properly compensated Core at a rate of $0.0007/MOU for locally-dialed ISP-bound traffic under the Parties’ Verizon PA ICA.

Verizon also points out that Core has not paid any bills that Verizon has issued to Core for the facilities that Core has leased from Verizon.  These facilities include one-way Local Interconnection Trunk Groups (LITGs) [footnoteRef:2] which carry local and non-Feature Group D intraLATA toll traffic from Core to Verizon, and two-way Access Toll Connecting Trunks (ATCs), which carry traffic exchanged between Core and interexchange carriers (IXCs). Finally, Verizon argues that, in addition to failing to pay for the use of Verizon’s facilities, Core has also failed to pay any bills Verizon has issued for reciprocal compensation, switched access, or directory listing services. [2:  	The Verizon PA ICA refers to the LITGs as the trunks that are used “one-way, for the reciprocal exchange of combined Local Traffic, non-equal access intraLATA toll traffic, and local transit traffic to other ILECs.”  Verizon  PA ICA at Attachment IV, Section 1.1.1;  The Verizon North ICA refers to the LITGs as “Traffic Exchange Trunks.”  Verizon North ICA at Part V, Section 1.2.1.] 


On the other hand, Core reasons that it has not paid Verizon for the use of the LITGs and ATCs because it is entitled to pay such bills at Total Element Long-Run Incremental Cost (TELRIC) rates and not at the tariffed special access rates at which Verizon has issued these bills.  Further, Core claims that the facilities Verizon provisioned failed to function properly.



[bookmark: _Toc438210388]A.	The Remand	

		In its Remand Order, the Commission stated:

	It is evident from the ALJ’s ruling that this matter is a highly complex intercarrier compensation dispute in which the Parties have alleged numerous claims resulting in significant amounts of intercarrier compensation owed or credited.  This complexity is further compounded by developments that have occurred at the federal level subsequent to the issuance of the I.D.  We find that such developments may have an impact on the record evidence that the ALJ relied on to support her ruling in this matter.  As noted, supra, the FCC released its VoIP Symmetry Order on February 11, 2015, in which it clarified the VoIP Symmetry Rule it set forth in In the Matter of Connect America Fund, 26 FCC Rcd. 17663 (2011) (USF/ICC Transformation Order), aff’d, In re FCC 11-161, 753 F.3d 1015 (10th Cir. 2014), reh’g petitions denied, cert. denied, –  S.Ct. – (U.S. May 4, 2015) (14-901).  Specifically, the FCC clarified that its VoIP Symmetry Rule is technology and facilities neutral and does not mandate that an entity use a specific technology or its own facilities in order to charge for the services that it considers to be the equivalent of end office switching.  VoIP Symmetry Order at ¶¶ 1-3.  

	In its February 2015 Letter, referenced above, Core contends that the VoIP Symmetry Order lends support to its argument relative to the unpaid switched access bills it rendered, and continues to render, to Verizon.  On the other hand, Verizon’s Response to Core’s February 2015 Letter counters that the FCC’s ruling does nothing to alter, but instead confirms the ALJ’s ruling in the matter before us.  In a similar fashion, Verizon, in its June 2014 Letter, asserts that the Fourth Circuit’s CoreTel-Verizon VA Order examines a dispute with issues that are similar to those in the matter before us.  Therefore, Verizon argues that the CoreTel-Verizon VA Order supports certain of its Replies to Core’s Exceptions in the instant case.  Core’s Response to Verizon’s June 2014 Letter refutes Verizon’s arguments.

	As explained above, the issues involved in this case are governed by the existing ICAs as well as state and federal law.  Additionally, the subsequent rulings issued at the federal level may impact the initial findings and ALJ recommendation in this proceeding.  In review of the record as developed thus far, we find that it is unclear whether either party has met its burden of proof with regard to the amount of traffic for the claimed back billing as well as the appropriate compensation.  In light of the changed circumstances, we are of the opinion that a limited remand of this proceeding is necessary so that FCC’s VoIP Symmetry Order, at a minimum, may be reviewed to determine its impact on the intercarrier compensation issues in the matter before us and subsequently addressed in a Supplemental Initial Decision on Remand.  Once the OALJ concludes the limited remand, we will consider all of the outstanding issues pending in this proceeding in light of these more recent developments as ripe for disposition. 

Order of May 28, 2015 at 9-10.

		The Commission's direction is that a limited remand of this proceeding is necessary so that FCC’s VoIP Symmetry Order, at a minimum, may be reviewed to determine its impact on the intercarrier compensation issues in the matter before us and subsequently addressed in a Supplemental Initial Decision on Remand.  Order of May 28, 2015 at 9-10.

[bookmark: _Toc438209672][bookmark: _Toc438210389]B.	Burden of Proof	

		There is no change to the burden of proof, nor is there dispute.  Section 332(a) of the Code, 66 Pa.C.S. §332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is well-established that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600, 602 (Pa.Cmwlth. 1990).

		The burden of proof is comprised of two distinct burdens: the burden of production and the burden of persuasion.  The burden of production tells the adjudicator which party must come forward with evidence to support a particular proposition.  See In re Loudenslager’s Estate, 430 Pa. 33, 240 A.2d 477, 482 (1968).  The burden of persuasion determines which party must produce sufficient evidence to convince a judge that a fact has been established, and it never leaves the party on whom it is originally cast.  Reidel v. County of Allegheny, 633 A.2d 1325, 1329 n. 11 (Pa.Cmwlth. 1993).

		Therefore, Core bears the burden of proving its claims, while Verizon bears the burden of proving the Verizon claims.  

[bookmark: _Toc438209673][bookmark: _Toc438210390]C.	Core's Argument	

		Core argues that it submitted evidence demonstrating that Verizon owes Core $2,532,142.22 in switched access charges for traffic delivered to Core's SS7 network, with $711,259.34 being due for interstate switched access charges pursuant to core's FCC Tariff No. 1 and $1,820,883.88 for intrastate switched access charges pursuant to Core's Pa. P.U.C. Tariff No. 4, for toll traffic Verizon sent to Core over SS7 trunk groups.  Core MB at 5.  Some of this traffic had been paid at the $0.0007/MOU price, which Core submits is the wrong price.  Core also avers that Verizon owes Core an additional $2,661,655.78 in switched access charges for traffic delivered on Core's older MF network.  Core MBR at 5.  
  
		Core identifies the back billing as Core's intrastate and interstate switched access bills to Verizon in January 2012, covering the period from February 2009 to December 2011, and the monthly switched access bills issued by Core between January 2012 and June 2012.  Core MBR at 1.

		Core states that the traffic at issue is comprised entirely of non-local, toll traffic that Verizon transmitted to Core for termination to Core's end users.  This traffic was a mix of toll calls terminated to dial-up ISPs and toll VoIP calls terminated to Core's VoIP-carrier customers.  Core's position is that the Interconnection Agreements (ICAs) between the parties permit the party terminating toll traffic to bill the sending party at intrastate or interstate switched access rates, by rating each call using the Calling Party's Number (CPN).  Its switched access billings to Verizon were calculated using the rate elements set forth in Core's Commission-approved intrastate switched access tariff and FCC-approved interstate switched access tariff, depending on the CPN of each call.  Core MBR at 1-2.

		Core avers that the toll traffic sent by Verizon to Core is billable at switched access rates, regardless of whether the traffic was ISP-bound traffic or VoIP traffic.  

		Core argues that the Commission has consistently ruled that IP-based communications are subject to switched access charges.[footnoteRef:3] Core MBR at 6.  The FCC approved new rules effective January 1, 2012, which clarify compensation for VoIP traffic moving forward.[footnoteRef:4]  VoIP-PSTN traffic is defined as traffic "exchanged between a local exchange carrier and another telecommunications carrier in Time Division Multiplexing (TDM) format that originates and/or terminates in IP format,"[footnoteRef:5] noting further that telecommunications traffic originates and/or terminates in IP format if it originates from and/or terminates to an end-user customer of a service that requires Internet protocol-compatible customer premises equipment.[footnoteRef:6]  Core MBR at 6-7.  [3:  	Citing Palmerton Tel. Co., Docket No. C-2009-2093336, 2010 WL 1259661 at *21 (Order entered Feb. 11, 2010).]  [4:  	Citing In the Matter of Connect Am. Fund A Nat'l Broadband Plan for Our Future Establishing Just & Reasonable Rates for Local Exch. Carriers High-Cost Universal Serv. Support Developing an Unified Intercarrier Comp.Regine Fed.-State Joint Bd. On Universal Serv. Lifeline & Link-Up Universal Serv. Reform – Mobility Fund, 26 F.C.C. Red. 17663, 18005 ¶ 939 (2011)(ICC Transformation Order).]  [5:  	Citing 47 C.F.R. § 51.913(a)(1).]  [6:  	Citing 47 C.F.R. § 51.913(a)(3).] 


		The VoIP Symmetry Rule states that a local exchange carrier (LEC) may charge the relevant intercarrier compensation for functions performed by it and/or by its retail VoIP partner, regardless of whether the functions performed or the technology used correspond precisely to those used under a traditional TDM architecture.[footnoteRef:7]  Core states that, in accordance with the ICC Transformation Order, Core revised its FCC and Pennsylvania switched access tariffs to explicitly list the charges for VoIP-PSTN traffic.[footnoteRef:8]  Core MBR at 8.   [7:  	47 C.F.R. § 51.913(b).]  [8:  	Core Communications, Inc. Pa. P.U.C. Tariff No. 4, Supp. No. 2 (Tab D), Original Sheet No. 52.37 (Effective Feb. 11, 2012); and Core Communications, Inc. FCC Tariff No. 3 (Tab G), 5th Revised Page No. 13 (Effective March 27, 2012) and 4th Revised page No. 79 (Effective March 27, 2012).] 


		In its Reply Brief, Core argues that the CoreTel VA decision does not support Verizon's argument, that Core's switched access tariffs fully authorize charges for VoIP traffic, and, that jurisdictional access rates for VoIP traffic vary over time.

		Core distinguishes the CoreTel VA case from the present case by pointing out that the Court there found that the language of CoreTel's end-office switching service does not permit that specific tariff rate to be applied when CoreTel delivers calls to customers over the public internet rather than using a physical facility owned by CoreTel.[footnoteRef:9]  In the present case, Core delivers calls to its ISP and CSC customers' servers over physical connections owned and controlled by Core.  Core RBR at 11. [9:  	Citing CoreTel Virginia, LLC v. Verizon Virginia, LLC, 752 F.3d 364, 374 (4th Cir. 2014).] 


		Core argues further that, even if Core did not provide physical lines, the VoIP Symmetry Order does not conclude that it would not apply to Core's tariffs, as the FCC did not review Core's tariffs or the underlying facts in CoreTel Virginia.  The FCC merely acknowledged that in some cases, a carrier may have failed to incorporate the VoIP Symmetry Rule into its tariffs.[footnoteRef:10]  Core RBR at 11-13.   [10:  	VoIP Symmetry Order at ¶ 40.] 


		Core compares its billing to Verizon's regarding failure to incorporate VoIP language into tariffs after the ICC Transformation Order, effective January 1, 2012, after which Core states that it revised its own tariffs to include language to include the FCC's VoIP-PSTN compensation regime.  Core states that Verizon did not change its own tariffs, although it continued to charge Core under those tariffs.  Core RBR at 13-14.  Core states:

	Three of these four tariffs fail to reference "VOIP" traffic or even the term "Internet."  Only the fourth tariff (Verizon North's intrastate tariff) incorporates the FCC's VoIP rules to any degree.  This defect in three out of four referenced tariffs is glaring in this case because Verizon itself states that 100% of the traffic for which it billed Core was VOIP-originated.  Verizon, by its own argument, has failed to establish its entitlement to any compensation for Core's 100% VOIP traffic.  Should the Commission conclude that Core somehow failed to incorporation VOIP provisions into its tariffs, at the very least, the Commission must also then conclude that Verizon, too, has failed in this respect.
Core RBR at 14 (footnotes omitted).

		In addition, Core's switched access claims start in February 2009 and run through June, 2012.  Therefore, only six invoices, issued between January and June 2012, are arguably invalid under this claim.  Core RBR at 15.  This revision means that the total Core switched access claim is reduced to $2,168,706.12.  Core RBR at 16.

[bookmark: _Toc438209674][bookmark: _Toc438210391]D.	Verizon's Argument	

		Verizon argues that the VoIP Symmetry Order does not alter the conclusion in the Initial Decision that Core has been overbilling Verizon for intercarrier compensation while withholding payment on valid invoices for the wholesale services that Verizon provides to Core.	

		Verizon's Main Brief begins with a discussion of the intent of the 
VoIP Symmetry Order, acknowledging that its purpose was to resolve industry disputes over what constituted the functional equivalent of end office switching as referenced in the rule, and pointing out that the VoIP Symmetry Order states that the specific terms of a carrier's tariff ultimately governs whether switched access charges are due on VoIP traffic.  VoIP Symmetry Order ¶ 18, FN 54; VZ MBR at 4.  

		Verizon contends that the VoIP Symmetry Order does not alter the Initial Decision's reasoning and conclusion that Core's switched access back bills should be rejected for two reasons:  (1) the bills were rejected for reasons independent of the VoIP Symmetry Order, and (2) the VoIP Symmetry Order itself does not apply to change the outcome.

		Verizon argues that the conclusion in the Initial Decision that Core had billed Verizon for switched access for traffic originated by IXCs, which should be billable to those IXCs, not to Verizon, ID at 14, proves fatal to Core's claim.  Even if Core were found to be theoretically entitled to bill switched access charges on some amount of traffic, it billed the wrong party.  VZ MBR at 5.  

		In addition, the ID found that the system used by Core to determine its back bills was flawed and unreliable.  Therefore, even if Core were entitled to bill switched access, Core failed to meet its burden of proof on the reliability of the over $2.5 million in back-bills it seeks to collect.  ID at 14; VZ MBR at 6.

		Further, the ID states that Core's switched access bills are too flawed and unreliable to support its claim.  In other words, the evidence submitted by Core was insufficient to sustain its burden of proving a prima facie case, and the evaluation of its Complaint need go no further.  The question of whether its function might be aided by the VoIP Symmetry Order is never reached.  VZ MBR at 6.  

		Finally, but importantly, Core's intrastate tariff precludes back-billing and the Commission lacks jurisdiction over Core's back-bills for interstate access charges.  VZ MBR at 7.  

		Verizon points out that Core admitted at hearing that it could not determine what portion of the traffic is VoIP, and the VoIP Symmetry Order applies only to traffic that originates and/or terminated in IP format.  VZ MBR at 7.  

		Verizon cites to the CoreTel Virginia decision, which ultimately concluded that the VoIP Symmetry rule did not apply because the language of the tariff controlled.  VoIP Symmetry Order ¶¶ 19, 39-40; VZ MBR at 8-9.  

		In addition, the VoIP Symmetry Order acknowledged the Fourth Circuit's decision rejecting CoreTel Virginia's attempt to bill Verizon's Virginia affiliates switched access charges based on the same tariff language at issue here, and concluded that the VoIP Symmetry Order did not apply because the language of the tariff controlled.   The CoreTel VA case also states that a carrier cannot use the VoIP Symmetry Order to bill for functions not described in its tariffs.  CoreTel Virginia at 374.  Verizon points out that the Core affiliates all use the same FCC language, which is then identical to that evaluated by the Fourth Circuit Court of Appeals.  VZ MBR at 10.

		As Verizon explains, the specific governs the general, and the VoIP Symmetry Order covers only the general and does not mean that charges for end office switching are due in every circumstance because such charges are governed by applicable tariffs.  Verizon claims that Core does not provide the end office switching service described in its tariffs and is precluded from collecting switched access charges on VoIP traffic from Verizon.  VZ MBR at 11.

		In its Reply Brief, Verizon repeats that there are three fundamental points that are fatal to Core's claims:  the ID rejected Core's switched access bills for independent reasons unaffected by the VoIP Symmetry Order, and are not eligible for reargument here; Core cannot quantify what portion of the back-billed traffic is VoIP; and the VoIP Symmetry Order confirms that carriers may not collect switched access charges if they do not provide the service described in their tariffs, which precludes Core's switched access billing here.  VZ RBR at 1-2.  

[bookmark: _Toc438209675][bookmark: _Toc438210392]E.	Analysis	

[bookmark: _Toc438209068][bookmark: _Toc438209160][bookmark: _Toc438209676][bookmark: _Toc438210393]	1.	Issues	

The Initial Decision described the claims as follows:

	Core has three counts, and alleges: (1) that Verizon has violated the ICAs by refusing to pay reciprocal compensation bills; (2) that Verizon has violated the ICAs and Core's switched access tariffs by refusing to pay switched access fees for traffic it surreptitiously sent to Core over Local Interconnections Trunk Groups; and (3) that Verizon has failed to comply with the "mirroring" rule that originated in the FCC's 2001 ISP Remand Order, which was incorporated into the Core/Verizon PA ICA by Commission Order.  Amended Complaint; Core Stmt. 2 at 1.

	In addition to disputing the Core averments, Verizon has four counterclaims: (1) that Core must compensate Verizon for use of Verizon's facilities and services to serve its ISP and conference calling service customers; (2) that Core is grossly overcharging Verizon for traffic termination by charging for traffic that does not originate with Verizon's customers; and (3) that Core has not paid for directory listing services in the amount of $32,685.92; and (4) that Core is collecting tens of millions of dollars from Verizon for reciprocal compensation payments through a contorted methodology misconstruing the FCC's ISP Remand Order.  VZ Stmt. 1.0 at 5-6.

Initial Decision at 21.  

[bookmark: _Toc438209069][bookmark: _Toc438209161][bookmark: _Toc438209677][bookmark: _Toc438210394]	2.	Description of services between carriers	

	Core ordered high capacity circuits referred to as "trunks" to carry traffic coming from or destined to Core's network.  The trunks that Core has ordered from Verizon may be described as fitting into two categories: (1) one-way Local Interconnection trunks that carry local and non-Feature Group D IntraLATA toll calls originated on Core's network, and (2) two-way Access Toll Connecting (ATC) trunks that carry traffic exchanged between Core and IXCs.  VZ Stmt. 1 at 32.

	Initially, Core ordered both sets of trunks as Multi-Frequency (MF) trunks.  MF is an old signaling protocol that passes very little call data.  More recently, Core's trunks were transitioned to Signaling System 7 (SS7).  SS7 is the modern protocol that includes a relatively robust stream of call data.  VZ Stmt. 1.0 at 46.

	End office Local Interconnection trunks provide access only to end users served by each end office.  Local Interconnection trunks established between an end office and a tandem switch expand the universe of calls that can be routed over the Local Interconnection Trunk Group to include calls from other local service providers that also have local interconnection trunks to that tandem.  VZ Stmt. 1.0 at 32.

	ATC trunks are necessary for the proper routing of traffic, and without them, calls would be dropped.  Core's telephone numbers are shown in the Local Exchange Routing Guide (LERG) as subtending Verizon's tandems.  When another carrier has a call that is destined for one of Core's telephone numbers, the LERG tells that carrier to route the call to Verizon's tandem.  If the call is carried by an interexchange carrier, that carrier will deliver it to Verizon's relevant access tandem.  But if Core has not established ATC trunks, the call will have nowhere to go, and would fail at the tandem.  The ICAs require ATC trunks because they are necessary from an operational perspective to ensure call completion.  VZ Stmt. 1 at 36.

	For both types of trunks, Verizon provides to Core the same information that it provides to other CLECs, which is sufficient to bill other carriers for terminating charges where appropriate.  VZ Stmt. 1 at 47.

	"Entrance facilities" are the transport links between Core's wire center and Verizon's tandem switch office.  Core Stmt. 3 at 19.

	"Dedicated transport" are the links between the Verizon tandem connected to Core and more distant Verizon tandems and end offices.  Core Stmt. 3 at 19.

	Local transit service is where the tandem provider provides the ability for other ILECs/CLECs/CMRS providers to connect with one another for the exchange of local traffic and non-Feature Group D IntraLATA toll traffic without having to establish direct trunk groups between each and every service provider, which would be cost prohibitive for many service providers.  VZ Stmt. 1 at 45.

	Instead of establishing direct connections with every provider, ILECs/CLECs/CMRS providers can route calls through Verizon's tandem, and Verizon transits them on to their destined terminating carrier.  VZ Stmt. 1 at 45.

	For any third party-originated transit traffic from other CLECs or CMRS providers that Verizon routes to Core for termination (local transit traffic), Verizon provides Core with industry standard Exchange Message Interface (EMI) records that identify the company that sent the call to Verizon.  VZ Stmt. 1 at 47.

	Verizon also provides termination of traffic originated by Core, and directory listing services.  VZ Stmt. 1 at 30.

Initial Decision at 22-24.

		The May 2015 Order directs the parties to explore whether either party has met its burden of proof with regard to the amount of traffic for the claimed back billing as well as the appropriate compensation.  

[bookmark: _Toc438210395]	3		VoIP Symmetry Rule and Declaratory Order		

		The stated purpose of the VoIP Symmetry Order is to "ensure that the policies enacted by Congress and implemented by the Commission embrace modern communications networks, and encourage the deployment of, and transition to, IP-based networks and 
services. . . .  To further the goals enacted by Congress and implemented by the Commission of promoting and protecting competition and increased access for voice services, we clarify that the VoIP symmetry rule applies in a technology- and facilities-neutral manner."  
VoIP Symmetry Order ¶ 1 (footnote omitted).    

		"Technology-neutral" means that the entities are not required to use a specific technology or even its own facilities for the service provided to be the functional equivalent of end office switching.  A competitive LEC partnering with a facilities-based VoIP provider provides the functional equivalent of end office switching, just as when the CLEC partners with an over-the-top VoIP provider to exchange traffic with interconnected carriers.  In both instances, the CLECs may assess end office switching charges.  VoIP Symmetry Order ¶3.

		The VoIP Symmetry rule reads:

Notwithstanding any other provision of the Commission's rules, a local exchange carrier shall be entitled to assess and collect the full Access Reciprocal Compensation charges prescribed by this subpart that are set forth in a local exchange carrier's interstate or intrastate tariff for the access services defined in § 51.903 regardless of whether the local exchange carrier itself delivers such traffic to the called party's premises or delivers the call to the called party's premises via contractual or other arrangements with an affiliated or unaffiliated provider of interconnected VoIP service, as defined in 47 U.S.C. 153(25), or a non-interconnected VoIP service, as defined in 47 U.S.C. 153(36), that does not itself seek to collect Access Reciprocal Compensation charges prescribed by this subpart for that traffic.
47 C.F.R. § 51.913(b).

		The above section provides that a LEC is entitled to assess and collect access charges for services defined in Section 51.903, which includes End Office Access Services, defined as "the switching of access traffic at the carrier's end office switch and the delivery to or from of such traffic to the called party's premises."  VoIP Symmetry Order ¶8.  End Office Access Services include local switching as a rate element, and also includes any functionally equivalent access service.  Importantly, the VoIP symmetry rule does not permit a LEC to charge for functions performed neither by the LEC nor its retail service provider partner.  VoIP Symmetry Order ¶ 9.  

		The VoIP Symmetry Order  states:
	19.	For the reasons described below, we clarify that the Commission's VoIP symmetry rule does not require a competitive LEC or its VoIP provider partner to provide the physical last-mile facility to the VoIP provider's end user customers in order to provide the functional equivalent of end office switching, and thus for the competitive LEC to be eligible to assess access charges for this service. 
(Qualified by Footnote 64, reproduced here as directly on point to the issue in the Remand:  
Because such charges ultimately are governed by applicable tariffs, however, we cannot conclude that access charges for end office switching are due in every circumstance.  Assuming that the applicable tariff language contemplates charging for functionally equivalent services, a competitive LEC partnering with an over-the-top VoIP provider partner would presumably be entitled to collect for such charges.

* * *

	26.	The definition of "end office access service" in section 51.903 of the Commission's rules, as referenced in the language of the VoIP symmetry rule, allows for assessment of charges for services that are a "functionally equivalent access service.  By its terms, "this "functionally equivalent" language applies to all VoIP traffic, but disputes have arisen regarding whether a competitive LEC and an over-the-top VoIP provider together provide the functional equivalent of end office switching.  As discussed above, the Commission reasoned that a new functional equivalence approach to VoIP-PSTN traffic best balanced its policy goals of promoting competition in the voice marketplace, encouraging migration to all-IP networks, reducing intercarrier compensation disputes, providing greater certainty to the industry regarding intercarrier compensation revenue streams, and avoiding marketplace distortions and arbitrage that could arise from an asymmetrical approach to compensation.  This new approach takes a more holistic look at how calls are delivered to the end user, and represents a departure from prior Commission policy in which providers were allowed to charge access for services that only they themselves provided.  (footnotes omitted).

		This rule was further clarified in the FCC's Declaratory Order issued February 11, 2015, In the Matter of Connect America Fund, WC Docket No. 10-90, Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92 (February 2015 Declaratory Order).  There, the FCC explained that the VoIP Symmetry Rule really does mean what it says, and that applying the Rule to cases which have arisen since the implementation of the rule is acceptable.  

[bookmark: _Toc438209071][bookmark: _Toc438209163][bookmark: _Toc438209679][bookmark: _Toc438210396]4.	Coretel Virginia, LLC. v. Verizon Virginia, LLC.	

		The other factor in the changed circumstances referenced by the Commission is the decision in the case captioned Coretel Virginia, LLC v. Verizon Virginia, LLC, 752 F.3d 364; 2014 U.S. App. LEXIS 8902; 60 Comm. Reg. (P&F) 307; 2104 WL 1891233 (4th Cir. 2014)(CoreTel VA).    

		The Fourth Circuit explains that the Telecommunications Act, 47 U.S.C.S. § 251, seeks to foster competition in the telecommunications market by reducing the competitive advantages enjoyed by the incumbent carriers which previously held monopolies in the industry, by requiring these incumbent carriers to share their networks with new market entrants (competing carriers).  These competing carriers can lease components to an incumbent carrier's physical network if failure to provide these components would impair the competing carrier's ability to provide services.  Provision must be at cost-based rates, or TELRIC, and they must be unbundled.   47 U.S.C.S. § 251(c)(3).  

		"Entrance facilities" are less expensive to build, and therefore, the incumbents are no longer obligated to provide these on an unbundled basis at cost-based rates under 47 U.S.C.S. § 251(c)(3).  However, incumbents are required to provide entrance facilities when they are used for interconnection under § 251(c)(2).  Section 251 duties are only enforceable when they are incorporated into an interconnection agreement.  CoreTel VA at 368.  

		The Fourth Circuit characterizes the case as primarily a contract dispute, and states that the cardinal principle of contract construction is to read the document to give effect to all of its provisions, and where written terms are clear, evidence of intent is inadmissible.  CoreTel VA at 369.  

		After initiating the underlying complaint, Core submitted bills totaling $1.7 million to Verizon for facilities charges beginning in 2009, for trunk ports and multiplexers used to handle calls delivered by Verizon to CoreTel.  While CoreTel admitted that Verizon provided its own means of reaching CoreTel's switch, it argued that the ports it provided on its side of the interconnection point qualify as entrance facilities and may be billed to Verizon under the ICAs.  

		The Fourth Circuit agreed with Verizon that the multiplexing and trunk ports at issue were not entrance facilities under the ICA.  An entrance facility is a facility that is between the interconnecting carrier's premises and the other party's central office.  But the trunk ports and multiplexers at issue were within CoreTel's central office, not between the central office and Verizon's premises.  CoreTel VA at 372.  The Court similarly dismissed CoreTel's claims that it was entitled to bill Verizon for its use of these facilities because they were necessary to the use of Verizon's self-provisioned facilities.  However, there is no provision in the ICA which provides for such billing.  Rather, the ICA provided that CoreTel would be compensated for the use of these facilities on its side of the interconnection point exclusively under the rubric of reciprocal compensation.  CoreTel VA at 372.  

		Finally, the Court addressed Verizon's claims that CoreTel improperly billed it and that Verizon was entitled to recoup the payments under the filed-rate doctrine those sums it paid to CoreTel for end-office switched access.  CoreTel's tariffs provide that its end-office switching service will include terminations in the end office of end user lines.  The Court states:

The FCC has held that this tariff language carries a specific and established meaning:  "a physical transmission facility that provides a point-to-point connection between a customer premises and a telephone company office."  AT&T Corp. v. YMax Comm. Corp. (YMax), 26 F.C.C.R. 4752 § 40 (2011).  To provide "terminations in the end office of end user lines," a carrier must "provide . . . physical transmission facilities that establish point-to-point connections between the premises of Called/Calling Parties and [the carrier's] equipment.  YMax, 26 F.C.C.R. 5742 ¶ 37, 41.
	The undisputed evidence establishes that CoreTel does not provide the physical infrastructure over which calls are delivered from CoreTel's premises to its customers.  Instead, as in YMax, CoreTel converts incoming calls into a data stream once they reach its office and then delivers these calls to its customers over the public internet.  See Ymax, 26 F.C.C.R. 5742, ¶ 41; J.S. 390(k), (Q)-(R), (T)-(W).  This evidence makes clear that CoreTel has not deployed its own physical facilities to connect it to its customers and, accordingly, does not provide "terminations in the end office of end user lines" as required by its tariffs.
	It is no mere technicality that the language of CoreTel's tariff requires that CoreTel itself provide the facilities.  End-office switching charges are among the highest recurring charges in any carrier's tariff, a price that is ordinarily justified by the need "to allow local exchange carriers to recover the substantial investment required to construct the tangible connections between themselves and their customer throughout their service territory."  YMax, 26 F.C.C.R. 5742, ¶40.  A carrier that finds a way to deliver incoming calls to its customer without building physical connections to each of them has far less infrastructure investment to recoup. . . .  The language of CoreTel's end-office switching service does not permit that specific tariff rate to be applied when CoreTel delivers calls to customers over the public Internet rather than using a physical facility owed to CoreTel.
CoreTel VA at 374.   

		In the February 2015 Declaratory Order, the FCC notes that the case turned on the specific definition of switched access service in CoreTel's tariff, which was not the same as the service for which CoreTel billed Verizon Virginia.  The Court stated that the specific governed the general, and that this was a contract interpretation case rather than a question of strict application of the VoIP Symmetry Rule.  February 2015 Declaratory Order ¶ 39.
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		Although not in the Commission's Remand Order, also relevant is the case of AT&T Corp.; Teleport Communications of America, LLC v. Core Communications, Inc., and the Pa. Pub. Util. Comm'n, Nos. 14-1499 & 14-1664 (Opinion filed November 25, 2015) (3rd Cir. 2015), provides a useful history of the evolution of telecommunications law from the passage of the Telecommunications Act of 1996 (TCA), 47 U.S.C. § 151 et seq., to the state of the law today.  The "nutshell" version follows.

		The Court began by stating that one of the principal goals of the TCA was to end local telephone monopolies and to develop a national telecommunications policy that strongly favored local telephone competition, and two classes of LECs were created:  new market entrants, called "competitive" LECs, and the former state-regulated monopolies, called "incumbent" LECs.

		Because of the barriers to entry associated with building a network, the TCA required ILECs to allow CLECs to connect to their preexisting networks.  47 U.S.C. § 251(c)(2).  The Court explains:

"Interconnection allows customers of one LEC to call the customers of another, with the calling party's LEC (the "originating" carrier) transporting the call to the connection point, where the called party's LEC (the "terminating" carrier) takes over and transports the call to its end point.:[footnoteRef:11] Without mandatory interconnection, a CLEC's customers would not be able to connect with friends or family who are customers of other phone companies – whether ILEC or CLEC. [11:  	Global NAPs, Inc. v. Pub. Utils. Comm'n of Cal., 624 F.3d 1225, 1228 (9th Cir. 2010).] 


AT&T v. Core at 5. 

		Financing is provided according to the "originator pays" rule, where a customer of Carrier A places a local call to a customer of Carrier B, Carrier A must pay Carrier B for terminating the call.  The theory was that the costs would even out, as the calls were made back and forth between the carriers.  Consequently, all LECs have a duty to establish reciprocal compensation arrangements for the transport and termination of telecommunications.  

		However, when dial-up Internet appeared, it invalidated the assumptions that had been made to support the "originator pays" rule, as calls were made to ISP providers and no calls were returned.  This created the opportunity for regulatory arbitrage, as both traffic and the money flow in one direction.  A carrier with a customer base of ISPs could be paid to terminate calls without reciprocating.  This became a costly problem for the ILECs, and the FCC recognized and addressed it in its 1999 Declaratory Ruling.[footnoteRef:12]  The FCC found that the reciprocal compensation scheme of § 251 does not apply to ISP-bound traffic.  Following litigation, the FCC issued the ISP Remand Order, which recognized ISP-bound traffic as a hybrid between interstate and intrastate traffic, and categorized it as "information access," thus exempted from  [12:  	In re Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Inter-Carrier Compensation for ISP-Bound Traffic, 14 FCC Rcd. 3689 (1999).] 

§ 251(b)(5) by its inclusion in § 251(g).  Importantly, the FCC set a rate cap for ISP-bound traffic at $0.0007 per minute of use (MOU), which still exists,[footnoteRef:13]  and the mirroring rule, under which ILECs that seek to benefit from the rate caps must also terminate their own traffic at the same rate, also still in effect.   [13:  	The FCC also left open the possibility that states could set rates below the cap or on a "bill and keep" basis, whereby each carrier bills its own customers for the cost of both originating traffic that it delivers to the other network and terminating traffic that it receives from the other network. AT&T v. PUC at 12. ] 


		The subject matter of the AT&T v. Core case was Core's back billing to AT&T for the period of time from 2004 and 2009.  Core's only customers at that time were ISPs that provided dial-up internet connections to at-home internet users.  AT&T's customers placed calls to Core's customers in order to gain dial-up access to the internet.  All of the calls at issue were local, originating and terminating in the same local exchange area.  Each AT&T customer's call was delivered by AT&T to Verizon, which then sent the call to Core, and Core terminated the call to the ISP.  

		Core's tariff on file with the Commission was an intrastate switched access tariff that specified Core's rate for terminating long-distance calls but did not relate to local calls.  In January 2008, Core billed AT&T for calls dating back to June 2004 at the long-distance rate specified in its state tariff, $0.014/MOU.  AT&T refused to pay, claiming that the traffic had been exchanged on a bill-and-keep basis.  The Commission ruled that Core could recover at the rate cap level of $0.0007/MOU, and that the claim was limited by the applicable four-year statute of limitations. AT&T filed suit in the District Court, which reversed the Commission.  The Third Circuit reversed the District Court, finding that jurisdiction over the matter was concurrent with the FCC and not preempted by federal law, so long as the state law does not conflict with federal law, i.e., the rate cap is respected.  The Court states:

. . . although ISP-bound local traffic is jurisdictionally interstate, it is still subject to state control unless otherwise preempted by the FCC.  Nothing in the ISP Remand Order requires federal tariffing; had the FCC intended that ISP-bound traffic rates be governed by federal tariffs, it would have set rates to be tariffed, not rate caps that set the upper limits to state tariffs.  ISP-bound traffic is therefore fundamentally different from interstate switched-access services, and there is no federal tariffing requirement.
AT&T v. Core at 30.

		Still, AT&T argued that the back billing was in violation of the rule against retroactivity and the filed rate doctrine.  The Court explained:

"The purpose of the rule against retroactivity, and the closely related filed rate doctrine, is to ensure predictability."[footnoteRef:14]  The question is therefore whether, absent an agreement, it was predictable that the state commission would apply a rate equal to the federal rate cap.  AT&T was on notice since 2001 that it could be subject to payment for the exchange of ISP-bound traffic and on notice since 2004 that a $0/MOU rate would not be the general default.  While AT&T assumed this traffic was being transmitted on a bill-and-keep basis and it had bill-and-keep arrangements with other CLECs, Core charges other CLECs it interconnects with, so there is no reason to think AT&T's assumption is the industry norm.   [14:  	Qwest Corp. v. Koppendrayer, 436 F.3d 859, 864 (8th Cir. 2006).] 


AT&T v. Core at 32. (reference to PUC's Initial Decision omitted)  Ultimately, the Third Circuit found that federal law did not require that Core be compensated but neither did it bar Pennsylvania from finding that Core should be compensated under state law.  
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		The questions are:
1.	Whether the services performed by Core for Verizon are billable under applicable law?  

2.	Whether bills submitted by Verizon to Core are proper under applicable law?

3.	Whether any of the actual bills are supported by the evidence?

		Facts found in this proceeding regarding the services that Core performs for Verizon are taken from the Initial Decision's Findings of Fact (FOF):

· Core's customers include local, regional and national ISPs and VoIP providers.  FOF 5.   

· Core ordered high capacity "trunks" to carry traffic from Core customers to Verizon and third party local service providers but has not paid Verizon's invoices for them.  FOF 8.  Verizon also terminates traffic originated by Core.  FOF 13.  The trunks that Core has ordered from Verizon may be described as fitting into two categories:  one-way Local Interconnection trunks that carry local and non-Feature Group D intraLATA toll calls originated on Core's network, and two-way Access Toll Connecting (ATC) trunks that carry traffic exchanged between Core and interexchange carriers (IXCs).  FOF 16. 

· Core uses ATC trunks to exchange long distance traffic with IXCs because Core subtends Verizon's access tandems instead of directly connecting with these IXCs.  The ATCs are used for transiting interexchange traffic, which is a switched access service provided under Verizon's access tariffs.  FOF 24.  
  
· The trunks that Core has ordered from Verizon may be described as fitting into two categories:  (1) one-way Local Interconnection trunks that carry local and non-Feature Group D intraLATA toll calls originated on Core's network, and (2) two-way Access Toll Connecting (ATC) trunks that carry traffic exchanged between Core and interexchange carriers (IXCs).  FOF 16.

· Core uses ATC trunks to exchange long distance traffic with IXCs because Core subtends Verizon's access tandems instead of directly connecting with these IXCs.  The ATCs are used for transiting interexchange traffic, which is a switched access service provided under Verizon's access tariffs.  FOF 24.  Verizon has billed Core for facilities charges since approximately 2002.  Other than a single payment of $30.66, Core has not paid Verizon for the use of any facilities.  FOF 25.  


· Core bills Verizon for all of the minutes terminated to Core over the LITGs that it does not pay for, and Core also bills Verizon for locally dialed and non-Feature Group D toll traffic transited to Core from other local exchange carriers via Verizon's tandem switches, and all intra-MTA traffic from wireless carriers that transits Verizon's tandems.  FOF 39.  

· Core improperly billed Verizon reciprocal compensation for all locally dialed calls originated by other carriers and merely transited by Verizon.  FOF 42.

· All traffic originated by all carriers transmitted over the MF trunks was billed to Verizon.  FOF 43.

· Core's process of estimating the billable minutes to Verizon for all calls regardless of trunks or carriers failed to exclude third party traffic, including interexchange minutes that should have been billed to IXCs, and resulted in overstating the minutes billable to Verizon.  FOF 46, 56.

· Core has offered no data to support the process it used to rejurisdictionalize the calls to issue the back bills (already paid at the lower rate).  Core provided only the pertinent call detail records mixed with other call records, which did not disclose which calls it considered local versus non-local, or intrastate versus interstate, for purposes of its back billing, rendering Core's switched access back bills unsupported and invalid.  FOF 55.

· Core has billed Verizon for switched access for traditional ILEC access rate elements, such as tandem related charges and the carrier common line, but Core does not provide these functions.  FOF 59.

· Core operates no tandem switches and does not provide tandem switching or tandem transport to Verizon, yet Core has billed Verizon both intrastate and interstate tandem facility charges, double tandem termination charges and tandem switching charges.  FOF 61.

· Core provides no local loops or carrier common lines, yet Core billed Verizon intrastate carrier common line charges.  FOF 62.

· Core's switched access back bills to Verizon are unreliable because they contain rate and rate application errors, and the Core witness could not verify the calculation of the carrier common line charges billed to Verizon (which constitute the majority of the amounts billed).  FOF 62.

· Core claims $2,661,655.78 in lost revenues damages representing switched access charges Core believes it could have collected for past traffic terminated over the MF trunks, and for which Core has not billed Verizon and lacks the information necessary to support them.  FOF 64, 65.

· Core's matching process used for the SS7 trunks was flawed because the criteria used made it impossible to find matches on wireless calls and calls from multi-line accounts, resulting in Verizon being billed for all minutes originated by wireless carriers or from other carriers' multi-line accounts.  FOF 70.

· Core billed Verizon for IXC traffic because it categorized some ATCTs as LITS, meaning that 100% of the minutes were billed to Verizon as local traffic even though it was IXC traffic.  FOF 71.

· Until 2012, Core used MF trunks to carry traffic from Verizon to Core, but failed to abide by the ICAs' requirement to create valid billing records.  Instead, Core used a sampling method of estimating the minutes billable to Verizon which failed to exclude third party traffic, and included interexchange minutes that should have been billed to IXCs.  FOF 72, 73.

· The parties' ICAs require Core to generate per-call AMA records for all calls, including those terminated over the MF trunks, but Core did not do so.  FOF 75.

· For all of the outbound traffic it sends to Verizon for termination, Core is acting as a least-cost router, taking traffic from other wholesale traffic aggregators and terminating it in Pennsylvania.  The traffic is all Voice over Internet Protocol (“VoIP”), is not from numbers assigned to Core, and is not even necessarily originated in Pennsylvania.  FOF 81.

· Core provided Verizon with a sampling of records that Core claimed constituted Core-originated local calls for which Verizon should have credited Core for purposes of the 3:1 ratio calculation.  For the calls Verizon reviewed that had a valid originating number that could be associated with an originating carrier, Verizon was unable to associate more than a miniscule fraction to Core as the local service provider.  VZ Stmt. 3.0 at 61.  The analysis showed that most of the calls were not originated by Core and many were interexchange or interstate.  Id. FOF 82


· Core's tariff amendments incorporating the VoIP Symmetry Rule were effective February 11, 2012 for Pennsylvania and March 27, 2012 for its FCC tariff.  The back-billing for which Core seeks payment predate those tariff amendments, and most of the bills predate the Rule itself.  VZ RBR at 8.  


		Evidence supporting Verizon's claims includes:

· From January 2008 through June 2012, Verizon paid Core $7,786,114.95 for local traffic termination services (reciprocal compensation at the FCC's $0.0007/MOU rate for ISP-bound traffic).  FOF 35.

· Verizon provisions one-way Local Interconnection trunks for the carriage of local and non-Feature Group D intraLATA toll traffic from Verizon's switches to Core, but it does not bill Core for those facilities.  FOF 17.

· Local Interconnection trunks are established for the exchange of locally dialed calls, and non-Feature Group D IntraLATA toll calls originated by customers on the network of one party and terminated on the network of the other party.  FOF 18.

· ATC trunks ordered from Verizon are switched access services provided subject to Verizon's access tariffs.  FOF 23.

· Verizon has billed Core for facilities charges since approximately 2002 with only a single payment of $30.66 having been paid.  FOF 25.

· Verizon charged Core rates as set forth in Verizon's access tariffs for the use of the trunks and associated facilities.  FOF 26.  Core sends outbound traffic to Verizon for which Verizon bills Core the industry standard reciprocal compensation and switched access terminating rates, and Core does not pay the bills.  FOF 30.

· Verizon's combined unpaid invoices to Core for reciprocal compensation and switched access services provided by Verizon in terminating Core's outbound traffic total approximately $93,000.  FOF 31.

· Core owes Verizon $32,685.91 for directory listing services.  FOF 33.

· In its capacity as transit provider, Verizon delivers to Core not only Verizon-originated traffic, but also traffic originated from other carriers and destined to Core's ISP and calling service company (CSC) customer.  Verizon delivers local and non-Feature Group D toll traffic from other local exchange carriers and intra-MTA (message transfer agent) traffic from wireless carriers over the LITGs from Verizon to Core.  FOF 36.

· Core sends outbound traffic to Verizon, for which Verizon bills Core the industry standard terminating charges (reciprocal compensation and switched access).  Verizon began billing for terminating traffic originated by core in August of 2010, and Core has not paid those bills.  FOF 66-67.

		Based on the evidence in the record, both Verizon and Core are permitted to bill each other for interconnection.  The Third Circuit Court of Appeals made it clear that retroactive billing is permissible where the billed party knew or should have known that such bills could be forthcoming, restricted by the applicable statute of limitations, and therefore, the Core billing of Verizon for switched access, and the terms of that interconnection billing are governed by their interconnection agreements.  

		The VoIP Symmetry Rule provides that a LEC is entitled to assess and collect access charges for services defined in Section 51.903, which includes End Office Access Services described as the switching of access traffic at the carrier's end office switch and the delivery to or from of such traffic to the called party's premises.  This can be done with a physical last-mile facility, or its functional equivalent, although the charges are ultimately governed by the ICA between the parties.

		The CoreTel VA case found that the CoreTel tariff provided that CoreTel was entitled to assess switching charges only when it provides the facilities to deliver the calls to the receiving party.  As Core points out, in the present case, it has those facilities in Pennsylvania, and consequently, the CoreTel VA case does not bar its right to bill for this service here.  

		AT&T v. Core found that back bills issued by Core to AT&T for four years of service during which time no bills had been issued were payable at the $0.0007/MOU FCC cap rate.  While AT&T raised the rule against retroactivity and the filed rate doctrine, the Commission found, and the Third Circuit Court of Appeals agreed, that AT&T had been on notice since 2001 that the service could be subject to billing and had no reason to think that the service would be free.  

		Applying these matters to the present facts, Core – and Verizon -- can back bill for switched access services which are covered under its tariff at the $0.0007/MOU rate where it can verify that the service had been rendered.  The discussion of the evidence follows.

		The evidence to support the amounts to which each party is entitled is discussed in detail in the Initial Decision.  Core seeks compensation for back bills and rebills at a higher rate from Verizon, which has disputed all of them.  

		Core's evidence shows inconsistencies and a lack of reliability.  For example, Core double-billed Verizon and other carriers for terminating the same minutes of use.  FOF 40.  The process used by Core did not eliminate the improper billing to Verizon.  FOF 41.  Core improperly billed Verizon reciprocal compensation for all locally dialed calls originated by other carriers and merely transited by Verizon, because Core did not exclude such traffic from its bills to Verizon.  FOF 42.

		Core's matching process for calls terminated over the SS7 trunks is flawed, and because Core did not match calls carried over the MF trunks resulted in all traffic originated by all carriers transmitted over the MF trunks begin billed to Verizon.  FOF 43-44.  Third party traffic was not excluded and was instead billed to Verizon.  Tr. 46.  

		The Core billing was proven to be unreliable in the factual record, see Findings of Fact in the Initial Decision.  Despite Core's theoretical and legally supportable ability to issue bills to Verizon, Core's inability to establish that the bills were accurate for the service provided resulted in the conclusion that Core had not proven that the actual bills were legitimate.  Those facts have not changed.  Core's haphazard billing and inability to support the bills with any amount of reliability render its formal Complaint unsustainable.  

		As for operating in good faith, the record shows that Core has not escrowed any funds to pay whatever amounts the Commission may eventually determine are due from Core to Verizon. FOF 84. Core has failed to make reasonable provisions to ensure that it can pay amounts determined to be due to Verizon, even though its president has testified that it likely will not be financially able to pay Verizon at the conclusion of this case, should it be ordered to do so.  Tr. 259-60, 267.  Despite the Commission's Order requiring Verizon to pay disputed bills, Core has  refused to pay anything to Verizon pending litigation, even the lower amounts that it claims are due to Verizon.  FOF 88.  This is alarming, as Core’s president also testified that even if Core is not required to pay anything to Verizon, it is “unlikely” that Core can survive if it loses on its affirmative claims against Verizon.  FOF 87.  

		Verizon argues that Core had argued that there is never a situation in which access charges are due on ISP-bound traffic.  VZ RBR at 6.   Note that judicial estoppel is properly applied only if the court concludes that the party assumed an inconsistent position in an earlier action and that that contention was successfully maintained in that action.  Marazas v. Workers' Compensation Appeal Board (Vitas Healthcare Corporation), 97 A.3d 854 (Pa.Cmwlth. 2014), citing Black v. Labor Ready, Inc., 995 A.2d 875 (Pa.Super. 2010).  Here, a change in the actual FCC rulings began with the implementation of the VoIP Symmetry Rule.  Hence, this argument is not controlling.  However, Verizon's companion argument that the Third Circuit confirmed that ISP-bound traffic is not subject to access charges is supported by the AT&T v. Core decision.[footnoteRef:15]   [15:  	AT&T Corp.; Teleport Communications of America, LLC v. Core Communications, Inc., and the Pa. Pub. Util. Comm'n, Nos. 14-1499 & 14-1664 (Opinion filed November 25, 2015) (3rd Cir. 2015).] 


		Verizon argues that Core has failed to support its burden of proof that the traffic in question was VoIP traffic, as must be shown because the VoIP Symmetry Rule only applies to VoIP traffic.  Finding of Fact 5 in the Initial Decision states that Core's customers include local, regional and national internet service providers and VoIP providers, citing the Core Amended Complaint at ¶2.  That leaves some portion of the Core customer base which is ISP traffic, not VoIP, and Verizon is correct that the VoIP Symmetry Rule applies to only VoIP traffic.  The inability to discern the amount of traffic subject to the VoIP Symmetry Rule further supports the dismissal of the Complaint. 

		The ICAs require Core to pay undisputed amounts, FOF 88, and to enter mandatory dispute resolution before instituting litigation.  Core filed this Complaint instead of following the terms of the ICAs.  Core has not acted in good faith before or during this litigation, and pays Verizon nothing.  
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		Core's first count alleges that Verizon has violated the ICAs by refusing to pay reciprocal compensation bills.  The present state of the law permits one telecommunications carrier to bill another for the services at issue if they are provided by Core, at the rate agreed upon in the ICAs, or the FCC-imposed rate cap of $0.0007/MOU.  Core has submitted bills to Verizon for payment at the reciprocal compensation rate and Verizon paid at the $0.0007/MOU rate.  Core has failed to provide credible evidence to support the higher rate, so while Core may keep the money paid at the lower rate, it is not entitled to rebilling at the higher rate.  This count is dismissed.

		Core's second count is that Verizon has violated the ICAs and Core's switched access tariffs by refusing to pay switched access fees for traffic it surreptitiously sent to Core over Local Interconnections Trunk Groups.  Core has not provided credible evidence to support this claim, and it is dismissed.

		Core's third count is that Verizon has failed to comply with the "mirroring" rule that originated in the FCC's 2001 ISP Remand Order, which was incorporated into the Core/Verizon PA ICA by Commission Order.  The Initial Decision disposes of this count by finding that Verizon does comply, and that Core admits compliance.  COC 27-29.  It is difficult to credit the validity of this claim as Core has not paid any of Verizon's bills, at any possible rate.  This claim is also dismissed.  

		Consequently, Core may keep the payments that Verizon submitted on uncontested bills which were made at the appropriate rate, i.e., $0.0007/MOU for switched access billing, but is otherwise entitled to no remedy.

		Verizon's first counterclaim is that Core must compensate Verizon for use of Verizon's facilities and services to serve its ISP and conference calling service customers.  This claim is sustained as Verizon has supported it with the substantial evidence enumerated in the Initial Decision and explained further in this Supplemental Initial Decision.

		Verizon's second counterclaim is that Core is grossly overcharging Verizon for traffic termination by charging for traffic that does not originate with Verizon's customers.  This claim is sustained as Verizon has supported it with the substantial evidence enumerated in the Initial Decision and explained further in this Supplemental Initial Decision.  

		Verizon's third counterclaim is that Core has not paid for directory listing services in the amount of $32,685.92.  This claim is sustained as Verizon has supported it with the substantial evidence enumerated in the Initial Decision and explained further in this Supplemental Initial Decision.

		Verizon's fourth counterclaim is that Core is collecting money from Verizon for reciprocal compensation payments through a contorted methodology misconstruing the FCC's ISP Remand Order.  This claim is sustained as Verizon has supported it with the substantial evidence enumerated in the Initial Decision and explained further in this Supplemental Initial Decision.  

		Verizon balked at the Initial Decision's grant of $1 million and claimed that the amount was unsupported by the evidence.  Upon consideration of the case on remand, I agree and instead direct Core to remit to Verizon full payment of all outstanding bills, within the confines of the applicable statute of limitations, and recognizing that some of the bills must be issued or reissued reflecting the $0.0007/MOU rate for switched access charges.  Verizon must prepare a full accounting of these bills and submit it for Commission approval within 60 days, and Core will have an opportunity to question the account.  

		The Order which follows replaces the ordering paragraphs in the Initial Decision.
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		Conclusions of Law 1 through 35 appear in the Initial Decision.

		36.	A local exchange carrier shall be entitled to assess and collect the full Access Reciprocal Compensation charges prescribed by this subpart that are set forth in a local exchange carrier's interstate or intrastate tariff for the access services defined in § 51.903 regardless of whether the local exchange carrier itself delivers such traffic to the called party's premises or delivers the call to the called party's premises via contractual or other arrangements with an affiliated or unaffiliated provider of interconnected VoIP service, as defined in 47 U.S.C. 153(25), or a non-interconnected VoIP service, as defined in 47 U.S.C. 153(36), that does not itself seek to collect Access Reciprocal Compensation charges prescribed by this subpart for that traffic.  47 C.F.R. § 51.913(b).

		37.	The language of CoreTel's end-office switching service does not permit that specific tariff rate to be applied when CoreTel delivers calls to customers over the public Internet rather than using a physical facility owed to CoreTel.  CoreTel Virginia, LLC v. Verizon Virginia, LLC, 752 F.3d 364, 374; 2014 U.S. App. LEXIS 8902; 60 Comm. Reg. (P&F) 307; 2104 WL 1891233 (4th Cir. 2014). 

		38.	The purpose of the rule against retroactivity, and the closely related filed rate doctrine, is to ensure predictability.  The question is therefore whether, absent an agreement, it was predictable that the state commission would apply a rate equal to the federal rate cap.  AT&T was on notice since 2001 that it could be subject to payment for the exchange of ISP-bound traffic and on notice since 2004 that a $0/MOU rate would not be the general default.  While AT&T assumed this traffic was being transmitted on a bill-and-keep basis and it had bill-and-keep arrangements with other CLECs, Core charges other CLECs it interconnects with, so there is no reason to think AT&T's assumption is the industry norm.  AT&T Corp.; Teleport Communications of America, LLC v. Core Communications, Inc., and the Pa. Pub. Util. Comm'n, Nos. 14-1499 & 14-1664, at 32 (Opinion filed November 25, 2015) (3rd Cir. 2015).
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		THEREFORE,

		IT IS ORDERED:

		1.	That the Joint Motion of Verizon Pennsylvania, Inc., Verizon North, Inc., and Core Communications, Inc., for the admission of the Late-Filed Proprietary Exhibits labeled Joint Proprietary Exhibit 1, 2 and 3 is granted.

		2.	The Formal Amended Complaint filed by Core Communications, Inc. against Verizon Pennsylvania LLC and Verizon North LLC at Dockets No. C-2011-2253750 and C-2011-2253787 is dismissed.

		3.	The New Matter and Counterclaims to the Amended Complaint filed by Verizon Pennsylvania LLC and Verizon North LLC against Core Communications, Inc. at Docket No. C-2011-2253750 and C-2011-2253787 are granted in part and denied in part, consistent with this Order.

		4.	That Verizon Pennsylvania, Inc., and Verizon North LLC, shall promptly pay uncontested bills issued by Core Communications, Inc., in accordance with applicable interconnection agreements and applicable tariffs.

		5.	That Verizon Pennsylvania, Inc. and Verizon North LLC shall comply with the terms of the applicable interconnection agreements and applicable tariffs when contesting bills and when issuing bills to other carriers.

		6.	That Core Communications, Inc., shall immediately cease billing Verizon Pennsylvania, Inc. and Verizon North, LLC for traffic originated by other carriers.

		7.	That Core Communications, Inc., shall pay the bills tendered on or after May 17, 2009, by Verizon Pennsylvania, Inc., and Verizon North LLC, pursuant to the interconnection agreements existing between the companies.

		8.	That the request of Core Communications, Inc., to direct Verizon Pennsylvania LLC and Verizon North LLC to pay bills issued by Core Communications, Inc., to Verizon Pennsylvania LLC and Verizon North LLC in the amount of $2,532,143.22 for intrastate and interstate switched access on minutes carried over the SS7 trunks for which Core Communications, Inc., had already billed and Verizon Pennsylvania LLC and Verizon North LLC had already paid Core Communications, Inc., at a lower rate, is denied.

		9.	That Core Communications, Inc., is directed to pay $32,685.92 to Verizon Pennsylvania Inc. and Verizon North LLC for directory listing services.

		10.	That Verizon shall prepare and submit within sixty (60) days of the final Commission Order in this matter a table of bills that Core Communications, Inc., has not paid and for which Verizon seeks payment.

		11.	That Core Communications, Inc.,  may dispute the bills within twenty (20) days of service of the table referenced in Ordering Paragraph 10.

		12.	That either party may seek Commission review of the table of bills referenced in ordering paragraph 10.

		13.	That, following any proceeding held to establish which bills should be paid, Core Communications, Inc., shall pay the bills within ninety (90) days of the final Commission Order affirming the bills, and shall file a letter indicating that the bills have been paid.

		14.	That, following the filing of the notification of payment of the bills, these dockets shall be marked closed.


Dated:	December 18, 2015				__/s/________________________________
							Susan D. Colwell
							Administrative Law Judge	
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