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Complainant is seeking a payment arrangement.  This decision finds that Complainant is not eligible for another payment arrangement and dismisses the Complaint. 
HISTORY OF THE PROCEEDING


On or about April 17, 2015, Andree Lombard (“Complainant” or “Lombard”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”).  The Complaint states that PECO is threatening to shut off or has shut off her service and that she would like a payment arrangement.  Under “Requested Relief,” Complainant states that “the household has a medical certification pending.”


PECO filed an Answer on or about May 4, 2015.  In that Answer, PECO states that this is the eighth formal complaint that the Complainant has filed against PECO to stop collection on her unpaid utility balance.  The Company further contends that the amount now due is ripe for collection despite the filing of the instant Complaint because claims regarding the amount due were dismissed in a previous complaint, Andree Lombard v. PECO, Docket No. C-2014-2416855 (Opinion and Order March 11, 2015), and Exceptions filed by Complainant in that matter were denied by the Commission.  PECO further avers that Complainant has defaulted on a Commission-issued payment arrangement and therefore, in accordance with 66 Pa.C.S. Section 1405(d), Complainant is not eligible for a payment arrangement. 


A hearing was scheduled for June 30, 2015.  A Prehearing Order was mailed to all parties and required that Complainant appear for the June 30, 2015.  Complainant’s appearance was mandated because Giovanni Buff, Complainant’s husband, had appeared instead of Complainant for the 2014 hearing held in Andree Lombard v. PECO, supra. 


The hearing convened as scheduled on June 30, 2015.  Complainant was not present.  Giovanni Buff appeared and stated that his wife was ill and could not attend.  The matter was continued and a new hearing date was set for October 13, 2015.

The October 13, 2015 hearing convened as scheduled.  Complainant, again, did not attend the hearing.  Mr. Buff was present.  Shawane Lee, Esq., the attorney for PECO, stated that the company would like to proceed with the matter in the absence of Complainant within the parameters set by the Commission in its opinion and order in Andree Lombard v. PECO, Docket No. C-2014-2416855 (Opinion and Order entered March 1, 2015).  

In Lombard, Docket No. C-2014-2416855, Mr. Buff appeared instead of and to represent his wife.  The hearing was held in the absence of Complainant given that Mr. Buff was the spouse of Complainant, had handled all matters with PECO and resided at the service address.  The Initial Decision in that case held that Complainant was not eligible for a payment arrangement and Complainant filed exceptions.  The Commission agreed that the Complainant was not eligible for a payment arrangement and also stated that conducting the hearing in the absence of Ms. Lombard was not in error.  The Commission did find, however, that although Mr. Buff could testify as a witness on behalf of Complainant, he should not have cross-examined witnesses because he is not an attorney.  See Andree Lombard v. PECO Energy Company, C-2014-2416855 (Opinion and Order entered March 11, 2015).  

The hearing in the instant matter proceeded on October 13, 2015 with Mr. Buff providing testimony.  This testimony was the only evidence presented on behalf of Complainant.  No exhibits were offered in support of Complainant’s claims.  

Attorney Lee presented the testimony of Teresa Ferrier, Senior Regulatory Assessor.  She also presented seven exhibits.  They are: 
PECO1 – Account Activity Statement
PECO2 – Collection History
PECO3 – Request for Medical Certification
PECO4 – Payment arrangement History
PECO5 – PUC Final Order
PECO6 – Financial Information - History
PECO7 – Formal Complaint History

All exhibits were admitted.  The record closed upon receipt of the transcript on November 2, 2015. 

FINDINGS OF FACT

1. Complainant, Andree Lombard, is the PECO electric and gas customer of record for the service address, 404 Aldan Avenue, Aldan, Pennsylvania. 
2. Giovanni Buff is the husband of and resides with the Complainant.  (Tr. 20). 

3. Respondent is PECO Energy Company or PECO, a jurisdictional public utility in Pennsylvania. 

4. Complainant had service at the time of the hearing.  (Tr. 6).

5. Complainant received a shut-off notice in April of 2015 and Complainant does not contest the shut-off notice procedure.  (Tr. 6).
6. At the time of the hearing, Complainant had a balance of $1,787.48, current amount due plus an arrearage amount of $1,671.56.  (Tr. 16, PECO1).

7. Complainant was awarded a PUC-issued payment arrangement, Docket No. C-2013-2356651, on August 22, 2013. 

8. Complainant defaulted on the PUC-issued payment arrangement in April of 2014.  (Tr. 17-18).
9. The history of the Complainant includes the following:
	PECO
	Complainant
	Number
	Date

	
	Defaulted on Company Payment arrangement
	
	7/06/11

	
	Complaint filed

(Complaint)
	C-2011-2249514
	7/20/11

	10 day termination or collection notice issued to Complainant 

(10 day notice)
	
	
	3/28/12

	
	Complaint filed
	C-2012-2300204
	4/16/12

	10 day notice
	
	
	3/27/13

	
	Complaint filed
	C-2013-2356651
	4/08/13

	10 day notice
	
	
	3/28/14

	
	Complaint filed
	C-2014-2416855
	4/09/14

	10 day notice
	
	
	4/14/15

	
	Complaint filed
	C-2015-2478086
	4/17/15


10.
Complainant has maintained an outstanding balance of between $1,100 and $3,000 since 2011.  (PECO1).
11.
Complainant has not made a payment on her arrearages since 2014.  (PECO1).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa.Cmwlth. 2012).



Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

Shut off of Service



Mr. Buff testified that he and his wife had service at the time of the hearing.  He also testified that there were no issues concerning how they were notified of a possible shut off.  (Tr. 6-7).  There is no evidence that PECO committed any violations with respect to shutoff and therefore that claim will be dismissed.  
Medical Certification

Complainant contends that a medical certificate submitted to PECO in April of 2015 is still pending.  It is PECO’s position that the document submitted by Complainant is insufficient.


A public utility may not terminate service or refuse to restore service to a premises when a licensed physician or nurse practitioner has certified that the customer seeking restoration of service or a member of the customer’s household is seriously ill or afflicted with a medical condition that will be aggravated by cessation of service.  52 Pa.Code § 56.111.  

Requests for medical certification must include the information set forth in the regulations, which provide: 
§ 56.113. Medical certifications

 . . . Certifications  . . .  must include the following:
(1)
The name and address of the customer or applicant in whose name the account is registered.

(2)
The name and address of the afflicted person and relationship to the customer or applicant.

(3)
The nature and anticipated length of the affliction.

(4)
The specific reason for which the service is required.

(5)
The name, office address and telephone number of the certifying physician or nurse practitioner.

52 Pa.Code § 56.113.  If a medical certificate is accepted, service may not be terminated for at least 30 days.  52 Pa.Code § 56.114(1).

Complainant submitted a request for medical certification on April 14, 2015, shortly before she filed the instant Complaint on April 17, 2015.  (PECO3).  Mr. Buff testified at the hearing that the medical certification document submitted on April 14, 2015 pertained to a current medical condition of his daughter.  (Tr. 12).   


Complainant did not establish a prima facie case because the contents of the form itself support a finding that PECO has committed no violation here by not accepting the medical certificate submitted by Complainant.  The practitioner completing the form on April 14, 2015 wrote on it that there was “no illness” and that Complainant’s daughter was last seen on July 31, 2013.  (PECO3).  On a line provided to state the “Specific Reason Utility Service Is Required to Prevent Aggravation of the Illness,” handwritten by the physician is “none.”  Id.  That the physician provided no specific medical reason that service should be continued or restored supports PECO’s position that the document submitted was insufficient for Complainant to obtain a medical certification.  Complainant did not sustain her burden through record evidence to show that a medical certification delayed shut off was warranted.  Complainant cannot prevail here. 
Payment Arrangement 



Complainant is seeking a payment arrangement to pay her account arrearages.  PECO contends that Complainant is not eligible for a payment arrangement because she defaulted on a prior payment arrangement issued by the Commission and does not have a good payment history.  


The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq. (the Act or Chapter 14) provides guidelines that the Commission must follow when addressing a request for a payment arrangement.  Chapter 14 also provides strict rules regarding whether a customer who defaults on a payment arrangement is eligible for another payment arrangement or reinstatement of the defaulted arrangement. 



Title 66 Pa.C.S. § 1405(d) states: 

(d)
Number of payment arrangements. --Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement.

Change in income is defined as follows: 

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.

66 Pa.C.S. § 1403. 


The record shows that Complainant defaulted on a payment arrangement issued by the Commission in 2013.  Consequently, in accordance with § 1405(d), she is eligible for a second payment arrangement only if certain requirements are met.



A second payment arrangement requires a decrease in income of at least 10%.  66 Pa.C.S. § 1405(d).   In Lombard v PECO, supra at 1, the Commission determined that the Complainant’s household income had increased from $4,353.33, when the Complainant received a Commission-issued payment arrangement on August 22, 2013, to $5,416.67 in 2014.  The Commission concluded that Complainant was not eligible for a payment arrangement because there was an increase in income rather than the decrease required for a second payment arrangement under Section 1405(d) of the Public Utility Code. 


During the instant hearing, Mr. Buff testified that the household income remained “pretty much” the same.  (Tr. 7).  No documents were presented showing that there was a decrease in income for the household.  Pursuant to Sections 1403 and 1405(d) of the Public Utility Code, absent a decrease in income, Complainant is not eligible for another payment arrangement.   66 Pa.C.S. §§ 1403 and 1405(d).


The Act also provides that the Commission may reinstate and extend a payment arrangement under particular circumstances.  As it states: 

Extension of payment arrangements. -- If the customer defaults on a payment arrangement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment arrangement and extend the remaining term for an initial period of six months.  The initial extension period may be extended for an additional six months for good cause shown.

66 Pa.C.S. § 1405(e).  “Significant change in circumstance” is defined in 66 Pa.C.S. § 1403 as: 

“Significant change in circumstance.”  Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level:

1)
The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income; (2) Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household; (3) Loss of the customer’s residence; and (4) Increase in the customer’s number of dependents in the household.  
66 Pa.C.S. § 1403.

           Complainant presented no evidence of illness resulting in a significant loss in the household income; damage to the customer’s residence; loss of her residence or an increase in the number of dependents.  Complainant is not eligible for reinstatement and extension of the payment arrangement previously awarded by the Commission under 66 Pa.C.S. §§ 1403 and 1405(e).

Although Mr. Buff testified that he and Complainant have an ill child, evidence did not support this allegation.  As discussed above, the medical certificate signed by a physician states that Complainant’s daughter has no illness.  (PECO3).  Further, the illness of a household member alone will not qualify a customer for reinstatement and extension of a payment arrangement upon which he or she previously defaulted.  The illness must result in a significant loss of income to the customer’s household. 66 Pa.C.S. § 1403.  There was no such showing by the Complainant. 


Complainant has not met her burden of proof and therefore the request for a payment arrangement will be denied. 
Abuse of Process


Complainant’s PECO account statement shows that Complainant has had arrearages of over $1,100 and up to approximately $3,000 since 2011.  (PECO1).  On October 7, 2011, Complainant had an outstanding balance of $1,788.16.  After defaulting on a deferred payment arrangement in January of 2012, by February of 2012, Complainant had an arrearage of $2,319.83.  Complainant had a balance of $3,178.52 on July 10, 2014.  On July 21, 2014, Complainant made a payment of $1,658.48, but an arrearage of $1,622.86 remained due and owing.  

Complainant entered into a deferred payment arrangement with PECO and defaulted on that arrangement in September of 2014.  Since the July 2014 payment, Complainant has made no further payments on her arrearage and this arrearage was at issue in Lombard v. PECO, supra at 1, and again here.  Complainant has essentially been in collections status with PECO since 2011.  (Tr. 21, PECO1).  

Complainant’s Collection History shows that after receiving a termination notice, Complainant files a formal or informal complaint and PECO puts collection efforts on hold.  (PECO1, PECO2, Tr. 22, FOF 9).  That pattern continues.  At the time of the hearing here, the arrearage totaled $1,671.56.  Part of this amount was due and owing in Lombard, supra at 1.  (PECO1).  The Commission dismissed that complaint in March of 2015.  PECO issued termination notices on April 7th, April 10th and April 14th of 2015.  Complainant filed this Complaint on April 22, 2015.  (PECO2).  PECO again stopped collection efforts because a complaint was filed. 

Where a Complainant uses the Commission’s administrative process to forestall collection of past due amounts and avoid termination of service while not paying the amount owed, the Commission has found abuse of process.  See Manu v. The Bell Telephone Company of Pennsylvania, Docket No. F-09029141 (Final Order entered May 9, 1994); Thomas v. The Peoples Natural Gas Co., Docket No. C-2009-2102194, (Opinion and Order entered June 17, 2010); Argento’s Pizza v. Philadelphia Gas Works, Docket Nos. C-2009-2138055 and C-2010-2167822, (Final Order entered October 1, 2010).  In such cases, the Commission has precluded a Complainant from filing additional informal or formal complaints until the outstanding balance is paid in full. 


Unlike the above cases, however, Complainant continues to pay her monthly current charges and has not yet had several matters dismissed for failure to prosecute.  Complainant’s activities regarding her PECO account are approaching abuse, however.  


When a shut-off notice is issued, Complainant files a complaint, which stops collection activity, and, for more than a year, Complainant has failed to make any payments to reduce her arrearage.  Should Complainant again file an action regarding the same unpaid arrearage, it may be considered abuse of process and Complainant may be precluded from filing further complaints pertaining to the same account until the arrearage is paid in full.
Conclusions of Law



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.



2.
Complainant has not met the burden of proof in establishing eligibility for a new payment arrangement or reinstatement of the previous payment arrangement.  66 Pa.C.S. § 332(a).


3.
Complainant is not entitled to a second payment arrangement because she defaulted on a Commission-issued payment arrangement and has not had a decrease in income. 66 Pa.C.S. § 1405(d).


4.
Complainant has not had a significant change in circumstances and therefore is not entitled to reinstatement and extension of the Commission-issued payment arrangement upon which she defaulted. 66 Pa.C.S. § 1405(e); 66 Pa.C.S. § 1403.


5.
A utility is not required to honor a medical certificate that does not state the medical reason why service must be maintained or restored at a service address.  52 Pa.Code § 56.113. 

ORDER


THEREFORE,


IT IS ORDERED:
1. That the claim of Andree Lombard against PECO Energy Company at Docket No. C-2015-2478086 is denied.
2. That the Complaint of Andree Lombard against PECO Energy Company at Docket No. C-2015-2478086 is dismissed.
3.
That the Secretary mark this docket closed. 
Date:
  December 21, 2015  




/s/












Darlene D. Heep








Administrative Law Judge
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