BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Herbert Bethay					:
							:
	v.						:		C-2015-2501920
							:
PECO Energy Company				:
		


INITIAL DECISION


Before
Jeffrey A. Watson
Administrative Law Judge


This Initial Decision grants Respondent’s motion to dismiss and dismisses the formal complaint filed by Complainant because Complainant failed to appear for the hearing without good cause.

HISTORY OF PROCEEDINGS

Herbert Bethay (Mr. Bethay or Complainant) filed a formal complaint on August 31, 2015, against PECO Energy Company (Respondent or Company), alleging the existence of incorrect charges on his bill, and averring that the Company terminated service or was threatening to terminate service.  Complainant also requested the approval of a payment arrangement.  The Company filed an answer on September 21, 2015.  The Company averred that Complainant was a customer enrolled in its customer assistance program and was not entitled to a payment arrangement.  Respondent further denied the material allegations of the formal complaint.  

By hearing notice dated October 26, 2015, which was mailed to Complainant at the address listed on his formal complaint, the complaint was scheduled for a telephonic hearing on December 30, 3015 at 10:00 a.m., and was assigned to the undersigned presiding officer.  The hearing notice warned that failure to appear for the scheduled hearing would result in the dismissal of the complaint.  I issued a prehearing order on October 30, 2015, which included instructions for requesting a different day for the hearing and also warned that failure to appear for the scheduled hearing will result in the dismissal of the complaint.  The prehearing order was also mailed to Complainant at the address listed on his formal complaint.

Neither the hearing notice nor the prehearing order was returned by the U.S. Postal Service as undelivered.

The hearing convened as scheduled.  Shawane L. Lee, Esquire, appeared on behalf of the Company.  Complainant did not call the conference call number.  After a brief recess and an attempt to contact Complainant by telephone, the hearing proceeded in Complainant’s absence at approximately 10:25 a.m.   The Company made a motion to dismiss with prejudice, for failure of Complainant to appear and prosecute the complaint, which was taken under advisement. 

Complainant did not advise the undersigned presiding officer as to why he did not participate at the hearing or request a continuance.  By Interim Order entered on December 31, 2015, the record was closed. 

FINDINGS OF FACT

1.	The Complainant is Herbert Bethay.

2.	The Respondent is PECO Energy Company.

3.	Complainant did not call the conference number at 10:00 a.m. on December 30, 2015. 
 
4.	Complainant did not contact the Commission to explain Complainant’s failure to appear.

5.	The hearing notice which was sent to Complainant on October 26, 2015, to the address provided by Complainant was not returned as undeliverable.

6.	The prehearing order which was sent to Complainant on October 30, 2015, to the address provided by Complainant, was not returned as undeliverable.

DISCUSSION

It appears that Complainant has no interest in pursuing the claims made in his formal complaint.  Therefore, the Company’s motion to dismiss will be granted.

Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.[footnoteRef:1]  However, this due process requirement is satisfied when the parties are provided notice and the opportunity to appear and be heard.[footnoteRef:2] [1:  	Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa.Cmwlth. 1984).
]  [2:   	Id.
] 


Neither the hearing notice nor the prehearing order was returned by the U.S. Postal Service as undeliverable to Complainant.  The duty is upon Complainant to keep his mailing address current with the Secretary pursuant to 52 Pa.Code § 1.24(a) which provides:

An individual appearing without legal representation before the Commission or a presiding officer shall file with the Secretary an address for service of a notice or other written communication.  A change in address which occurs during the course of the proceeding shall be reported to the Secretary promptly.

There is nothing in the record to indicate that Complainant reported a change of address to the Commission’s Secretary.  Nevertheless, the hearing notice and prehearing order were sent to the address provided by Complainant and were not returned by the U.S. Postal Service. 
 
Complainant’s formal complaint may be dismissed for failure to keep his contact information current with the Commission.[footnoteRef:3]  Even so, the Commission sent a hearing notice and prehearing order to Complainant to the address provided by Complainant, which were not returned by the U.S. Postal Service.  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.[footnoteRef:4]  Therefore, Complainant is deemed to have received the hearing notice and prehearing order and had sufficient notice of the Commission’s procedures and notice of the location, date and time of the scheduled hearing. [3:   	E.g., Shih v. Verizon Pennsylvania LLC, Docket No. C-2013-2378602 (Final Order entered September 25, 2014); Beall v. Philadelphia Gas Works, Docket No. C-2008-2027954 (Final Order entered February 23, 2009).
]  [4:  	Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Chartiers Industrial and Commercial Dev. Auth. v. Allegheny County Bd. of Property Assessment Appeals and Rev., 645 A.2d 944 (Pa.Cmwlth. 1994); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Opinion and Order entered September 16, 2010).  
] 


Section 332(a) of the Public Utility Code places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, Complainant has the burden of demonstrating that the facts alleged in his complaint are true and that he is entitled to the relief that he requested. 

By not appearing for the scheduled hearing to present evidence, Complainant failed to meet his burden of proof.  Consequently, the complaint must be dismissed.  Complainant was notified of the scheduled hearing location, date and time, as well as how to contact the Office of Administrative Law Judge, but failed to appear without explanation.  Under these circumstances, Complainant had ample opportunity to appear and be heard in this proceeding, but it appears that he voluntarily chose not to do so.  Therefore, the due process rights of Complainant have been fully protected.  The motion to dismiss of the Company is granted and the formal complaint is dismissed with prejudice.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

		2.	As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).

3.	The due process rights of Complainant have been fully protected.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa.Cmwlth. 1984).

4.	By failing to appear at his scheduled hearing, Complainant has waived his claims and has failed to sustain his burden of proof.  66 Pa.C.S. § 332.

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the motion to dismiss the complaint of Herbert Bethay against PECO Energy Company, filed at Docket No. C-2015-2501920, is granted.

2. 	That the complaint of Herbert Bethay against PECO Energy Company, Docket No. C-2015-2501920, is dismissed with prejudice.
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3.	That this docket be marked closed and discontinued.

	

Date:  January 5, 2016						/s/				
						Jeffrey A. Watson
							Administrative Law Judge
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