BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Ryan Driscoll						:
							:
	v.						:		C-2015-2514759
							:
Duquesne Light Company				:



INITIAL DECISION


Before
Susan D. Colwell
Administrative Law Judge


INTRODUCTION


		This Initial Decision grants preliminary objections and dismisses a formal complaint which sought an exemption from the statutory requirement that electric distribution companies replace conventional meters with smart meters because the Public Utility Code does not provide for exceptions to the smart meter requirement.

HISTORY OF THE PROCEEDING


		On November 23, 2015, Ryan Driscoll (Complainant) filed a formal Complaint seeking a Commission order directing Respondent Duquesne Light Company (Respondent or DLC or Company) to exempt his residence from the imposition of a smart meter.  His concerns include the radio frequency radiation emitted from smart meters and reported incidents of smart meters catching fire.  He seeks an exemption from the smart meter program until a study can be conducted to review the effects of the new meters, and he recommends that the PUC support an amendment to Act 129 that allows homeowners to apply for exemptions from the smart meter program.

		The formal Complaint was served on DLC on November 25, 2015[footnoteRef:1] by the Commission's Secretary. [1:  	DLC has signed a waiver of the Section 702 requirements for service of formal complaints, 66 Pa.C.S. § 702, and has agreed to electronic service instead under the Commission's Waiver of Section 702 program.  Service is listed in the Audit History of the case as having been effected on November 25, 2015.] 


		On December 14, 2015, DLC filed its Answer and New Matter, as well as Preliminary Objections (POs).  DLC avers that it is required by state law to install smart meters throughout its service territory, including Complainant's residence, and denies that the smart meters will have an adverse effect on Complainant and his family.  In New Matter, DLC avers further that the state law does not permit exemptions to the smart meter requirement.  

		DLC's POs reiterate the legal requirement to install smart meters and claims that the Complaint does not raise a violation of the Public Utility Code, Commission Order or regulation, or any Commission-approved tariff.  As it is legally insufficient, the Complaint should be dismissed.  

		On January 5, 2016, a motion judge assignment notice was issued which informed the parties that the matter had been assigned to me.

		The time for filing a response to either the POs or the New Matter has run, and no response has been filed.  The POs are ready for disposition.

FINDINGS OF FACT

		1.	Complainant is Ryan Driscoll, 5507 Richland Road, Gibsonia PA 15044.

		2.	Respondent is Duquesne Light Company, a jurisdictional public utility providing electric distribution service in the Commonwealth of Pennsylvania.

		3.	Complainant filed a formal Complaint against Respondent on 
November 23, 2015.

		4.	Complainant seeks an exception to the Respondent's smart meter plan until a study can be conducted by the PUC or an independent agency to review the effects of the new meters.

		5.	Respondent filed its Answer, New Matter and Preliminary Objections on December 14, 2015.

		6.	Complainant has not filed a response to either the New Matter or the Preliminary Objections.

DISCUSSION

		Complainant seeks an exemption from the Company's smart meter plan until the safety of the new meters can be assured by a study to be conducted by either the Commission or an independent agency.  Complainant also recommends that the Commission support an amendment to Act 129 that allows homeowners to apply for exemptions from the placement of smart meters on their homes.

		DLC's POs seek dismissal of the Complaint because its smart meter plan and its implementation are required under applicable law.

		Commission regulations provide for the filing of preliminary objections.  Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-000935435 (July 18, 1994).  When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003).   

		The rules regarding preliminary objections are as follows:

§ 5.101.  Preliminary objections.
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)  Standing of a party to participate in the proceeding.
* * *
52 Pa.Code § 5.101(a).  


		 In reviewing preliminary objections, only the facts in the pleadings filed by the nonmoving party can be presumed to be true in order to determine whether recovery is possible. Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation & Natural Resources, 909 A.2d 413 (Pa.Cmwlth. 2006) aff'd, 492 Pa. 304, 924 A.2d 1203 (2007).  
The reviewing authority will accept as true the well-pled averments set forth in the complaint, and all inferences reasonably deducible therefrom.  Conclusions of law, unwarranted inferences from facts, argumentative allegations, or expressions of opinion will not be accepted as true for purposes of evaluating preliminary objections.  In order to sustain preliminary objections, it must appear with certainty that the law will not permit recovery, and, where any doubt exists as to whether the preliminary objections should be sustained, the doubt must be resolved in favor of overruling the preliminary objections.  Corman, et al. v. The National Collegiate Athletic Association, 74 A.2d 1149 (Pa.Cmwlth. 2013), 2013 Pa.Commw. LEXIS 353.

		DLC cites legal insufficiency of a pleading as the basis for its POs, as its smart meter program and its implementation are not in violation of a statute, regulation, or order which the Commission administers.  Rather, the smart meter plan is specifically required by statute.  
 
		To establish legal sufficiency, the Complaint must set forth a clear and concise statement of the act or omission that is its subject.  52 Pa.Code § 5.22(a)(5).  In order for Complainant to prevail ultimately, there must be a statute, regulation or order which the Commission is authorized to enforce.  The Complaint must set forth anything done or omitted to be done by the Respondent in violation of any law which the Commission has jurisdiction to administer.  66 Pa.C.S. § 701; 52 Pa.Code § 5.21(a).  DLC avers that the Complaint fails to meet this standard.

		Act 129 of 2008 directed the electric distribution companies of the Commonwealth to develop and file smart meter procurement and installation plans with the Commission.  DLC's plan was approved by the Commission at Docket No. M-2009-2123948 (Opinion and Order entered May 6, 2013).  The installation of smart meters in DLC customers' homes represents compliance with the Commission orders and the statute that requires it.  66 Pa.C.S. § 2807(f)(2).  

		Commission cases dating back to 2011 have consistently held that neither Act 129 nor any Commission orders have recognized the ability to provide exemptions to the smart meter requirement.  Negley v. Metropolitan Edison Company, Docket No. C-2010-2205305 (Final Order entered March 3, 2011); Luthersmidt v. Metropolitan Edison Company, Docket No.
C-2010-2200353 (Final Order entered March 25, 2011); Corbett v. Pennsylvania Power Company, Docket No. C-2011-2219898 (Final Order entered May 27, 2011); Jones v. Metropolitan Edison Company, Docket No. C-2011-2224380 (Final Order entered June 28, 2011); Griffin v. Metropolitan Edison Company, Docket No. C-2012-2300172 (Final Order entered July 31, 2012); Brake v. West Penn Power Company, Docket No. C-2013-2367308 (Opinion and Order entered November 14, 2013); Drake v. Pennsylvania Electric Company, Docket No. C-2014-2413744 (Final Order entered June 12, 2014); Siemion v. PECO Energy Company, Docket No. C-2015-2493952 (Final Order entered October 21, 2015); Schoefer v. PECO Energy Company, Docket No. C-2015-2497438 (Final Order entered November 6, 2015); Cf. Kreider v. PECO Energy Company, Docket No. P-2015-2495064 (Opinion and Order entered September 3, 2015, affirming an ALJ's decision to permit testimony regarding the health symptoms suffered after a smart meter was installed at her residence and distinguishing the case from others by holding that specific physical symptoms were alleged to be caused by the smart meter and emphasizing that the case was not intended to create broad precedent.)

		In the present case, installation of the smart meter has not occurred and therefore, no ill effects have been or could be claimed. Therefore, the Complainant has not alleged any act done by the Respondent that is a violation of a Commission regulation, statute or order.  Accordingly, the Complaint is legally insufficient and this Complaint is dismissed.  As there is no legally justiciable claim, a hearing is not necessary in the public interest.  66 Pa.C.S. § 703(b).

CONCLUSIONS OF LAW

		1.	Commission regulations provide for the filing of preliminary objections.  52 Pa.Code § 5.101.  

		2.	Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-000935435 (July 18, 1994).  

		3.	When considering the preliminary objection, the Commission must determine whether the law says with certainty, based on well-pleaded factual averments that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002); Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003).   
	
		4.	In reviewing preliminary objections, only the facts in the pleadings filed by the nonmoving party can be presumed to be true in order to determine whether recovery is possible. Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation & Natural Resources, 909 A.2d 413 (Pa.Cmwlth. 2006) aff'd, 492 Pa. 304, 924 A.2d 1203 (2007).  

		5.	Conclusions of law, unwarranted inferences from facts, argumentative allegations, or expressions of opinion will not be accepted as true for purposes of evaluating preliminary objections.  In order to sustain preliminary objections, it must appear with certainty that the law will not permit recovery, and, where any doubt exists as to whether the preliminary objections should be sustained, the doubt must be resolved in favor of overruling the preliminary objections.  Corman, et al. v. The National Collegiate Athletic Association, 74 A.2d 1149 (Pa.Cmwlth. 2013), 2013 Pa.Commw. LEXIS 353.

		6.	To establish legal sufficiency, the Complaint must set forth a clear and concise statement of the act or omission that is its subject.  52 Pa.Code § 5.22(a)(5).  

		7.	In order for Complainant to prevail ultimately, there must be a statute, regulation or order which the Commission is authorized to enforce.  The Complaint must set forth anything done or omitted to be done by the Respondent in violation of any law which the Commission has jurisdiction to administer.  66 Pa. C.S. § 701; 52 Pa.Code § 5.21(a).  

		8.	Act 129 of 2008 directed the electric distribution companies of the Commonwealth to develop and file smart meter procurement and installation plans with the Commission.  DLC's plan was approved by the Commission at Docket No. M-2009-2123948 (Opinion and Order entered May 6, 2013).  

		9.	The installation of smart meters in DLC customers' homes represents compliance with the Commission orders and the statute that requires it.  66 Pa.C.S. § 2807(f)(2).

		10.	Commission cases dating back to 2011 have consistently held that no exemptions can be provided to the smart meter installation requirement.  Negley v. Metropolitan Edison Company, Docket No. C-2010-2205305 (Final Order entered March 3, 2011); Luthersmidt v. Metropolitan Edison Company, Docket No. C-2010-2200353 (Final Order entered March 25, 2011); Corbett v. Pennsylvania Power Company, Docket No. C-2011-2219898 (Final Order entered May 27, 2011); Jones v. Metropolitan Edison Company, Docket No. C-2011-2224380 (Final Order entered June 28, 2011); Griffin v. Metropolitan Edison Company, Docket No. C-2012-2300172 (Final Order entered July 31, 2012); Brake v. West Penn Power Company, Docket No. C-2013-2367308 (Opinion and Order entered November 14, 2013); Drake v. Pennsylvania Electric Company, Docket No. C-2014-2413744 (Final Order entered June 12, 2014); Siemion v. PECO Energy Company, Docket No. C-2015-2493952 (Final Order entered October 21, 2015); Schoefer v. PECO Energy Company, Docket No. C-2015-2497438 (Final Order entered November 6, 2015). 

		11.	The Commission's holding in Kreider v. PECO Energy Company, Docket No. P-2015-2495064 (Opinion and Order entered September 3, 2015) does not apply because no ill effects of a meter can be claimed where a meter has not been installed.   

		12.	As Complainant has not alleged a justiciable claim, a hearing is not necessary in the public interest.  66 Pa.C.S. § 703(b).
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ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	 That the Preliminary Objections filed by Duquesne Light Company against Ryan Driscoll at Docket No. C-2015-2514759, are granted.

		2.	That the Complaint filed by Ryan Driscoll against Duquesne Light Company at Docket No. C-2015-2514759, is dismissed.

		3.	That the Secretary mark this docket closed.


Dated:	January 11, 2016					_____/s/__________________
								Susan D. Colwell
								Administrative Law Judge
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