BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



David Hatchigian					:
							:
	v.						:		C-2015-2477321
							:
PECO Energy Company				:



INITIAL DECISION


Before
Cynthia Williams Fordham
Administrative Law Judge


		The Complainant alleged that although there were no safety concerns, the Respondent required him to submit an underwriter’s certificate prior to reconnecting service at his vacant apartment.  The Complainant also alleged that no law or tariff required the submission of an underwriter’s certificate.  The Complainant requested that the Commission impose sanctions against the Respondent for refusing to reconnect service to the apartment until the underwriter’s certificate was submitted.  The Respondent presented evidence to show that the request was reasonable, permitted by its tariff and based on its policy.  The complaint is dismissed because the Respondent did not violate the Public Utility Code or its tariff. 

HISTORY OF THE PROCEEDING

On April 10, 2015, David Hatchigian (“Hatchigian” or “Complainant”) filed a formal complaint against PECO Energy Company (“PECO” or “Respondent”) with the Pennsylvania Public Utility Commission (“Commission”).  The Complainant alleged that he incurred expenses for an underwriter’s certificate, lost rent and lost time due to the Respondent’s requirement that an electrical underwriter inspect the electrical wiring of the service address prior to reconnecting service.  As relief, the Complainant requested that the Commission order the Respondent to award him damages for rent, loss of time and the cost of an underwriter’s certificate.

On May 1, 2015, the Respondent filed and served its Answer and New Matter.  In its New Matter, the Respondent averred that the Complainant’s request for relief is not within the jurisdiction of the Commission to the extent that the Complainant is seeking monetary damages against the Respondent for his out of pocket expenses, rent, underwriter’s fee, or any other loss.  New Matter ¶4.  The Respondent also averred that Complainant’s request for monetary damages should be denied pursuant to 52 Pa.Code § 5.101(a)(1). Id.

On May 18, 2015, the Complainant amended his request for relief when he filed his response to New Matter.  The Complainant requested that the Commission impose sanctions against the Respondent for refusing to reconnect service to his apartment without an underwriter’s certificate.  Complainant’s Response to New Matter ¶ 2.

On May 21, 2015, the Respondent filed a Motion for Judgment on the Pleadings seeking to dismiss the portion of the Complainant’s present complaint that seeks compensation for his out of pocket expenses because the Commission lacks jurisdiction to award monetary damages.  Motion ¶¶ 15, 16.  In its Motion, the Respondent averred that twenty days had passed since the Respondent filed its New Matter, and it had not been served with a response to its New Matter.

The Complainant did not file an answer to the Motion.[footnoteRef:1] [1:   	On June 17, 2015, the Complainant sent correspondence to the Commission indicating that the Respondent acted in a fraudulent manner when it filed its Motion knowing that the Complainant would be out of the country.  The Complainant’s correspondence did not contain responses to the Respondent’s Motion.  
] 


By Hearing Notice dated June 29, 2015, Administrative Law Judge (“ALJ”) Eranda Vero was assigned to preside over this matter.

By letter, dated July 9, 2015, addressed to ALJ Cynthia Williams Fordham (“the undersigned”) the Complainant stated that he had three complaints with the same “defendant” and requested that all three be consolidated and heard at the same time to save the Commonwealth time and money.  

By hearing cancellation/reschedule/change notice, dated July 15, 2015, the cases docketed at C-2015-2477321 and C-2015-2487879 were reassigned to the undersigned to be held with C-2015-2477331 on Tuesday, September 29, 2015 at 10:00 a.m.

By Order dated July 16, 2015, ALJ Vero denied the Respondent’s Motion for Judgment on the Pleadings in light of the Complainant’s amendment of the relief requested.  She stated that the revised relief rendered the Respondent’s Motion moot.  

		On September 3, 2015, the undersigned issued Prehearing Order #2 denying the request to consolidate the three cases.  In this complaint, Docket No. C-2015-2477321, the Complainant is the landlord/owner of property at 7512 Brentwood Road, Philadelphia, Pa. 19151.  The Complainant alleged that the Respondent required the Complainant to pay an underwriter to inspect the apartment before his tenant could have the electric service turned on.  The complaint docketed at C-2015-2477331 involves an attempt to relocate the electric service at 104 Wooded Lane, Villanova, PA to a chimney.  The complaint docketed at C-2015-2487879 concerns gas service at 104 Wooded Lane, Villanova, PA.  The owner and customer of record at 104 Wooded Lane, Villanova, PA is Kate King.  The Commission’s regulation at 52 Pa.Code 
§ 5.81(a) authorizes a presiding officer to consolidate proceedings involving a common question of law or fact.  Since there was no evidence in the record to show that the cases at Docket Nos. C-2015-2477331 and C-2015-2487879 involve a common question of law or fact with the instant case and the complaints involve a different property and different issues, the complaint at Docket No. C-2015-2477321 was not consolidated with the complaints at Docket Nos. C-2015-2477331 and C-2015-2487879. 

		A hearing was held in this matter on September 29, 2015, in the Philadelphia Regional Office before Administrative Law Judge Cynthia Williams Fordham.
		The Complainant, David Hatchigian, testified in support of the complaint and sponsored eleven exhibits.  

Complainant’s Exhibits 1 and 2 - Residential lease dated February 20, 2015; 
Complainant’s Exhibit 3 - Complainant’s receipt for underwriter’s inspection for Brentwood Road property;
Complainant’s Exhibit 4 - Complainant’s money order for underwriter’s inspection; 
Complainant’s Exhibit 5 - Voicemail notification of the electrical inspector’s call to the Complainant;
Complainant’s Exhibit 6 - Electrical inspector’s card; Complainant’s Exhibits 7 and 8 - March 6, 2015, Letter from Deborah Shinn, Business Analyst for the Respondent with envelope;
Complainant’s Exhibits 9 and 10 - Brochure about EK Disconnect[footnoteRef:2] safety device; and [2:  	The Respondent’s objection to Complainant’s exhibits 9-11 based on relevance was sustained and the exhibits were not admitted (Tr. 69-75).] 

Complainant’s Exhibit 11 - email from customer service representative for EK Disconnect safety device.

[bookmark: _GoBack]		Shawane L. Lee, Esquire, represented the Respondent.  The Respondent presented one witness, Derrick Williams, an electrical engineer and the Respondent’s business manager for Philadelphia, who sponsored nine exhibits: 

PECO Exhibit 1 - Contact History;
PECO Exhibit 2 - Meter Data for Brentwood Road property;
PECO Exhibit 3 - Underwriter’s certificate dated March 1, 2015; 
PECO Exhibit 4 - Respondent’s Policy re: Underwriter’s Certificates;
PECO Exhibit 5 - Respondent’s Tariff on Introduction of Service;
PECO Exhibit 6 - Electric Service Requirements Manual (Blue Book)[footnoteRef:3]; [3:  	This manual is available on PECO’s website.] 

PECO Exhibit 7 - Bureau of Consumer Services Case Details Report #003323044;
PECO Exhibit 8 - March 6, 2015, letter from Deborah Shinn, Business Analyst for the Respondent; and
PECO Exhibit 9 - Bureau of Consumer Services Decision Report, dated July 1, 2015 #003323044.

		The record in this case consists of a 77-page transcript and seventeen exhibits[footnoteRef:4].   [4:  	Complainant’s exhibits 1-8 and Respondent’s exhibits 1-9 were admitted into evidence (Tr. 69, 75, 76).] 

The record closed on October 26, 2015, when the transcript was received.

FINDINGS OF FACT

1. The Complainant, David Hatchigian, owns the property at 7512 Brentwood Road, Philadelphia, Pennsylvania 19151 (Tr. 8, 9). 

2. The Respondent in this proceeding is PECO Energy Company.  

3. The Complainant purchased Brentwood Road property, a duplex with two apartments, in 2006 (Tr. 9, 11).  

4. The Respondent provides service to the Complainant’s tenants at the Brentwood Road property (PECO Ex. 1).

5. Derrick Williams, an electrical engineer, is the Respondent’s business manager for the City of Philadelphia (Tr. 19, 20, 35).  

6. Mr. Williams is responsible for all new business and “make safe requests” in the City of Philadelphia (Tr. 20, 37). 

7. The electric service to the second floor apartment in the Complainant’s Brentwood Road property was disconnected on August 18, 2014, at the former tenant’s request (Tr. 8, 22; PECO Ex. 1). 

8. The Complainant’s second floor apartment at the Brentwood Road property was unoccupied and there was no electric usage from the middle of August 2014 to March 2015 (Tr. 17, 22: PECO Ex. 2).  

9. On February 20, 2015, Suenee Walker entered into a lease with the Complainant for 7512 Brentwood Road, 2nd floor (Tr. 9, 63; C. Exs. 1, 2). 

10. Ms. Walker called the Respondent to request new service at 7512 Brentwood Road, 2nd floor, on February 26, 2015 (Tr. 9, 16, 23; PECO Exs. 1, 8).

11. The Respondent informed Ms. Walker that the landlord needed to submit an underwriter certificate to energize the electric service and gave her a list of approved inspectors (Tr. 9, 23, 24; PECO Ex. 1). 

12. The Respondent requested an underwriter’s certificate because the service had been off longer than six months (Tr. 33; PECO Exs. 1, 4, 5, 8).

13. The Complainant, an electrician, called the Respondent on February 27, 2015, to ask why the underwriter’s certificate was needed before the service could be turned on (Tr. 12, 24; PECO Ex. 1).

14. The Complainant paid $75.00 for the underwriter certificate, dated March 1, 2015 (Tr. 14, 63; C. Exs. 3, 4, 6; PECO Ex. 3).

15. Ms. Walker called the Respondent on March 2, 2015, to find out when the service would be turned on (Tr. 24; PECO Ex. 1).

16. The Respondent received the underwriter’s certificate for Brentwood Road at 10:25 a.m. on March 3, 2015 (Tr. 25, 28; PECO Exs. 1, 3).

17. The Respondent energized the service for Brentwood Road on March 4, 2015, at 8:20 a.m. (Tr. 26, 27; PECO Ex. 1).

18. Ms. Walker called the Respondent on March 4, 2015, to confirm that the electric service was on (Tr. 24; PECO Ex. 1).
19. The Complainant called the Respondent on March 4, 2015, spoke to a supervisor and requested a copy of the law, tariff or written policy requiring him to submit an underwriter’s certificate (Tr. 10, 27; PECO Exs. 1, 8).

20. On March 4, 2015, the Complainant filed an informal complaint with the Bureau of Consumer Services at #003323044 (Tr. 28, 33; PECO Ex. 7).

21. In response to the informal complaint, Deborah Shinn, the Respondent’s business analyst, sent the Complainant correspondence on March 6, 2015, explaining the company’s policy (Tr. 10, 16, 33, 34; C. Ex. 7, 8; PECO Ex. 8). 

22. Section 9.2 of the Respondent’s tariff allows it to refuse to connect service unless an underwriter’s certificate is submitted by an authorized inspection agency (Tr. 28, 29; PECO Ex. 5). 

23. In accordance with Section 9.1 of PECO’s Electric Service Requirements Manual (Blue Book), the Respondent requires customers to provide certification that the installation complies with all applicable provisions of the National Electrical Code and the Pennsylvania Uniform Construction Code before electric service is connected (Tr. 30; PECO Ex. 6).

24. PECO’s Electric Service Requirements Manual (Blue Book) is a set of rules used by PECO, its customers, and the builders and electricians who work in PECO’s territory (Tr. 29, 30; PECO Ex. 6).

25. The Respondent’s policy requires the submission of an underwriter’s certificate when the electric service has been off for six months or more; when there is no electric meter at the property; or when there is a hazardous condition (Tr. 27, 28; 32; PECO 
Exs. 4, 5, 8). 

26. The Respondent is not responsible for the wiring inside the customer’s property (Tr. 31, 41).

27. The underwriter inspector tests the wiring in the property and determines whether it is safe to energize the service (Tr. 31).

28. The Respondent relies on the underwriter to certify whether it is safe to energize the property (Tr. 31).  

29. The Complainant filed a formal complaint on April 10, 2015 (PECO 
Ex. 9).

30. The Bureau of Consumer Services case at #003323044 was verbally closed on July 1, 2015, because the Complainant filed a formal complaint (PECO Ex. 9).

DISCUSSION

		Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

		The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967). 

		Furthermore, the Commission’s decision must be supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

		The Complainant contends that the Respondent should not require an underwriter’s certificate unless a safety concern has been identified (Tr. 13).  He said that the other apartment in the duplex had electricity and that the electric service for the second floor apartment had only been off a short time (Tr. 10).  Therefore, no safety risk was posed (Tr. 14).  The Complainant argued that it was not reasonable for the Respondent to require him to pay for an underwriter’s certificate when there was no safety hazard (Tr. 11, 12).  The Complainant testified that his tenant could not move into the apartment on time because the Respondent would not provide electric service before the underwriter’s certificate was submitted (Tr. 13). 

		The Complainant said that the Respondent failed to cite a law or tariff that required him to submit the underwriter’s certificate (Tr. 15, 64; C. Exs. 7, 8; PECO Ex. 8).

		Derrick Williams, an electrical engineer, is the Respondent’s business manager for the City of Philadelphia (Tr. 19, 35).  His department is responsible for all new business
(Tr. 37).

		Mr. Williams testified that the Respondent requested an underwriter’s certificate because the service had been off longer than six months (Tr. 33; PECO Exs. 1, 4).  Mr. Williams explained that the Respondent is not responsible for the integrity of the wiring inside of a customer’s property (Tr. 41).  He stated that anything could have happened to the wiring in the apartment in six months (Tr. 31).  If the Respondent energizes the service when the circuit is broken, the walls could heat up and the Respondent would be liable if a fire started (Tr.  31).  

		The Respondent’s request for an underwriter certificate was based on a company policy and its tariff (Tr. 30, 31; PECO Exs. 4, 5).  The Respondent’s policy requires an underwriter’s certificate when a hazardous condition exists, when the service has been off for more than six months or when one of the employees deems it unsafe to energize the service 
(Tr. 27, 32; PECO Ex. 4).  The inspector goes into the property, measures the continuity of the service and tells the Respondent if it is safe to energize the property (Tr. 31).  

		Mr. Williams explained that the Respondent’s tariff allows it to request an underwriter’s certificate.  PECO's Tariff Rule 9 provides as follows in pertinent part: 

9. INTRODUCTION OF SERVICE 

9.2 INSPECTION. 

The Company reserves the right to refuse the introduction of service unless a written certificate of approval satisfactory to the Company has been received from a competent inspection agency authorized to perform this service in the specific locality in which service is to be provided. 

		Mr. Williams also referred to PECO’s Electric Service Requirements Manual (Blue Book).  The manual contains rules that apply to PECO employees, its customers and the builders and the electricians who work in PECO’s territory.  The Respondent can require a certificate to show that the installation complies with all applicable provisions of the National Electrical Code and the Pennsylvania Uniform Construction Code before electric service is connected (Tr. 30; PECO Ex. 6).

		Furthermore, the Respondent’s policy states that the Respondent can request an underwriter’s certificate when the service has been off for six months (PECO Ex. 4). He explained that the Respondent is concerned about safety.

		Tariffs are service rules and regulations adopted by public utilities relating to rates.  Tariffs filed with state regulatory agencies such as the public utility commission are not mere contracts but have the force of law and are binding on the consumer and the utility. Stiteler v. Bell Telephone Company, 379 A.2d 339 (Pa.Cmwlth. 1977); Brockway Glass Company v. Pa. Pub. Util. Comm’n,, 437 A.2d 1067 (Pa.Cmwlth. 1981); Pennsylvania Electric Company v. Pa. Pub. Util. Comm’n,, 663 A.2d 281 (Pa.Cmwlth. 1995). 

		Tariff provisions that have been approved by the Commission, as the Respondent’s tariff provisions here, are prima facie reasonable.  Lynch v. Pa. Pub. Util. Comm’n, 594 A.2d 816 (Pa.Cmwlth. 1991); app. denied 605 A.2d 335 (1992).  

		Section 1501 of the Public Utility Code, 66 Pa.C.S. § 1501 requires public utilities to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities and make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the safety of its patrons, employees, and the public.”

		It is reasonable for the Respondent to be concerned about the safety of the electrical service, the customer’s property and the public.  The Respondent presented evidence to demonstrate that the request for an underwriter’s certificate was reasonable and based on safety.  The Respondent presented evidence to show that it was following its tariff and company policy when it requested the underwriter’s certificate before turning the electric on in the vacant apartment.  

		The Complainant failed to provide evidence that the Respondent’s tariff, manual and policy were unreasonable and were not warranted.  He did not present evidence to show that he could certify that the wiring at the property was safe without the underwriter’s certificate.  The Respondent is required to provide safe service.  The Complainant failed to sustain his burden of proving that the Respondent’s rules and policies violated the Public Utility Code or the Commission’s regulations.  The Respondent has not violated its tariff or section 1501 of the Public Utility Code, 66 Pa.C.S.A § 1501.  
		Since the Complainant has failed to sustain his burden of proof, the complaint is dismissed.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.

2. The Complainant has not established that that the Respondent is providing unreasonable service or facilities. 66 Pa.C.S.A § 1501. 

3. The Respondent followed its policy, which is based on its tariff and is designed to assist the Respondent in providing safe service. 66 Pa.C.S.A § 1501.

4. Tariff provisions that have been approved by the Commission are prima facie reasonable.  Lynch v. Pa. Pub. Util. Comm’n, 594 A.2d 816 (Pa.Cmwlth. 1991); app. denied, 529 Pa. 670, 605 A.2d 335 (1992).  

5. A utility’s Commission-approved tariff has the force and effect of law and is binding on the public utility and its customers.  Stiteler v. Bell Telephone Company, 379 A.2d 339 (Pa.Cmwlth. 1977); Brockway Glass Company v. Pa. Pub. Util. Comm’n,, 437 A.2d 1067 (Pa.Cmwlth. 1981); Pennsylvania Electric Company v. Pa. Pub. Util. Comm’n,, 663 A.2d 281 (Pa.Cmwlth. 1995). 

6. The Complainant has not shown that the Respondent violated its tariff.

7. The Complainant has not sustained his burden of proof.


ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint filed by David Hatchigian against the PECO Energy Company at Docket No. C-2015-2477321 is dismissed.

		2.	That this case is marked closed.


Dated:  January 12, 2016			/s/				
		Cynthia Williams Fordham
		Administrative Law Judge
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