BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Robert Wiser						:
							:
	v.						:
							:
National Fuel Gas Distribution Corporation		:		C-2015-2508856
							:
	and						:
							:
Seneca Resources Corporation				:




INITIAL DECISION SUSTAINING PRELIMINARY OBJECTIONS
AND DISMISSING COMPLAINT


Before
Steven K. Haas
Administrative Law Judge


INTRODUCTION


This decision sustains the Preliminary Objections (POs) filed by Respondents National Fuel Gas Distribution Corporation (NFGD) and Seneca Resources Corporation (Seneca) (together, Respondents) and dismisses the Formal Complaint filed by Ronald Wiser (Complainant), who alleges that Respondents breached a 1914 oil and natural gas lease agreement by failing to provide free natural gas for the home occupied by the Complainant and his wife. The POs are sustained because the allegations raised in the complaint constitute a purely private contractual dispute over which the Commission has no jurisdiction.    

HISTORY OF THE PROCEEDING

On October 13, 2015, the Complainant filed a Formal Complaint with the Commission in which he identified” National Fuel” and “Seneca Resources” as Respondents.  The Formal Complaint was served on NFGD and Seneca.  In his complaint, Complainant avers that an oil and natural gas lease agreement (lease agreement), originally executed in 1914 by H. B. McLaine, as lessor, and Clarion Gas Company, as lessee, provides for the provision of free natural gas to the property currently occupied by the Complainant and his wife, even if the well is “shut in.”  He avers that his wife lived at the property from 1975 to 1990, but paid for natural gas during that time period.  He requests that Respondents be required to refund the payments she made during this time period when she was supposed to be receiving free gas.  He further avers that Seneca, which is the current lessee, has indicated that it intends to plug the well and has provided notification to the Complainant that it has terminated the free gas provision.  Complainant avers that Seneca intends to reopen the well in the future and merely shut the well to eliminate the free gas provision.  Complainant requests that Seneca or NFGD be required to provide free gas so long as the well exists.  Complainant attached a copy of the 1914 lease agreement to his complaint.      

On or about November 9, 2015, NFGD filed an Answer with New Matter and POs to the complaint.  In its Answer, NFGD averred that it is not a party to the lease agreement, or a successor or assign to the agreement and, therefore, is not bound by its terms.     In its New Matter, NFGD avers that the complaint involves a private breach of contract claim.  The Complainant did not file an answer to NFGD’s New Matter.

In its POs, NFGD argues that the “National Fuel” identified by the Complainant in his complaint is National Fuel Gas Supply Corporation (NFG Supply), and not NFGD.  NFGD avers that NFG Supply provides interstate natural gas transmission and storage services and is regulated by the Federal Energy Regulatory Commission (FERC).  NFGD further avers that neither NFG Supply nor Seneca are public utilities and, accordingly, neither are regulated by the Commission.  NFGD requests that its POs be sustained and the complaint dismissed on the bases that (1) since neither of the Respondents are public utilities subject to Commission regulation, the Commission does not have jurisdiction over the them, and (2) since NFGD is not a party or successor to the lease agreement, and the allegations in the complaint actually involve NFG Supply, the Complainant has failed to state a claim against NFGD for which relief can be granted.  The Complainant did not file a response to NFGD’s POs.

On October 5, 2015, Seneca filed an Answer with New Matter and POs to the Complaint.  In its Answer, Seneca admits that it is the current owner and operator of the gas well at issue.  It denies that NFGD was a former operator of the well.  It too avers that the well was formerly operated by NFG Supply, not NFGD.  In addition, Seneca denies that the lease agreement required the lessee to provide free gas to Complainant’s wife while she was living on the property.  Seneca further avers that the well is no longer capable of producing gas and will be plugged and abandoned in the near future.  Seneca denies that it in any way violated the terms of the lease.

In its New Matter, Seneca argues that the Complainant’s request to be reimbursed for alleged improper billing from 1975 to 1990 is barred by applicable statutes of limitations.  Complainant did not file a response to Seneca’s New Matter.

In its POs, Seneca seeks dismissal of the complaint on the basis that the dispute raised by the Complainant constitutes a private contractual dispute involving the interpretation and enforcement of a private contract that does not involve public utility service.  Accordingly, the Commission has no jurisdiction over this matter.  Seneca also argues that the Commission does not have the authority to award monetary damages.  Accordingly, even if the Commission had jurisdiction over this matter, it may not order the Respondents to reimburse the Complainant for payments made from 1975 to 1990 for gas that allegedly was to be provided at no charge.

On November 12, 2015, the Complainant filed a response to Seneca’s POs.  He argues that NFG Supply conveyed the well and lease to Seneca in 1994 and, accordingly, all prior agreements associated with the lease pass to Seneca.  Therefore, Seneca holds responsibility for the well.  He also again alleged that his wife paid for gas received during the time when it should have been provided at no charge.  Complainant states he and his wife have been wronged by Seneca and requests a settlement in their favor.

By Motion Judge Assignment Notice dated December 11, 2015, I was assigned by the Commission as Motion Judge in this proceeding.  The POs are ready for decision.  As explained below, the POs of NFGD and Seneca will be sustained and the complaint dismissed because the dispute is a private contractual dispute over which the Commission has no jurisdiction. 
 
FINDINGS OF FACT

		1.	The Complainant in this proceeding is Ronald Wiser.

		2.	The Respondents in this proceeding are National Fuel Gas Distribution Corporation and Seneca Resources Corporation.

		3.	A lease agreement was executed in 1914 by predecessors of the Complainant and Seneca that addresses oil and gas rights on, and the provision of gas to, the premises on which the Complainant’s currently reside.  (Attachment to complaint).   

4.	The lease agreement at issue is dated August 11, 1914, and was executed by H. C. McLaine as the original lessor and Clarion Gas Company as the original lessee.  

5.	Seneca is a successor to the original lessee of the 1914 lease agreement.

6.	Complainant’s wife paid for gas received from Respondents from 1975 to 1990.  (Complaint).

		7.	Seneca is the current owner and operator of the gas well at issue in this proceeding.  (Answer of Seneca).

DISCUSSION

As noted above, Complainant avers that he and his wife are due a refund of natural gas payments made from 1975 to 1990 when he claims they were entitled, under the 1914 lease agreement, to free gas.  Complainant further requests that Respondents be required to continue to provide free gas to the house in which he and his wife currently live.  The gravamen of the complaint is that the Respondents breached the 1914 lease agreement.   

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa.Code § 5.101(a) as follows:

1. Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

2. Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

3. Insufficient specificity of a pleading.

4. Legal insufficiency of a pleading.

5. Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

6. Pendency of a prior proceeding or agreement for alternative dispute resolution.

7.	Standing of a party to participate in the proceeding

Here, the Respondents raised POs on the grounds of lack of Commission jurisdiction and legal insufficiency.

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa.Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the POs all well pleaded, material facts of the nonmoving party, as well as every reasonable inference deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa.Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

In viewing the complaint in the light most favorable to the Complainant, it must be accepted as true that a lease agreement was executed in 1914 by predecessors of the Complainants and the Respondents, and that the contract provides for the provision of free gas to the house in which the Complainants currently reside.  It must also be accepted as true that Complainant’s wife paid for the gas she received from 1975 to 1990, and that Seneca is currently attempting to terminate the free gas provision.   

[bookmark: _GoBack]As explained below, even accepting the above facts as true, the POs must still be sustained since the Commission does not have jurisdiction to either interpret or enforce private contracts.  Here, the allegations raised in the complaint stem from the interpretation of the private 1914 lease agreement.  

The Commission cannot exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 43 A.2d 348 (Pa.Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602.  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Cf., Hughes v. PA State Police, 619 A.2d 390 (1992), alloc. denied, 637 A.2d 293 (1993).    

The Commission does not have jurisdiction over complaints where the allegations asserted arise from duties owed under a private contract between parties.  The appropriate venue for disputes of this nature is the courts of common pleas.  Designer Homes, Inc. v. Pennsylvania Power & Light Company, 1993 Pa. PUC LEXIS 30 (May 18, 1993).  See e.g., Feingold v. Bell of Pennsylvania, 383 A.2d791, 794-795 (Pa. 1978); Hoch v. Philadelphia Electric Company, 492 A. 2d 27, 31-32 (Pa.Super. 1985); Behrend v. Bell Telephone Company, 363 A.2d1152, 1158 (Pa.Super. 1976).

In this case, the complaint does not involve a dispute about the provision of public utility service pursuant to a Commission-approved tariff.  Rather, Complainant alleges that the Respondents breached the 1914 lease agreement by charging for gas from 1975 to 1990 and by providing notice that they will not provide free gas in the future. Such claims, even if true, constitute a private contractual dispute over which the Commission has no jurisdiction.  

This position is supported by Commission precedent and Commonwealth Court decisions.  In Adams v. Pa. PUC, 819 A.2d 631 (Pa.Cmwlth. 2003), the Commonwealth Court affirmed a decision of the Commission that dismissed a Petitioner’s claim for declaratory relief and held that the Commission lacked jurisdiction because the dispute at issue arose from a private contract to which neither party was a public utility subject to the Commission’s jurisdiction.  In a dispute similar to this proceeding, Petitioners owned a parcel of land that had been the subject of several leases for gas and oil rights.  Pursuant to one such agreement, Petitioners were to receive 200,000 cubic feet of natural gas per year free of charge.  When the well was plugged and abandoned, Petitioners sought continued delivery of gas.  The Commonwealth Court held that the Commission correctly declined jurisdiction because the Petitioner’s right to natural gas service was derived entirely from a private contract and not from a certificate of public convenience or a filed tariff, and the Commission lacks jurisdiction over private contractual disputes.   
		The same result is required here.  The rights asserted by the Complainant arise from his interpretation of a private 1914 lease agreement between a private lessor and a private lessee.  The right to receive gas does not come from a certificate of public convenience or a Commission-approved tariff.  Since this is a private contractual dispute, the Commission lacks jurisdiction over the complaint and the Respondents’ POs on the basis of lack of Commission jurisdiction must be granted and the complaint dismissed.

		The Commission may “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S. § 703(b), 52 Pa.Code § 5.21(d).  Dismissing a complaint without a hearing is appropriate and in the public interest when there are no genuine questions of material fact and the Respondent is entitled to judgment as a matter of law.  Lehigh Valley Power Comm. V. Pa. Pub. Util. Comm’n, 563 A.2d 548 (Pa.Cmwlth. 1989); Edan Transportation Corp. V. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993).   The allegations in the complaint here are outside of the Commission’s jurisdiction.  A hearing would be a fruitless exercise and a waste of Commission resources.  Accordingly, Respondents’ POs are granted and the complaint is dismissed without hearing.


CONCLUSIONS OF LAW

1.  The Commission, as a creature of legislation, has only those powers that have been conferred upon it by statute.  Feingold v. Bell of Pennsylvania, 383 A.2d 791 (Pa. 1977).

2. The Commission does not have jurisdiction over purely private, contractual disputes.  Designer Homes, Inc. v. Pennsylvania Power & Light Company, 1993 Pa. PUC LEXIS 30 (May 18, 1993).

3. The Commission does not have jurisdiction over the subject matter of the complaint in this proceeding.  Feingold v. Bell of Pennsylvania, 383 A.2d791, 794-795 (Pa. 1978).

4. Under the Pennsylvania Public Utility Code, at 66 Pa.C.S. §1312(a), there is a four year limitations period for claims seeking refunds for improper billing.     

		5.	The Commission may “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S. § 703(b).


ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the preliminary objections filed by National Fuel Gas Distribution Corporation at Docket No. C-2015-2508856 are sustained.
2. That the preliminary objections filed by Seneca Resources Corporation at Docket No. C-2015-2508856 are sustained.

3. That the Formal Complaint filed by Ronald Wiser against National Fuel Gas Distribution Corporation and Seneca Resources Corporation  is at Docket No. C-2015-2508856 is dismissed.

		3.	That the docket at Docket No. C-2015-2508856 be marked closed.


Date:	January 6, 2016					/s/				
		Steven K. Haas
		Administrative Law Judge
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