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COMPLAINANT’S REPLY TO RESPONDENT’S ANSWER IN OPPOSITION TO
COMPLAINANT’S PRELIMINARY OBJECTION TO JURISDICTION

Complainant, Alderwoods (Pennsylvania), Inc., a wholly owned subsidiary of Service

Corporation International, t/a Burton L. Hirsch Funeral Home (“Complainant” or “Hirsch”), by

and through its attorneys White and Williams LLP, submits the instant Reply to Respondent’s

Answer In Opposition To Complainant’s Preliminary Objection To Jurisdiction.

In its Response, Respondent confirms its refusal to accept the holdings of Feingold v.

Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); Elkin v. Bell Telephone Company of

Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980); DeFrancesco v. Western Pennsylvania Water

Company, 499 Pa. 374, 453 A.2d 595 (1982); Schriner v. Pennsylvania Power and Light

Company, 348 Pa. Super. 177, 501 A.2d 1128 (1985) and Poorbaugh v. Pennsylvania Public
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Utility Commission, 666 A.2d 744 (Pa. Cmwlth. 1995), as to the varying roles of the courts and

the P.U.C. in adjudicating claims. Moreover, because it serves Respondent’s purpose,

Respondent strains to see allegations by Hirsch of regulatory and statutory violations that just

aren’t there.

Respondent insists that bifurcation is acceptable, and not at odds with Feingold and

progeny, because bifurcation only involves an assessment of liability, not an assessment of

liability and an awarding of damages. See, e.g., Respondents answer to Paragraph 96 of Hirsch’s

Preliminary Objection. Thus, Respondent posits, the principle that the P.U.C. has no ability to

consider property damage claims is inapposite to Hirsch’s objection to the bifurcation procedure.

Such an assertion could only be made through the wholesale lack of familiarity with the

cases expressly addressing bifurcation: Elkin, DeFrancesco, Schriner and Poorbaugh. In

Poorbaugh, for example, the Commonwealth Court was well aware of the concepts of bifurcation

and primary jurisdiction. “Primary jurisdiction” appears six times in the Poorbaugh opinion;

within the opinion, references to Elkin are even more numerous. The Commonwealth Court was

accordingly more than cognizant that under primary jurisdiction, “[o]nce the administrative

tribunal has determined the issues within its jurisdiction, then the temporarily suspended civil

litigation may continue, guided in scope and direction by the nature and outcome of the agency

determination.” Elkin, 491 Pa. at 133 – 34, 420 A.2d at 377. Yet in Poorbaugh, the

Commonwealth Court nevertheless held that the P.U.C. did not have primary jurisdiction “to

determine whether a public utility is responsible for damages sustained by one of its customers

on one particular date. . . .” Poorbaugh, 666 A.2d at 748. Consequently, the Commonwealth

Court concluded that when there is a claim for property damage, in which no statutory or
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regulatory violation is alleged, there shall be no adjudication of any sort within the P.U.C., not

for damages and not even for an assessment of liability.

Respondent’s attempts to distinguish Poorbaugh are unconvincing. It is immaterial that

the complainant in Poorbaugh only raised the jurisdictional defense relatively late in the course

of his case. It is immaterial that in Poorbaugh the claim focused on the utility’s failure to

maintain its own equipment. The complainant in Poorbaugh, like Hirsch here, alleged

negligence. Who owned the device that failed is of no consequence, nor did the Commonwealth

Court say otherwise.

It is similarly specious to maintain, as Respondent does, that an allegation of failure to

warn somehow triggers the doctrine of primary jurisdiction, whereas allegations of other types of

negligence do not.1 In fact, in December 2010, years before it moved to bifurcate in June 2015,

and long before Hirsch amended its complaint to make the allegation of failure to warn explicit,

Respondent first feebly attempted to raise the defense of primary jurisdiction.

The issue of primary jurisdiction arose in 2010 because in its 2010 Motion for Summary

Judgment, Respondent insisted it was entitled to summary judgment because it had been under

no duty to Hirsch. Hirsch responded to the motion by noting, inter alia, that even if everything

Respondent asserted were true, the complaint’s warranty counts would still stand, as the concept

of duty had no part in a warranty calculus.2 Apparently oblivious to the presence of the warranty

counts when it first moved for summary judgment, Respondent then argued in its reply brief, for

the first time, that any surviving warranty claims should be routed to the P.U.C. under the

doctrine of primary jurisdiction. See the reply brief, attached hereto as Exhibit “V”, at 3 – 4.

1 “It was not until Complainant's theory of liability changed to a duty to warn that Duquesne Light sought
bifurcation and transfer to the PUC.” Respondent’s Response to Paragraph 132 of the Preliminary Objection.

2 See the original complaint, attached to the Preliminary Objection as Exhibit “B”.
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Respondent’s assertion that it chose to assert primary jurisdiction only after Hirsch amended its

complaint in May 2015 to include an explicit allegation of failure to warn – and that such an

allegation of failure to warn somehow cast Hirsch’s claims in a different light – is directly at

odds with the history of this case.

Respondent’s efforts to divine statutory and regulatory claims from Hirsch’s complaint

also fall short. The complaint alleges negligence and nothing but. In essence, Respondent

contends that notwithstanding the plain text of the complaint, statutory and regulatory claims

must lurk within the complaint anyway, because Respondent operates under the aegis of the

Public Utility Code and the regulations promulgated thereto. As Hirsch has already amply

pointed out, the regulations which Respondent insists must be involved here – regulations which

Hirsch has never invoked – have nothing to do with Hirsch’s claims. Reductio ad absurdum, by

Respondent’s logic a personal injury claim against a motorist for running a red light must

necessarily be litigated in tax court, because the offending motorist is undoubtedly subject to the

Internal Revenue Code. In reality, however, the offense of disobeying a traffic signal has

nothing to do with, and does not implicate, the Internal Revenue Code. So, too, do Hirsch’s

claims here have nothing to do with the Public Utility Code or its regulations. Our appellate

courts have already said so, several times over. The mere existence of regulations governing

certain aspects of public utility operation does not constrain the referral of all negligence claims

against utilities to the P.U.C. Respondent’s visions of regulatory apparitions will not make them

magically appear.

Underscoring the irrelevance of regulations to this case is that in Poorbaugh, the

complainant, unlike Hirsch, did allege certain violations of P.U.C. regulations, including 52 Pa.
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Code § 57.18(a), requiring periodic inspections of utilities’ equipment. 666 A.2d at 747. 3 Even

then, the Commonwealth Court held the P.U.C. to lack jurisdiction. Further undermining

Respondent’s contention that Hirsch’s complaint implicates P.U.C. regulations is that the P.U.C.

has now proposed new regulations expressly in response to the Alderwoods opinion. See

Proposed Rulemaking Order, P.U.C. docket no. L-2015-2500632 (November 19, 2015), at 6. If

Hirsch’s complaint already implicated regulations, such rulemaking would not be taking place.

Contrary to Respondent’s assertion, DiSanto v. Dauphin Consolidated Water Supply

Company, 291 Pa. Super. 440, 436 A.2d 197 (1981),4 is factually far afield from the instant case

and Poorbaugh. DiSanto involved a dispute between the developer of a new housing subdivision

and the local water utility over the cost of installing new water lines to service the houses. The

court held that the dispute was properly referred to the P.U.C. Neither the instant case nor

Poorbaugh involves the installation of new infrastructure over a wide area. “[T]he holdings of . .

. decisions must be read against their facts.” Alderwoods (Pennsylvania), Inc. v. Duquesne Light

Co., 106 A.3d at 39.

Preliminary objection practice before the Commission is analogous to Pennsylvania civil

practice generally. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994

Pa. PUC LEXIS 69, *2 - *3, docket no. C-00935435 (July 18, 1994). A case should be

dismissed on preliminary objection if such dismissal is clearly warranted and free from doubt

and if the moving party prevails as a matter of law. Id., citing, inter alia, Interstate Traveller

Services, Inc. v. Com., Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979)

and Rok v. Flaherty, 106 Pa. Cmwlth. 570, 527 A.2d 211 (1985). Hirsch is confident that after

the A.L.J. reviews the applicable case law, from Feingold to Poorbaugh, as well as the Supreme

3 Section 57.18 was reserved in 1998, after the Poorbaugh opinion.

4 cited by Respondent in its response to Paragraph 85 of the Preliminary Objection
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Court’s Alderwoods opinion, with its comment on the role of juries, the A.L.J. will agree that the

complaint must be dismissed.

Respectfully submitted,

WHITE AND WILLIAMS LLP

/s/ Alan J. Charkey
By: Alan J. Charkey, Esquire

Attorneys for Complainant,
Alderwoods (Pennsylvania), Inc., a wholly
owned subsidiary of Service Corporation
International, t/a Burton L. Hirsch Funeral
Home

Date: January 27, 2016
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VERIFICATION

I, Alan J. Charkey, Esquire, hereby state that I am counsel for Complainant, Alderwoods

(Pennsylvania), Inc., a wholly owned subsidiary of Service Corporation International, t/a Burton

L. Hirsch Funeral Home, and that the statements contained in the foregoing Complainant’s Reply

to Respondent’s Answer in Opposition to Complainant’s Preliminary Objection to Jurisdiction

are true and correct to the best of my knowledge, information and belief.

I understand that this verification is made pursuant to the penalties of 18 Pa.C.S. § 4904,

relating to unsworn falsifications to authorities.

/s/ Alan J. Charkey
Alan J. Charkey

Date: January 27, 2016
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true copy of the foregoing document upon

the parties, listed below, in accordance with the requirements of § 1.54 (relating to service by a

party).

Bradley S. Tupi, Esquire
Erin Beckner Conlin, Esquire
Jeremy V. Farrell, Esquire
Tucker Arensberg, P.C.
1500 One PPG Place
Pittsburgh, PA 15222,

Counsel for Respondent,
Duquesne Light Company,

by first class U.S. mail, postage prepaid, and by e-mail to btupi@tuckerlaw.com,

ebeckner@tuckerlaw.com and jfarrell@tuckerlaw.com.

The document was filed electronically on the Commission's electronic filing system.

Dated this twenty-seventh day of January, 2016.

WHITE AND WILLIAMS LLP

/s/ Alan J. Charkey
By: Alan J. Charkey, Esquire

Attorneys for Complainant,
Alderwoods (Pennsylvania), Inc., a wholly
owned subsidiary of Service Corporation
International, t/a Burton L. Hirsch Funeral
Home
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