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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions to the Recommended Decision of Administrative Law Judges (ALJs) Christopher P. Pell and Marta Guhl, issued December 11, 2015, filed by the following Parties:  the Office of Consumer Advocate (OCA) and the Philadelphia Industrial and Commercial Gas Users Group (PICGUG), on December 30, 2015; and Philadelphia Gas Works (PGW or Company), on December 31, 2015.  The following Parties filed Replies to Exceptions:  the Environmental Defense Fund (EDF), on January 4, 2016; the OCA, the Commission’s Bureau of Investigation and Enforcement (I&E), and PGW, on January 11, 2016.

I.	History of the Proceeding

On February 14, 2012, Governor Corbett signed into law Act 11 of 2012, (Act 11), which amended Chapters 3, 13 and 33 of the Public Utility Code (Code).  66 Pa. C.S. § 101, et seq.  Act 11, inter alia, provides jurisdictional water and wastewater utilities, electric distribution companies, and natural gas distribution companies or a city natural gas distribution operation with the ability to implement a distribution system improvement charge (DSIC) to recover reasonable and prudent costs incurred to repair, improve, or replace certain eligible distribution property that is part of the utility’s distribution system.  On August 2, 2012, the Commission entered its Order in Implementation of Act 11 of 2012, Docket Number M-2012-2293611 (Final Implementation Order), which established procedures and guidelines necessary to implement Act 11 and included a Model Tariff for DSIC filings.

		On September 1, 2015, PGW filed a Petition for Waiver of Provisions of Act 11 to Increase the Distribution System Improvement Charge CAP and to Permit Levelization of DSIC Charges (Petition).  In the Petition, PGW requested that the Commission grant the following:  (1) waive the current DSIC cap of 5% of distribution revenues to approve an increase to 7.5%, with a total 10% cap including any reconciliation recovery; (2) waive or suspend the requirements of Act 11 to permit PGW to use an annual, levelized charge as the basis for establishing a DSIC; (3) waive the requirements of Act 11 to exempt PGW from paying interest on DSIC overcollections; (4) authorize the filing, on one day’s notice, of a proposed tariff supplement containing these changes, for service rendered on or after January 1, 2016; and (5) direct PGW to file a revised Long-Term Infrastructure Improvement Plan (LTIIP) consistent with these changes. 

		On September 17, 2015, the OCA filed a Notice of Intervention, an Answer to the Petition, and a Formal Complaint and Public Statement.  The Complaint was docketed at C-2015-2504092.  On September 18, 2015, I&E filed an Answer to the Petition.  On September 21, 2015, the OSBA filed a Notice of Intervention, an Answer, and a Public Statement.  On September 21, 2015, PICGUG filed an Answer to the Petition.

		A prehearing conference was held on October 2, 2015.  Counsel for PGW, I&E, the OCA, the OSBA, and PICGUG participated.

On October 13, 2015, the EDF filed a Petition to Intervene.  By Order dated October 29, 2015, the ALJs granted the EDF’s Petition to Intervene.

On October 19, 2015, the OCA, I&E, and the OSBA submitted direct testimony.  On October 29, 2015, PGW submitted rebuttal testimony.  On November 3, 2015, the OCA submitted surrebuttal testimony.  The OSBA also submitted surrebuttal testimony and exhibits.

		On November 2, 2015, the Clean Air Council (CAC) filed a Petition to Intervene.  By Order dated November 4, 2015, the ALJs granted the CAC’s Petition to Intervene.

		The evidentiary hearing was held on November 5, 2015.  During the hearing, PGW presented its witnesses’ rejoinder testimony and made its witnesses available for cross-examination by the other Parties.  The OCA also presented its witness for cross-examination.  The witnesses for I&E and the OSBA were excused from appearing at the hearing, because the Parties did not request to cross-examine them, and the ALJs did not have questions for them.  R.D. at 4.  PGW, the OCA, I&E, and the OSBA each moved to have their witnesses’ testimony and exhibits entered into the record.  As there were no objections, all of the Parties’ testimony and/or exhibits were admitted into the record during the hearing.

		The Parties, with the exception of the CAC, filed Main Briefs on November 13, 2015.  The Parties, with the exception of the CAC and PICGUG, filed Reply Briefs on November 17, 2015.

		The record consists of the transcripts of the prehearing conference and the evidentiary hearing, the statements and exhibits sponsored by the Parties, and the Stipulation between I&E and PGW, filed on November 9, 2015, PGW/I&E Exh. 1.  The record closed on November 17, 2015, upon receipt of the Reply Briefs.

In the Recommended Decision, issued on December 11, 2015, the ALJs granted PGW’s Petition, as modified by the Stipulation between PGW and I&E.  R.D. at 105, 106.

The Parties filed Exceptions and Replies to Exceptions as previously noted.

II.	Legal Standards

		In this	Opinion and Order, we will address whether PGW has met the standards for a waiver of the following Act 11 provisions:  (1) the current DSIC cap of 5% of distribution revenues to approve an increase to 7.5%; (2) the current DSIC cap of 5% of distribution revenues to approve an increase from 7.5% up to 10%, including reconciliation, to recover any undercollection amount from prior years; and (3) Section 1357(a)(1)(ii) of the Code, 66 Pa. C.S. § 1357(a)(1)(ii), to permit PGW to use an annual, levelized charge as the basis for establishing a DSIC.

A.	General Legal Standards

		As the petitioner or moving party, PGW has the burden of proof in this proceeding pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, PGW must show, by a preponderance of the evidence, that the relief sought is proper under the circumstances.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, PGW’s evidence must be more convincing, by even the smallest amount, than that presented by an opposing party.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by PGW of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of PGW shifts to an opposing party.  If the evidence presented by an opposing party is of co-equal value or “weight,” the burden of proof has not been satisfied.  PGW now has to provide some additional evidence to rebut that of the opposing party.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The ALJs made sixty-six Findings of Fact and reached fifteen Conclusions of Law.  R.D. at 4-13; 103-105.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

B.	Act 11 Legal Standards Applicable to this Proceeding

Section 1350 of the Code, 66 Pa. C.S. § 1350, establishes a DSIC mechanism that allows certain utilities, including electric distribution companies; natural gas distribution companies; city natural gas operations, such as PGW; and water and wastewater companies, with distribution or collection systems to recover the costs related to the repair, improvement, and replacement of eligible property outside of a rate case.  Section 1351 of the Code sets forth the definition for “eligible property” for each utility type and city natural gas distribution operation.  66 Pa. C.S. § 1351.  Section 1351(2) provides as follows:  

(2)	For natural gas distribution companies and city natural gas distribution operations, eligible property shall include:

	(i)	Piping.
	(ii)	Couplings.
	(iii)	Gas services lines and insulated and 	noninsulated fittings.
	(iv)	Valves.
	(v)	Excess flow valves.
	(vi)	Risers.
	(vii)	Meter bars.
	(viii)	Meters.
	(ix)	Unreimbursed costs related to highway 	relocation projects where a natural gas distribution 	company or city natural gas distribution operation 	must relocate its facilities.
	(x)	Other related capitalized costs.

66 Pa. C.S. § 1351(2).

As a precondition to the implementation of a DSIC, Act 11 requires that a utility must file an LTIIP with the Commission and specifies the information to be included in the LTIIP.  66 Pa. C.S. § 1352.  Section 1353(a) of the Code explains the process for requesting approval of a DSIC, and allows a city natural gas distribution operation to petition the Commission for approval of a DSIC “to provide for the timely recovery of the reasonable and prudent costs incurred to repair, improve or replace eligible property in order to ensure and maintain adequate, efficient, safe, reliable and reasonable service.”  66 Pa. C.S. § 1353(a).

Section 1357(a) of the Code establishes that the DSIC shall be calculated to allow for the recovery of the fixed cost of eligible property that has not “been reflected in the utility’s rates or rate base” and has been “placed in service during the three-month period ending one month prior to the effective date of the [DSIC].”  66 Pa. C.S. § 1357(a)(1)(i),(ii).  Section 1357 of the Code also addresses, in detail, the elements of the DSIC computation.  The DSIC calculation is described as follows:
[bookmark: SP;5ba1000067d06]
(d)	Calculation.

[bookmark: I53CC17A063AA11E1844CBE883AEBE518][bookmark: I53B55B5563AA11E1844CBE883AEBE518][bookmark: SP;e07e0000a9f57](1) 	The distribution system improvement charge shall be expressed as a percentage carried to two decimal places and shall be applied in a manner consistent with section 1358 (relating to customer protections) to each customer under the utility's applicable rates and charges. The charge shall not be applied to amounts billed for public fire protection service by water utilities and the State tax adjustment surcharge. 
[bookmark: I53CC17A163AA11E1844CBE883AEBE518][bookmark: I53B55B5663AA11E1844CBE883AEBE518]
[bookmark: SP;4be3000003be5](2) 	The distribution system improvement charge shall be calculated by dividing one-fourth of the annual fixed costs associated with all eligible property under the distribution system improvement charge by the projected revenue for the quarterly period during which the distribution system will be collected. The projected revenues shall not include revenues from public fire protection service earned by water utilities and the State tax adjustment surcharge. 
[bookmark: I53CC65C063AA11E1844CBE883AEBE518][bookmark: I53B55B5763AA11E1844CBE883AEBE518]
[bookmark: SP;17df000040924](3) 	Supporting data for each quarterly update shall be filed with the commission and served upon the commission, the Office of Consumer Advocate and the Office of Small Business Advocate at least ten days prior to the effective date of the update. 
  
66 Pa. C.S. § 1357(d).  

Section 1358 of the Code provides various customer protections.  Section 1358(a)(1), 66 Pa. C.S. § 1358(a)(1), which establishes a general rate cap, is particularly significant to this proceeding.  Section 1358(a)(1) provides that a DSIC may not exceed 5% of distribution rates billed for a city natural gas distribution operation; however, upon petition, the Commission may grant a waiver of the 5% limit in order for the city natural gas distribution operation “to ensure and maintain adequate, efficient, safe, reliable and reasonable service.”

Section 1358(c) of the Code, 66 Pa. C.S. § 1358(c), provides that, absent an express limitation on existing ratemaking authority, the Commission retains its full and existing ratemaking authority.  Accordingly, the Commission has the full power and authority under the Code to examine, investigate, and audit any and all aspects regarding the data, operation, and implementation of the DSIC to the same extent that it would review a non-DSIC rate matter.  As such, Section 1301 of the Code, which requires that “[e]very rate made, demanded, or received by any public utility … shall be just and reasonable, and in conformity with regulations or orders of the commission,” applies to the DSIC rate in this proceeding.  Section 1358(e) requires that all DSICs shall be subject to audits by the Commission and annual reconciliation based on a period consisting of the twelve months ending December 31 of each year, or quarterly reconciliation.  66 Pa. C.S. § 1358(e)(1)(i),(ii).   
 
C.	Waiver Request Under Section 2212(c) 	

		Section 2212(c) provides that, upon request from a city natural gas distribution operation, the Commission may waive the application to a city natural gas distribution operation of any provision of the Code.  66 Pa. C.S. § 2212(c).  This waiver is not automatic, but will only be granted if the Commission determines that the requested waiver is “just and reasonable and in the public interest.”  Pa. PUC v. Philadelphia Gas Works, Docket No. R-2008-2073938 (Order entered March 26, 2009) at 14.

III.	PGW’s Petition

A.	Overview

		By its Petition, PGW seeks waivers of certain statutory provisions established by Act 11 regarding the calculation of its DSIC in order to facilitate the Company’s proposed acceleration of its gas main replacement program.  Specifically, PGW requests that the Commission grant the following:

· Waive the statutory requirement that the DSIC not exceed 5% of billed distribution revenues, pursuant to Section 1358(a)(1) of the Code, and permit PGW to increase the cap to 7.5%, exclusive of amounts necessary to reconcile undercollections.

· Permit PGW to increase the DSIC by an additional 2.5%, or up to 10%, in order to allow recovery of under collections.[footnoteRef:1] [1: 		As noted, PGW also requested permission to waive the requirements of Act 11 to exempt it from paying interest on DSIC overcollections.  However, PGW agreed to withdraw that request in response to concerns raised by other Parties.  PGW St. 2-R at 3.] 


· Waive the statutory requirement that the DSIC be designed to recover only the costs relating to eligible property placed into service during the prior quarter, as set forth in Section 1357(a)(1)(ii) of the Code, and instead, allow PGW to levelize and annualize annual costs for DSIC recovery purposes.

Petition at 9-26.

		According to PGW, these proposed changes to its DSIC will allow the Company to accelerate its current level of replacement of cast iron gas mains by permitting it to spend approximately $33 million annually on its main replacement program, or approximately $11 million more than the maximum allowed under its current DSIC.  PGW asserted that this increased spending will produce a 44% decrease in the projected timeline to replace the mains, from eighty-six years to forty-eight years, based on its current LTIIP.  Id. at 14.  PGW contended that its proposals are supported by an April 21, 2015 report prepared by Commission staff, which recommended, inter alia, that PGW seek permission to raise its DSIC above the current 5% cap, and annualize and levelize its billings for DSIC-eligible costs, in order to allow the Company to accelerate the pace of its replacement of at-risk gas mains.  Id. at 10-14, 21-22 (citing Pennsylvania Public Utility Commission Staff Report: Inquiry into Philadelphia Gas Works’ Pipeline Replacement Program (Staff Report)).

		PGW also proposed that within fifteen days of Commission approval of its accelerated main replacement plan, the Company will file a petition to modify and amend its current LTIIP, consistent with Commission Regulations.  PGW stated that its updated LTIIP will take account of the additional funding levels resulting from the 7.5% cap, with the priorities guided by recently completed independent benchmarking and prioritization studies, and by the risk assessment set forth in its Distribution Integrity Management Plan (DIMP), after that Plan has been revised to respond to issues raised by the Commission’s Gas Safety Division.  PGW M.B. at 3.

		On November 4, 2015, PGW and I&E reached an agreement on the implementation of the requested waivers, which was memorialized in a Stipulation between the two Parties, filed on November 9, 2015.  In accordance with this Stipulation, PGW and I&E agreed to the following provisions regarding the timing and procedure for filing an amended LTIIP:

(B)(1)	By December 31, 2015, or fifteen (15) days after the entry of the PUC’s Order approving PGW’s Petition whichever is later, PGW shall submit a Petition to the PUC to amend its LTIIP which will, inter alia,

(a)	Identify how PGW proposes to expend the increased DSIC revenues, including identifying the types and sizes of at risk main PGW proposes to target with the increased revenues;

(b)	Utilize PGW’s Distribution Integrity Management Program (“DIMP”) risk scores, as modified by PGW to respond to issues raised by the PUC’s Gas Safety Division’s Non-Compliance letter to PGW dated May 7, 2015; and

(c)	Provide a plan showing how PGW intends to train staff and contractors to meet the Operator Qualification requirements of 49 CFR Subpart N and to otherwise demonstrate that it will have qualified personnel available to accomplish the accelerated main replacement authorized by the PGW Petition.

(2)	To the extent feasible, PGW shall consult with I&E about the contents of its revised LTIIP prior to its formal filing with the Commission.

(3)	The Stipulating Parties will request that the PUC rule on PGW’s Petition to Amend its LTIIP on or before May 1, 2016.

(4)	PGW agrees that it shall not undertake any main replacement made possible by the incremental DSIC funding ($11 million) authorized by the PGW Petition unless and until the PUC has approved PGW’s Amended LTIIP.

PGW M.B. at 21; PGW/I&E Exh. 1 at ¶ 1.B.

		Both I&E and EDF support PGW’s Petition and recommend that the Commission grant it.  However, the OCA, OSBA, and PICGUG are opposed to the Commission’s granting the Petition, and have raised a number of issues regarding PGW’s proposals as set forth therein.  We will discuss each of these issues in detail. 

B.	PGW’s Request to Waive the 5% DSIC Cap and Raise the Cap to 7.5%

	1.	Positions of the Parties

		a.	PGW’s Position

		As noted, PGW is seeking a waiver of the statutory requirement that a DSIC be capped at 5% of a utility’s billed distribution revenues, and is proposing to raise its DSIC cap to 7.5%.  PGW seeks this waiver pursuant to Section 1358(a)(1) of the Code, which states:

Except as provided under paragraph (2), the distribution system improvement charge may not exceed 5% of the amount billed to customers under the applicable rates of the wastewater utility or distribution rates of the electric distribution company, natural gas distribution company or city natural gas distribution operation.  The commission may upon petition grant a waiver of the 5% limit under this paragraph for a utility in order to ensure and maintain adequate, efficient, safe, reliable and reasonable service.

66 Pa. C.S. § 1358(a)(1).

		PGW asserted that it has met the standard for granting such a waiver because the accelerated replacement of its at-risk gas mains that will result from its proposed 7.5% DSIC cap will “ensure and maintain adequate, efficient, safe, reliable and reasonable service,” as required by Section 1358(a)(1).  PGW M.B. at 12.  PGW argued that the need to accelerate its replacement of at-risk mains was recognized by all the Parties in this proceeding, and noted, specifically, the Stipulation between PGW and I&E, whereby PGW and I&E agreed that the Company’s request to raise the DSIC to 7.5% should be approved.  Id. at 12-13 (citing PGW/I&E Exh. 1).  PGW also cited the Commission’s Staff Report, which presented the following information in support of an accelerated main replacement program for PGW:

· In 2013, PGW had approximately 3,024 miles of gas main, comprised of 1,501 miles of cast iron pipeline and 493 miles of unprotected steel.  Therefore, 66 percent of PGW’s distribution system is comprised of at-risk main.

· PGW has more than double the miles of cast iron than any other NGDC and its system accounts for approximately half of the total cast iron mains in Pennsylvania.

· PGW’s gas mains are some of the oldest in the state, with more than 1,170 miles installed pre-1940. 

· PGW discovered more than 6,200 leaks in 2013 and more than 7,600 leaks in 2014.

· PGW had a total of 3,122 hazardous leaks on its mains and services in 2013, which is more than double any other NGDC.  PGW’s total hazardous leaks increased to 3,448 in 2014.

· Of the total 3,122 hazardous leaks in 2013 …1,072 were hazardous main leaks.  The other large NGDCs had an average of 273 hazardous main leaks.

· From 2013 to 2014, PGW experienced a 78-percent increase in cast iron main breaks from approximately 297 cast iron main breaks in 2013 to 529 in 2014.

PGW M.B. at 13-14 (citing Staff Report at 32-34).

		PGW asserted that based upon the evidence set forth in this proceeding as well as the conclusions of the Staff Report, acceleration of its main replacement program will be an important step in maintaining the safety, reliability and adequacy of the Company’s distribution service.  PGW opined that the only way for it to be able to accomplish these goals is for the Commission to authorize the Company to increase its DSIC to 7.5%, and for PGW to begin to bill at that higher rate as soon as possible.  PGW M.B. at 16-17.  

		PGW stated that its proposed increase of DSIC-eligible expenditures from 5% to 7.5%, exclusive of reconciliation, will produce another $11 million in annual DSIC-eligible replacements, resulting in total annual expenditures of $33 million.  PGW contended that the effect of this increase on the average heating customer’s bill would be de minimis, amounting to $1.65/month.  PGW also argued that the “pay as you go” method of financing its accelerated mains replacement program embodied in the DSIC is the best way for a cash-flow regulated company like PGW to finance infrastructure improvements, and is the most cost-effective for ratepayers because there are no long-term costs such as depreciation or borrowing costs.  Id. at 17-19.

		PGW noted that the Company and I&E agreed that PGW could begin to bill customers at the higher 7.5% level for bills effective on one day’s notice following the entry of a Commission Order granting PGW’s Petition.  PGW explained that due to the highly seasonal nature of its billings, it is important that the Company be permitted to begin billing at the higher level as early in 2016 as possible in order to enable the Company to collect the full additional $11 million made possible by the increase of the cap to 7.5%.  Id. at 19.

		PGW asserted that its Petition recognized the need for the Company to file a petition to modify its existing LTIIP in order to set out a plan to expend the additional dollars made available by the increase of the DSIC to 7.5%.  However, PGW stated that it did not file such a plan simultaneously with the instant Petition because: (1) any such filing would need to be informed by the specifics of the Commission Order ruling on PGW’s Petition (e.g., whether or not levelization was approved); and (2) PGW believed it more prudent to await the results of its benchmarking and prioritization studies.  Id. at 20.  PGW also contended that its formal agreement with I&E to defer undertaking projects that would be financed by the additional $11 million until its amended LTIIP is approved ensures that no additional main replacement will occur unless and until the Commission has reviewed and approved the amended LTIIP.  PGW stated that if the Commission does not approve the amended LTIIP, the Company will not undertake the additional replacement and any additional amounts collected from ratepayers at the 7.5% level will be refunded with interest at the residential mortgage lending rate, which is currently 5%.  Id. at 22.

		b.	I&E’s Position

		I&E supported PGW’s request to raise its DSIC cap from 5% to 7.5%, and asserted that the Company has met the standard for a waiver of the 5% cap.  I&E opined that PGW’s existing infrastructure implicates a myriad of safety concerns, and contended that denying the waiver would result in the unnecessary delay in cast iron main and unprotected steel main replacement.  I&E asserted that such a result is not only contrary to the purpose of the DSIC, but also unjust, unreasonable, and contrary to the public interest because it would expose the public to the unnecessary danger of untimely main replacement.  I&E M.B. at 8-9.  Like PGW, I&E cited the Commission’s safety concerns with regard to the current state of PGW’s infrastructure as discussed in the Staff Report, and the recommendation set forth therein that PGW seek a DSIC increase above 5% as one means of addressing these concerns.  I&E further noted that the Philadelphia City Council has also recommended that PGW seek a DSIC increase to 7.5%.  Id. at 9.

		I&E also asserted that through the terms of the Stipulation between PGW and I&E, PGW has responded to the numerous concerns expressed by I&E’s Gas Safety engineers regarding the Company’s ability to properly and safely carry out its main replacement program.  Id. at 10-16.  I&E opined that the Stipulation not only details PGW’s plan to address these concerns, but also provides I&E with a level of oversight that will enable it to determine any plan inadequacies or non-compliance issues, and to address such issues in a timely fashion.  Id. at 11.

		I&E argued that adequate safeguards exist under Act 11 and through existing federal requirements to ensure that if PGW is permitted to bill customers at the increased level and in the timeframe proposed, ratepayer money will not be misspent.  Furthermore, I&E contended that, via the Stipulation, PGW has added additional guarantees of compliance with federal regulations and also articulated a plan to provide reports that will allow I&E’s Gas Safety Division to monitor its compliance.  Moreover, I&E asserted that additional opportunities for oversight and comment by interested Parties are already included in the LTIIP process that PGW must undertake, and PGW has agreed not to undertake any main replacement made possible by any incremental increase in DSIC funding unless and until the Commission approves its revised LTIIP.  For these reasons I&E recommended approval of the 7.5% DSIC, stating that it will facilitate PGW’s safe and expedited replacement of at-risk pipeline, which is in the public interest.  Id. at 15-16.

		c.	OCA’s Position

		The OCA opposed PGW’s request to raise its DSIC cap from 5% to 7.5%, arguing that the Company has not shown that spending an additional $11 million is necessary for it to maintain efficient, safe, adequate, reliable and reasonable service.  Thus, the OCA asserted that PGW has not met the standard for the Commission to waive the 5% cap as set forth in Section 1358(a)(1) of the Code.  OCA M.B. at 7-8.

		The OCA contended that raising the DSIC cap to 7.5% will have a greater impact on customers than PGW alleged, because the Company’s analysis only considered the incremental difference between the current 5% cap and the proposed 7.5% level of spending.  However, the OCA asserted that PGW has only charged the maximum 5% DSIC in three out of ten quarters that the DSIC has been in effect.  The OCA argued that a more accurate analysis must compare the lower levels that were actually charged to customers through the DSIC with the proposed 7.5% level, which would reveal a greater potential impact to customers than what PGW has stated.  OCA M.B. at 12-13.  In addition, the OCA argued that PGW’s rates are already very high compared to those of other Pennsylvania utilities, and approximately one-third of PGW’s customers are considered low income, which is nearly double the amount of low-income customers for the average natural gas distribution company.  Id. at 14.

		The OCA argued that PGW must be required to pursue other sources of funding before the Commission considers waiving the 5% cap and allowing PGW to raise its DSIC recovery level to 7.5%.  According to the OCA, such alternative sources of funding would include internally generated funds (IGF), as well as bond refunding and bond reissuances.  In addition, the OCA contended that PGW should ask the City of Philadelphia (City) to waive the annual $18 million payment that the Company provides to the City[footnoteRef:2] in order to free up additional money to fund its infrastructure replacement program.  Id. at 9-12.  [2: 		PGW pays an annual $18 million fee to the City pursuant to Section 2212(f) of the Code, 66 Pa. C.S. § 2212(f), which provides as follows:

The commission shall permit the city natural gas distribution operation to impose, charge or collect rates and charges as necessary to permit the city natural gas distribution operation to transfer or pay to the city that is the owner of the city natural gas distribution operation, on an annual basis, such amount as may be specified from time to time in the applicable ordinances of the city or agreements of the city approved by ordinances.  If the amount so specified shall exceed 110% of the amount that was authorized for transfer or payment to the to the city at the close of the fiscal year of the city ending June 30, 2000, such additional amount shall be subject to review and approval of the commission, which approval shall be given unless such additional amount would not be just and reasonable.] 


		The OCA also argued that because PGW has not yet filed a revised LTIIP detailing its proposed accelerated infrastructure replacement program and how it will spend the incremental DSIC revenue it seeks to recover, the Commission cannot determine whether this incremental DSIC revenue is necessary for purposes of granting a waiver of the 5% cap.  The OCA criticized PGW’s proposal to wait until after the Commission grants the waiver and its request to raise the DSIC cap to 7.5% before filing a revised LTIIP.  OCA M.B. at 15-22; R.B. at 9-13.  According to the OCA, Commission Regulations require a utility to have a supporting, approved LTIIP in place as a condition of DSIC recovery.  OCA M.B. at 16 (citing 52 Pa. Code § 121).  Moreover, the OCA contended that Act 11 requires that a utility recover only reasonable and prudent costs through a DSIC, and that the key mechanism for ensuring that the costs are reasonable and prudent is the requirement that these costs be included in an approved LTIIP.  OCA M.B. at 21; R.B. at 12 (citing 66 Pa. Code §§ 1353(a) and 1352(a)).

		Finally, the OCA stated that any approval of a waiver of the 5% DSIC cap should be conditioned upon a requirement that PGW provide quarterly reports containing information on its training efforts, the qualifications and performance of the contractors it uses, the condition of the three categories of mains being replaced, how leaks and broken mains are trending, and how those trends are explained.  According to the OCA, this information will help address the concern that work on the accelerated main replacement is being performed by qualified personnel and that the condition of the infrastructure is improving as a result of that work.  OCA M.B. at 22.

		d.	OSBA’s Position

		The OSBA stated that it fully supports PGW’s acceleration of the replacement of its obsolete mains, and reluctantly would support granting the Company’s requested waivers if it is determined that there is no alternative way to fund the accelerated program.  However, the OSBA asserted that PGW has at least one very reasonable alternative, which is a near-term increase in borrowing.  The OSBA stated that its witness, Robert D. Knecht, reviewed PGW’s financial projections and determined that the Company should be able to readily finance the necessary increase in expenditures using IGF and temporary financing mechanisms without incurring any deterioration in its financial ratios.  According to the OSBA, such financing mechanisms can operate effectively until PGW’s anticipated base rate increase goes into effect in fiscal year 2018.  Thus, the OSBA concluded that PGW had not shown that an increase in the 5% DSIC cap is necessary in order to maintain adequate, efficient, safe, reliable and reasonable service in accordance with Section 1358(a)(1) of the Code.  OSBA M.B. at 7-11.

		The OSBA also expressed concern that granting the waivers requested by PGW in this proceeding will result in efforts by other Pennsylvania utilities to similarly bypass the customer protections included in Act 11.  OSBA R.B. at 7.  The OSBA opined that the standard proposed by PGW for waiving the 5% DSIC cap is “weak,” and asserted that such a waiver “requires much more than merely showing that the Company can improve efficiency, customer safety, and system reliability by spending more than the cap would otherwise permit.”  Id. at 7, 8.  Under such a standard, “every utility can simply demonstrate that its safety, efficiency or reliability will improve by replacing older equipment faster than currently planned,” according to the OSBA.  Id. at 8.

		e.	PICGUG’s Position

		PICGUG contended that PGW has not met the standard for a waiver of the 5% DSIC cap as delineated in Section 1358(a) of the Code.  PICGUG noted that in the Final Implementation Order, the Commission stated that it may grant a waiver if necessary to ensure and maintain safe and reliable service.  PICGUG M.B. at 4 (citing Final Implementation Order at 41).  PICGUG contended that because PGW has other sources of revenue available to fund replacement of its mains, waiving the DSIC cap is not necessary to allow the Company to maintain safe and reliable service.  PICGUG M.B. at 4.

		PICGUG argued that while PGW relies heavily on the Commission’s Staff Report to support its requested waiver, the Company fails to reasonably consider other measures recommended in the Staff Report.  Specifically, PICGUG noted that the Staff Report recommended that PGW reduce its cash-on-hand from $100 million to $75 million, thereby freeing up $25 million that could be used to fund pipeline replacement.  Another recommendation of the Staff Report noted by PICGUG was that PGW ask the City to waive all or part of the $18 million annual payment remitted by PGW.  PICGUG contended that PGW must be required to present a formal request to the City for such a waiver before the Commission grants the Company’s request to waive the statutory 5% DSIC cap.  Id. at 8-13.

		f.	EDF’s Position

		EDF contended that PGW clearly met the standard for the Commission to grant its requested waiver of the 5% DSIC cap because the waiver is necessary for PGW to render safe, adequate and reliable service.  EDF pointed to the Staff Report and the testimony of PGW witness Daniel P. Murray to support a conclusion that the Company has a very high proportion of at-risk pipe, and that its current replacement rate is too slow.  EDF asserted that increasing the DSIC from 5% to 7.5% would have a modest impact on customer bills, resulting in a monthly increase of $1.65 for residential customers and $5.30 for commercial customers, which represent annual increases of 1.7% and 1.5%, respectively, for these customers.  EDF argued that these increases are minimal compared to the multiple benefits to customers and the public interest of accelerating PGW’s pipeline replacement program.  EDF M.B. at 6-8.

	2.	ALJs’ Recommendation

		After considering the arguments presented by the Parties on this issue, the ALJs determined that a waiver of the 5% DSIC cap is necessary for PGW to ensure and maintain adequate, efficient, safe, reliable and reasonable service.  R.D. at 59.  The ALJs also found that PGW supported its request to raise its DSIC cap from 5% to 7.5%.  Id. at 69.

		a.	Safety Concerns

		The ALJs cited numerous statistics contained in the record regarding the substantial number of gas leaks and breaks in the cast iron mains on PGW’s distribution system to conclude that the state of this system raises public safety concerns.  The ALJs stated that replacing these high-risk mains with materials that are less susceptible to leaks and breaks is the best way to reduce these leaks and the safety hazard they pose.  The ALJs opined that PGW’s current replacement rate, at approximately twenty-five miles of mains per year, is far too slow because it will take PGW eighty-six years to replace its at-risk mains at that rate.  Thus, the ALJs concluded that it is obvious that PGW must accelerate its replacement efforts.  R.D. at 58.

		b.	Revised LTIIP

		The ALJs also addressed concerns that PGW has not yet filed an amended LTIIP that would support the increased level of spending and DSIC recovery proposed in its Petition.  The ALJs stated that ideally, PGW would have a revised and approved LTIIP in place prior to filing its request to increase the DSIC from 5% to 7.5%, which would explain how PGW plans to structure its main replacement program during the year, and how it would spend the additional $11 million dollars generated by the increased DSIC.  However, the ALJs did not view the lack of a revised and approved LTIIP as fatal to PGW’s Petition.  R.D. at 53-54, 70.  The ALJs found that although the Code requires a utility to submit a LTIIP in order to be eligible to initially recover DSIC costs, it does not impose such a requirement on a utility seeking a waiver of the 5% cap.  Id. at 54 (citing 66 Pa. C.S. §§ 1352(a) and 1358).  Moreover, while the ALJs expressed their belief that having a revised LTIIP on file for PGW would be helpful to justify additional DSIC collections and expenditures, they found that it was not necessary for approval of PGW’s request in this case.  The ALJs stated, “[c]onsidering that PGW’s current LTIIP indicates that it will take PGW 86 years to complete gas main replacement in Philadelphia, we are fairly certain that PGW will be able to demonstrate how it specifically plans to spend an additional $11 million per year in mains replacement.”  Id. at 54.

		In addition, the ALJs asserted that there are several safeguards built into PGW’s request to ensure that the additional DSIC revenues are spent prudently while also ensuring that PGW’s ratepayers are protected from overcollections.  Specifically, the ALJs noted that pursuant to the Stipulation between PGW and I&E, PGW will file a petition with the Commission for approval of an amended LTIIP within fifteen days of the entry of the Commission’s Order in this proceeding.  The ALJs pointed out that the Stipulation requires the LTIIP to provide detailed information on how PGW will spend its increased DSIC revenues, how it will respond to concerns raised by the Commission’s Gas Safety Division, and how it intends to train staff and contractors to meet the qualifications required to accomplish the Company’s proposed accelerated main replacement.  R.D. at 54-55 (citing PGW/I&E Exh. 1 at ¶ 1(B)(1)(a-c)).  The ALJs further noted that PGW agreed that it will not undertake any main replacement made possible by the incremental DSIC funding ($11 million) authorized by its Petition unless and until the Commission approves PGW’s LTIIP.  R.D. at 55 (citing PGW/I&E Exh. 1 at ¶ 1(B)(4)).  Finally, the ALJs noted that if the Commission denies PGW’s petition for a revised LTIIP, the Company will provide a refund of the additional DSIC revenues collected, with interest, which will sufficiently protect PGW’s ratepayers from overcollections.  R.D. at 55.

		c.	Alternative Sources of Funding

		The ALJs also addressed arguments that PGW should be required to explore alternative means of funding its accelerated main replacement before being permitted to raise its DSIC cap above the statutory 5%.  The ALJs found it reasonable to consider other sources of funding when determining whether granting a waiver of the DSIC cap was necessary.  The ALJs stated that “[o]nly by considering the availability of alternative funding sources can we ensure that utility customers are protected from excessive charges, and that a grant of the waiver is warranted.”  Id. at 16.  However, the ALJs ultimately concluded that the alternative funding sources suggested for PGW in this proceeding were not viable, and also noted the Commission’s previous determination that the DSIC “is intended to be a straightforward mechanism which is easy to calculate, easy to audit and which does not require a full rate case analysis.”  Id. at 55-56 (quoting Final Implementation Order at 39).

		The ALJs rejected the arguments of the OCA and OSBA that PGW should utilize IGF to fund main replacement.  Rather, the ALJs agreed with PGW’s argument that utilizing such funds would create deficiencies, which would ultimately have to be addressed in PGW’s next rate case, and which potentially could put PGW’s financial health at risk.  In addition, the ALJs found that PGW demonstrated that these funds are already being used to finance PGW’s legacy, eighteen-mile-per-year main replacement program as well as the cost of construction of a variety of items necessary to maintain adequate services.  The ALJs opined that rather than put PGW in a position where it might have to request extraordinary rate relief, as was the case several years ago, or where it is not able to fund other necessary services, it would be better to allow the Company to recoup the cost of main replacement through the DSIC mechanism.  Id. at 55.

		The ALJs rejected other sources of funding as well.  They agreed with I&E that short-term debt was not a viable option because the cost of that debt would ultimately be paid by PGW’s ratepayers with interest.  Id. at 56.  In addition, the ALJs found that the use of short-term borrowing would seriously hamper PGW’s short-term liquidity due to the fact that PGW’s short-term debt is limited to $120 million.  Id. at 71 (citing Tr. at 76; PGW St.  3-R at 7-8).  Likewise, the ALJs dismissed bond refunding and bond reissuances as possible funding sources because these would require the approval of the Philadelphia City Council, a process that the ALJs believe may hinder or delay access to funds for the needed main replacement.  Moreover, the ALJs agreed with arguments proffered by PGW that the Company’s ratepayers would be responsible for repaying the cost of issuance, the debt service, the debt service coverage, and the increased uncollectible amounts, all without any new source of funds to cover these costs.  R.D. at 56.  The ALJs also stated that long-term financing would have a deleterious effect on PGW’s debt to total capitalization ratios, and would be more expensive than other funding options.  Id. at 71 (citing PGW St. 3-R at 2, 8-11).  Accordingly, the ALJs found that increasing the DSIC was the better option because the ratepayers would only be required to pay for the actual cost of the accelerated replacement.  R.D. at 56.

		The ALJs also rejected PICGUG’s argument that PGW failed to adequately investigate the viability of reducing cash-on-hand from $100 to $75 million to fund pipeline replacement.  The ALJs agreed with arguments put forth by PGW that reducing cash-on-hand would decrease the Company’s financial flexibility and would result in a lowering of its bond rating.  The ALJs also agreed with I&E that reducing cash-on-hand would result in PGW incurring additional debt to fund its operations.  Id. at 56-57.  The ALJs concluded as follows:

As we are aware that PGW recently emerged from a prolonged period of financial distress, we do not see this as a viable alternative to the DSIC (which was enacted by the General Assembly for the specific purpose of funding infrastructure improvement), since it could lead to PGW experiencing cash flow issues, or worse, seeking emergency rate relief from the Commission.  

Id. at 57.

		Finally, the ALJs rejected arguments in support of requesting the City to waive the $18  million annual fee that it imposes on PGW as a valid alternative to the DSIC for funding PGW’s accelerated main replacement.  The ALJs noted that Section 2212(f) of the Code does not authorize the Commission to interfere with the payment of the City Fee by PGW, and requires it to be collected in rates from customers.  Id. at 70.  Moreover, the ALJs noted that the City already had declined PGW’s informal request to waive the fee, and asserted that there was no guarantee that the City would agree to a formal request to waive the fee, even with a new administration in office in January 2016.  Additionally, even under an assumption that the City would agree to waive the fee in 2016, the ALJs questioned whether it would continue to waive the fee for the next forty-eight years until PGW completes its main replacement.  Thus, the ALJs declined to deny PGW’s request to increase its DSIC on the basis that requesting a waiver of the City’s annual fee was a reasonable alternative.  Nevertheless, the ALJs encouraged PGW to explore making such a request, reasoning that should the City grant it, the Company could use the additional funds to further expedite its main replacement.  Id. at 57.  Accordingly, the ALJs recommended that PGW be directed to submit a formal request to the City to waive its annual fee.  Id. at 106.

		d.	Ratepayer Impact

		The ALJs opined that the OCA raised legitimate concerns regarding the impact that increasing the DSIC will have on PGW’s ratepayers.  However, the ALJs found that regardless of whether the proposed increase would raise residential customers’ bills by $1.65, as PGW asserted, or by $2.86, as the OCA claimed, an increase in bills is necessary to guarantee the safety of PGW’s customers, given the age of the Company’s mains that have to be replaced and the upward trend in leaks on the mains.  The ALJs agreed with PGW that its recent decrease in gas costs will help to mitigate the impact of the increase, and noted that PGW outlined several programs that customers in deep poverty can pursue to help insulate them from the impact of the increased DSIC rate.  Id. at 57-58.

		Based on their analysis, as discussed above, the ALJs recommended that PGW’s request for a waiver of the 5% DSIC cap be granted, and that PGW be permitted to raise its DSIC recovery level from 5% to 7.5% of its distribution revenues, exclusive of amounts needed for reconciliation.  Id. at 105.

	3.	Exceptions and Replies

		a.	Alternative Sources of Funding

			i.	OCA’s and PICGUG’s Exceptions

		In its Exception No. 1, the OCA asserts that the ALJs erred in finding that PGW met its burden for a waiver of the 5% DSIC cap, and for approval to raise the cap to 7.5%.  The OCA states that the ALJs correctly identified the standard for granting the waiver, as set forth in Section 1358(a)(1) of the Code, and correctly determined that the availability of alternative funding sources must be considered when determining whether the Company met that standard.  However, the OCA contends that the ALJs ultimately failed to correctly apply the standard to PGW.  OCA Exc. at 3.

		The OCA takes issue with what it sees as a suggestion by the ALJs that consideration of alternative sources would make the DSIC review a full rate case analysis.  OCA Exc. at 4 (citing R.D. at 55-56).[footnoteRef:3]  The OCA disagrees with this conclusion, stating that it is consistent with Commission policy and orders for other sources to be considered before raising the DSIC to 7.5%.  As an example, the OCA notes that the Commission’s evaluation of whether PGW’s DSIC should be reset to zero in a given quarter includes a consideration of IGF for funding construction, pursuant to the Commission’s policy statement at 52 Pa. Code § 69.2703.  OCA Exc. at 5. [3: 		The OCA appears to be referring to the ALJs’ observation that the Commission previously determined that the DSIC “is intended to be a straightforward mechanism which is easy to calculate, easy to audit and which does not require a full rate case analysis.”  R.D. at 55-56 (citing Final Implementation Order at 39).] 


		The OCA next asserts that it identified over $23 million in non-DSIC funding sources that could be used in whole or in part by PGW for infrastructure improvement.  The OCA points to a recent revenue bond refunding that decreases PGW’s annual debt service by $3.2 million, as well as an estimated $2.2 million in annual savings and a one-time savings of approximately $1.1 million that could be realized by implementation of the recommendations identified in PGW’s recent Stratified Management and Operations Audit Report.  Id. (citing Philadelphia Gas Works:  Final Stratified Management and Operations Audit Report, Docket No. D-2015-2468141 (August 2015) at 10-11).  The OCA also identifies other funding sources such as the reduction of cash-on-hand and short-term financing.  Although the ALJs found that the use of short-term financing would reduce PGW’s liquidity, the OCA asserts that the record shows the Company to be in a relatively strong financial position, that its debt to total capital ratio is projected to continue to improve, and that its interest-coverage ratio appears  well above two times.  OCA Exc. at 6 (citing Staff Report at 44, 49).

		In its Exception No. 1, PICGUG contends that the ALJs incorrectly concluded that reducing its cash-on-hand was not a viable alternative for PGW to fund its main replacements before the Company files its next base rate case.  PICGUG challenges the ALJs’ acceptance of PGW’s argument that rating agencies have suggested that the Company increase its year-end cash balance goals to $125 million or more.  According to PICGUG, the only evidence provided by PGW to support this claim was a US Public Power Rating Criteria report prepared by Fitch Ratings, which related to the credit quality of municipal and cooperative power entities, and applied only generally to the natural gas industry.  PICGUG Exc. at 2-4.

			ii.	PGW’s Replies	

		In its Reply to the OCA’s Exception No. 1, PGW disagrees with the OCA’s assertion that the Company should be required to consider alternative means of funding its main replacement.  PGW argues that it does not make sense to argue that the Company should be required to spend additional money to improve the safety and efficiency of its distribution system but should not be given the means to fund these expenditures.  PGW contends that Act 11 was put in place to enable and encourage infrastructure modernization, and it would be grossly unfair to deny the Company the use of a DSIC mechanism to fund accelerated main replacement in order to benefit the public interest.  PGW R. Exc. at 9

		With regard to the use of IGF as an alternative funding source, PGW agrees with the ALJs that this is not a viable option.  PGW states that it is already using its IGF to fund its legacy, eighteen-mile-per-year main replacement program, and to fund other projects and cover net increases in expenses since the Company’s last base rate case in 2010.  PGW contends that the OCA failed to show how the Company would replace the funding currently being used for these purposes if it shifted IGF to cover its accelerated main replacement efforts, and failed to discuss how such a shift would affect PGW’s financial standing and current bond rating.  Id. at 10-11.  As for the OCA’s suggestion that the Company should reduce its cash-on-hand to fund the accelerated main replacement, PGW contends that the OCA did not offer any testimony to show that this could be done without jeopardizing the Company’s current bond rating or its financial flexibility.  Id. at 12.

		In its Reply to PICGUG’s Exception No. 1, PGW disagrees with the argument that the Company has viable alternatives to fund its accelerated main replacement.  PGW R. Exc. at 9.  With regard to PICGUG’s assertion that PGW could use $25 million of its cash-on-hand, PGW argues that not only would this produce only enough dollars to fund the incremental forty-eight-year replacement program for approximately two years, but would impact the Company’s financial well-being and bond ratings.  PGW avers that its cash balances are the principal means of assuring that it has sufficient funds to pay all of its obligations in a timely manner and can respond to contingencies.  Id. at 11.  PGW points to the testimony of its Chief Financial Officer, Joseph F. Golden, Jr. (Mr. Golden), who asserted that reducing cash-on-hand by $11 million would lower the Company’s cash levels to fifty-nine days of cash-on-hand, which could result in a downgrade by the rating agencies.  Id. at 12.  PGW contends that PICGUG’s criticism of Mr. Golden’s reliance on the Fitch Report ignores Mr. Golden’s testimony that PGW is similar to the types of companies considered in that report, and that discussions with ratings agencies have confirmed that these agencies are looking for PGW to maintain the level of cash balances to which Mr. Golden testified.  Id. at 13.

			iii.	I&E’s Replies

		In its Reply to the OCA’s Exception No. 1, I&E disputes the OCA’s position regarding the use of alternative funding for PGW’s accelerated main replacement.  With regard to using the savings from the Company’s recent revenue bond refunding, I&E asserts that evidence produced by PGW witness Mr. Golden indicates that those savings are devoted to other uses.  As for a possible reduction of PGW’s cash-on-hand, I&E states that Mr. Golden presented compelling evidence to explain that such a reduction would be detrimental to the Company’s financial position.  I&E asserts that risking financial harm to PGW is unnecessary when the General Assembly has enacted a statute to address infrastructure improvement.  I&E R. Exc. at 4-6.

		I&E also contends that the ALJs properly supported their finding that using short-term debt to finance PGW’s accelerated main replacement was not a viable alternative.  I&E averred that no Party has refuted the ALJs’ determination that it is unnecessary to burden ratepayers with the interest that would result from short-term borrowing when DSIC funding is available without interest.  Moreover, I&E asserts that PGW provided evidence to show that incurring short-term debt to finance the accelerated main replacement would compromise PGW’s available commercial paper program.  Id. at 6-7.

		In its Reply to PICGUG’s Exception No. 1, I&E disagrees with PICGUG’s arguments regarding the use of alternative funding for PGW’s accelerated main replacement, for the same reasons it disputes the OCA’s position on this issue.  I&E R. Exc. at 3-8.  In addition, I&E asserts that PICGUG’s attempt to discredit PGW’s use of the Fitch Report regarding the dangers of reducing cash-on-hand ignores other evidence presented by PGW witness Mr. Golden about the importance of having an adequate level of cash-on-hand to maintain the Company’s financial health.  I&E notes that PICGUG did not produce any witness or evidence to refute the basis of Mr. Golden’s testimony.  Id. at 6.

			iv.	EDF’s Replies

		In its Reply to the OCA’s Exception No. 1, EDF criticizes the OCA’s position that PGW must seek alternative financing for its main replacement efforts.  EDF asserts that Commission Staff is familiar with PGW’s financial condition and its need to replace its gas mains, and that its recommendation supports the ALJs’ conclusion that a DSIC increase is necessary.  EDF also echoes the arguments of PGW and I&E regarding the financial harm that may befall the Company if it chose to utilize the various alternative financing sources suggested by the OCA, in lieu of seeking an increase to the DSIC.  EDF R. Exc. to OCA at 2-4.

		In its Reply to PICGUG’s Exception No. 1, EDF disputes PICGUG’s position that PGW must utilize alternative sources of financing to fund its main replacement.  EDF presents essentially identical arguments to those it proffered with regard to the OCA’s position on this issue, contending that these alternative financing sources would be harmful to PGW’s financial health, and do not represent viable alternatives to seeking an increase to the DSIC.  EDF R. Exc. to PICGUG at 2-3.

		b.	Waiver of City Fee

			i.	PGW’s, OCA’s, and PICGUG’s Exceptions

		PGW supports the ALJs’ recommendation that the Commission grant its Petition, but takes issue with their recommendation that the Company be directed to formally request the City to waive its City Fee, as set forth in Ordering Paragraph No. 5 of the Recommended Decision.  PGW argues that this Ordering Paragraph is inconsistent with the ALJs’ analysis in the body of the decision, which concluded that requesting the City to waive the fee was not a viable alternative to raising the DSIC.  PGW Exc. at 4.  PGW contends that “the Commission does not have the authority to forcibly appropriate the only compensation the City receives for owning the Gas works,” and states that the Commission may review and approve only that portion of the City payment that exceeds 110% of the amount authorized, which is $18 million.  Id. at 5 (citing 66 Pa. C.S. § 2212(f)).  PGW asserts that, although the City voluntarily granted back the $18 million from 2004 to 2010, that was in recognition of the Company’s “dire financial circumstances” at that time, a situation that is not relevant in this case.  PGW Exc. at 5.

		PGW also argues that it would be unfair and inappropriate for the City to fund the Company’s capital improvements by granting back the City Fee, because the fee is comparable to a modest return on the City’s investment.  Moreover, PGW states that its witness, Mr. Golden, contacted the City’s Deputy Finance Director on November 4, 2015, and confirmed that the City was not willing to waive the fee.  Id. at 6 (citing Tr. at 88).  PGW also notes Mr. Golden’s testimony that other PGW employees had previously contacted the City regarding a waiver of the City Fee.  PGW Exc. at 6 (citing Tr. at 92).  

		PGW states that the ALJs recognized the City’s unwillingness to waive the City Fee, and that they did not believe that making such a request to the City would prove effective.  Thus, PGW asserts that it is unclear why the ALJs recommended that PGW be directed to make a formal request to the City for a waiver of the Fee, and objects to the inclusion of such a directive in the Commission’s Order in this proceeding.  Nevertheless, PGW states that it “is willing to work cooperatively with the Commission to find efficient and reasonable ways to fund additional cast iron main replacement going-forward.”  PGW Exc. at 7.

		In its Exception No. 1 on this issue, the OCA disagrees with the ALJs that requesting a waiver of the City Fee is not viable.  The OCA states that there is no reasonable basis on which to prejudge the City’s response to a formal request for such a waiver, particular since a new administration will take office in January 2016.  The OCA notes that PGW has yet to make a formal request.  The OCA contends that PGW’s ratepayers have increased the Company’s equity since 2009 and will continue to do so.  The OCA also asserts that PGW’s service territory has the highest percentage of households in deep poverty of any city in the United States.  Thus, the OCA concludes that it is not reasonable for PGW to turn to its ratepayers as the first and only source of funding for its infrastructure improvement.  OCA Exc. at 6-7.

		In its Exception No. 1, PICGUG contends that the ALJs erred by not directing PGW to formally request a waiver from the City of its annual $18 million fee.[footnoteRef:4]  PICGUG argues that the City’s refusal of PGW’s informal request was not a sufficient basis on which to conclude that seeking a waiver from the City was pointless.  Id. at 5-6.  Moreover, PICGUG contends that the ALJs’ concern over the uncertainty about PGW’s ability to receive future waivers should not be considered.  According to PICGUG, the fact that there is no guarantee that the City would waive the $18 million payment in each of the next forty-eight years has no bearing on whether a DSIC increase is necessary at this time.  PICGUG states that “[t]he same speculative logic could apply equally to DSIC funding in general, as there is no guarantee that the General Assembly will not eliminate the DSIC mechanism at some point in the future.”  PICGUG Exc. at 6. [4: 		As noted, while the ALJs did not find that requesting a waiver was a viable option, they did, nevertheless, direct PGW to make such a request.  R.D. at 57, 106.] 


			ii.	PGW’s Replies

		In its Replies to the OCA’s and PICGUG’s Exceptions on this issue, PGW asserts that there is no legal or practical support or precedent for the claim that the Company must be required to submit a formal request to the City for a waiver of the City Fee.  According to PGW, it is beyond the power of the Commission to impose such a requirement on the Company in opposition to the views of PGW’s management.  PGW also asserts that the $18 million City Fee is the only compensation that the City receives for owning the Company, and that the City includes receipt of this payment in its budget.  Thus, PGW states that granting back the City Fee would be considered an expenditure of the City.  Moreover, PGW notes that it already explored this option consistent with the suggestion in the Staff Report, and that the City declined each of the Company’s requests for a waiver of the City Fee.  Nevertheless, PGW avers that “it always stands ready to engage in a dialogue with the City and the [Commission] about reasonable and fair methods of financing additional cast iron main replacement.”  PGW R. Exc. at 14-17.

			iii.	I&E’s Replies

		In its Reply to the OCA’s Exception No. 1 on this issue, I&E states that the OCA could identify no legal requirement for PGW to request a waiver of the City Fee.  I&E asserts that the ALJs considered and properly rejected the OCA’s arguments because a formal request would not provide a viable alternative to PGW’s request to increase the DSIC.  I&E R. Exc. at 8.

			iv.	OCA’s Replies

		In its Reply to PGW’s Exception No. 1 on this issue, the OCA asserts that the ALJs correctly recommended that the Company be directed to formally request the City to waive its City Fee.  Notwithstanding record evidence that a City Deputy Finance Director declined such a request when PGW’s Mr. Golden spoke with the Director on the telephone, the OCA is of the opinion that unless PGW makes a formal request to the City, it cannot be determined whether any portion of the $18 million payment can be made available to the Company and, thus, whether the DSIC cap waiver is warranted.  The OCA also argues that the ALJs’ recommendation is not inconsistent with their finding that the Commission has no power to order the City to waive or grant back the annual City Fee, because the ALJs did not recommend that the Commission forcibly appropriate the $18 million as PGW contends.  The OCA criticizes PGW’s assertion that the City Fee represents a return on the City’s investment, arguing that it is the ratepayers, not the City, who have contributed equity in the Company.  Thus, the OCA contends that it is not reasonable to require the ratepayers to fund PGW’s entire incremental infrastructure investment while the City bears none of the cost.  OCA R. Exc. at 2-4.

			v.	EDF’s Replies

		In its Replies to the Exceptions of the OCA and PICGUG on this issue, EDF contends that the City already denied PGW’s request for such a waiver, and that the Company is not required to make an additional, formal request.  EDF R. Exc. to OCA at 4; EDF R. Exc. to PICGUG at 3.

		c.	Revised LTIIP

			i.	OCA’s Exception

		In its Exception No. 1 regarding the need for a revised LTIIP, the OCA agrees with the ALJs that Section 1358(a)(1) of the Code does not specifically require that a supporting LTIIP be approved prior to a utility’s requesting a waiver of the 5% DSIC cap.  However, the OCA contends that for all the provisions of Act 11 to be given effect, a supporting LTIIP is required.  The OCA argues that if a utility is not able to charge an existing DSIC without an approved, supporting LTIIP, it cannot charge an even higher DSIC without one.  OCA Exc. at 9 (citing 66 Pa. C.S. § 1352(b)).[footnoteRef:5]  Moreover, the OCA asserts that if PGW does not demonstrate that its plan for using the proposed DSIC funds will “ensure adequate, efficient, safe, reliable and reasonable service” as required by 66 Pa. C.S. § 1358(a)(1), then the Commission cannot determine whether the incremental DSIC revenue is necessary for purposes of granting a waiver of the cap.  OCA Exc. at 9-11. [5: 		66 Pa. C.S. § 1352(b) states: “The regulations shall ensure that a distribution system improvement charge shall terminate if the commission determines that the utility is not in compliance with the approved plan.”] 


		The OCA also notes that Act 11 precludes recovery of costs for projects that were not performed by qualified contractors.  Id. at 11 (citing 66 Pa. C.S. § 1359(c)).[footnoteRef:6]  However, the OCA asserts that PGW will not make a determination regarding its contractors until after it files a revised LTIIP.  According to the OCA, since PGW is proposing to charge customers before it performs the projects funded by the incremental $11 million, the Commission must be able to review the revised LTIIP before allowing a DSIC increase in order to determine whether the work will be performed by qualified contractors.  OCA Exc. at 11. [6: 		66 Pa. C.S. § 1359(c) states: “Work on projects to repair, improve or replace eligible property that is not performed by qualified employees or contractors or inspected by the utility’s qualified personnel shall not be eligible for recovery of a distribution system improvement charge.”] 


		In addition, the OCA notes that Commission Regulations require that a utility have an approved, supporting LTIIP in place as a condition of DSIC recovery.  Id.  (citing 52 Pa. Code § 121.1).  The OCA further notes that Commission Regulations define a “major modification” to a utility’s LTIIP as one that increases the total estimated cost of the LTIIP by more than 20%.  OCA Exc. at 12 (citing 52 Pa. Code § 121.2).  Thus, since PGW is proposing to increase the cost of its LTIIP by 50%, the OCA argues that the Company must have an approved LTIIP that supports its proposed $33 million spending plan before it can charge a DSIC rate of 7.5%.  According to the OCA, it was incorrect for the ALJs to accept PGW’s assertion that its existing LTIIP will be sufficient to support the proposed $11 million increased level of spending until a revised LTIIP is filed, because the revised LTIIP will be based on significantly new parameters.  OCA Exc. at 12.  The OCA contends that even if the Commission determines that PGW has met the standards for granting a waiver of the 5% cap, it should not be permitted to raise its DSIC above that level until a revised LTIIP supporting the proposed incremental spending is filed and approved.  Id. at 14. 

		The OCA also maintains that there is no reason why PGW’s DSIC must immediately be raised to 7.5%, as the ALJs appear to have concluded.  According to the OCA, the record shows that the most PGW has spent on DSIC-eligible projects in a twelve-month period is $18.5 million, or approximately half of its proposed $33 million spending for 2016.  The OCA asserts that PGW has identified a number of operational and logistical concerns associated with its proposal to increase the level of main replacements, and concludes that it is not a foregone conclusion that the Company will be able to safely ramp up its infrastructure replacement by $11 million.  Id. at 7-8.

			ii	PGW’s Reply

		In its Reply to the OCA’s Exception No. 1 on this issue, PGW disagrees that it must have an approved, revised LTIIP in place before it can receive approval for a waiver of the DSIC cap.  PGW contends that there is no legal requirement for this contention, which, PGW notes, the OCA admits.  PGW notes that it will file an amended LTIIP in coordination with the Commission’s Gas Safety Division that will show how it intends to ensure that its employees and contractors will meet all necessary requirements to accomplish the accelerated main replacement set forth in its Petition.  PGW R. Exc. at 5-6.

		PGW also disagrees with the OCA’s assertion that it will not be able to ramp up its infrastructure replacement efforts in order to spend its proposed additional $11 million.  PGW asserts that while it expressed certain concerns regarding further accelerating its construction efforts beyond what it is proposing in this proceeding, the record shows that PGW’s management team is confident that the Company will be able to ramp up its main replacement process in order to meet its currently targeted expenditures.  PGW further maintains that it will not spend the additional $11 million resulting from the DSIC cap increase until the Commission approves its amended LTIIP, which will address the details regarding the mains to be replaced, the resources that will be used, and how the work will be done in a cost-effective manner by a qualified workforce.  PGW also submits that it has agreed to provide quarterly accelerated construction reports, which will supply I&E with all of the information it needs to ensure that additional construction is performed consistent with the standards set forth in Act 11.  PGW argues that the OCA’s position would delay PGW’s main replacement efforts for no justifiable reason, and runs counter to the conclusions of the Commission’s Staff Report and the general consensus that PGW’s antiquated cast iron mains need to be replaced as quickly as reasonably possible.  Id. at 7-8.  

			iii	I&E’s Reply

		I&E also disputes the OCA’s contention that PGW must have an approved revised LTIIP in place before a waiver of the DSIC cap can be granted.  I&E avers that the ALJs properly concluded that the current lack of a revised LTIIP is not fatal to PGW’s request for a DSIC cap waiver.  I&E affirms that pursuant to the Stipulation, the revised LTIIP that PGW intends to file after it receives approval to raise the DSIC cap will meet all of the concerns expressed by its Gas Safety Division.  Moreover, I&E acknowledges that PGW has agreed that it will not undertake any main replacement made possible by the DSIC increase unless and until the Commission approves the revised LTIIP.  Additionally, I&E submits that under Act 11 and existing federal requirements, there are adequate safeguards in place to ensure that PGW will not misspend the increased DSIC revenue.  I&E notes, for example, that any DSIC revenue not used to fund pipeline replacement will be returned to ratepayers with interest.  I&E R. Exc. at 11‑15.

		I&E also is of the opinion that the ALJs correctly rejected the OCA’s argument that PGW could not safely ramp up its construction efforts to spend the additional $11 million of DSIC revenues requested.  According to I&E, PGW provided testimony to indicate that there were no concerns about the Company’s ability to have an adequate staff and qualified employees to meet the targeted goals identified in this proceeding.  In addition, I&E insists that the additional level of protections provided in the Stipulation address the many concerns initially raised by its Gas Safety Division.  Id. at 9-11.

			iv.	EDF’s Reply 

		In its Reply to the OCA’s Exception No. 1 on this LTIIP issue, EDF disputes the OCA’s position that PGW will not be able to immediately mobilize the needed contractors to implement its accelerated main replacement, and that an approved LTIIP must be in place before a DSIC increase is approved.  EDF asserts that PGW has committed to filing a revised LTIIP within fifteen days of a Commission Order approving a DSIC increase, and that the revised LTIIP would mirror the existing one, except that the main replacement rates would be increased to match the higher level of DSIC funding.  EDF also notes the OCA’s admission that Act 11 does not require an approved revised LTIIP as a condition for approval of a DSIC increase.  EDF opines that if the General Assembly wanted such a condition to be met, it would have included it in the statute.  EDF R. Exc. to OCA at 4-5.

		d.	Reporting Requirements

			i.	OCA’s Exception

		In its Exception No. 1, the OCA repeats its assertion that any approval of a waiver of the 5% DSIC cap must be conditioned on the requirement that PGW provide quarterly reports containing information regarding its training efforts, the qualifications and performance of the contractors it uses, updates on the condition of the three categories of mains being replaced, how leaks and broken mains are trending, and how those trends are explained.  According to the OCA, this information will help address the concern that work on the accelerated main replacement is being performed by qualified personnel and that the condition of the infrastructure is improving as a result of that work.  The OCA argues that PGW’s Annual Asset Optimization Plans (AAOPs) and the information that PGW agreed to provide in its Stipulation with I&E will not include all of the information the OCA believes the Company should supply in the recommended quarterly reports.  Id. at 14.  Moreover, the OCA points out that AAOPs are required only once a year.  The OCA states that, “[g]iven PGW’s proposals to increase the DSIC rate by more than 50% before the Company actually further accelerates replacement and then to nearly double its historic spending, it is appropriate for PGW to provide updates more often than once per year, particularly during the initial year.”  OCA Exc. at 15-16 (emphasis in original).

			ii.	I&E’s Reply

		In its Reply to the OCA on this issue, I&E asserts that the terms of the Stipulation between PGW and I&E provide the protections initially sought by I&E’s Gas Safety Division and also address the concerns raised by the OCA.  Thus, I&E concludes that that additional reporting proposed by the OCA is unnecessary.  I&E R. Exc. at 15.

	4.	Disposition

		Based on our review of the record, the positions of the Parties, and the applicable law, we will grant PGW’s request for a waiver of the 5% DSIC cap, pursuant to Section 1358(a)(1) of the Code, and we will permit PGW to raise its DSIC cap to 7.5%, subject to the conditions set forth herein.  It is undisputed in this proceeding that PGW’s aging gas distribution infrastructure poses significant safety and reliability issues, and that the current pace of the Company’s replacement efforts is unacceptable and potentially harmful to the public.  The record reflects that 66% of PGW’s 3,000 miles of gas main infrastructure consists of at-risk cast iron and unprotected steel mains.  This percentage is among the highest of any natural gas distribution company in Pennsylvania.  In addition, there has been a definite upward trend in gas leaks and broken pipes on the Company’s system over the past several years.  This state of affairs is particularly troubling given that PGW operates in an urban environment with a high population density.  PGW St. 1 at 1-9.  The Staff Report cited by PGW and I&E further describes the poor condition of PGW’s distribution infrastructure and confirms the need for PGW to undertake an aggressive main replacement strategy.  Staff Report at 33-34.[footnoteRef:7] [7: 		The Staff Report was a joint effort by PGW and the Commission’s Bureaus of Technical Utility Services, Audits, and I&E.  PGW and I&E both rely on the Staff Report to support their respective positions that the Company’s Petition should be granted.  While the Staff Report is a public document of which we may take administrative notice, we note that this Commission is not bound by the recommendations set forth in the Report.  See  52 Pa. Code § 1.96, which provides that “reports drafted by Commission bureaus are only considered as aids to the public, do not have the force and effect of law or legal determinations, and are not binding upon the Commonwealth or the Commission.”] 


		It is clear that in order for PGW to address these substantial infrastructure issues, it must obtain the additional funding necessary to further accelerate its main replacement efforts.  We believe that granting PGW a waiver of the statutory 5% DSIC limitation, as provided for in Act 11, may be the most cost-effective and least problematic means of ensuring that the Company can obtain this additional funding in a timely fashion.  Based on the evidence presented in this case, we find that PGW has met its burden of showing that a waiver of the 5% DSIC cap will “ensure and maintain adequate, efficient, safe, reliable and reasonable service,” as required by 66 Pa. C.S. § 1358(a)(1).  We further find that PGW’s proposal to spend an additional $11 million per year on its main replacement program is reasonable and will permit the Company to achieve an approximate 44% reduction in the projected timeline to replace its at-risk mains, while having a modest impact on ratepayers.[footnoteRef:8]  PGW St.  1 at 10.  Thus, we will grant PGW’s request to increase its DSIC cap to permit it to collect DSIC-eligible costs at a level representing 7.5% of its distribution revenues, which will provide the Company with the means to recover the additional $11 million it intends to spend to implement the accelerated replacement of its mains. [8: 		We note that even with this 44% reduction in PGW’s replacement timeline, the Company still expects that it will take forty-eight years for it to complete its main replacement program.  PGW St. 1 at 10.] 


		A number of the Parties in this proceeding have maintained that PGW must first explore all other sources of funding for its accelerated main replacement program before the Commission can waive the 5% cap to allow an increase in DSIC recovery.  We agree with the ALJs that considering the availability of alternative funding sources is a necessary component of our overall analysis in determining whether or not it is reasonable to grant a waiver of the DSIC cap.[footnoteRef:9]  However, we also agree that based on our review of the record, the funding vehicles explored by the Parties in this proceeding do not appear to be viable at this time.  We are persuaded by the testimony of PGW that utilizing IGF, reducing cash-on-hand, and utilizing short- or long-term borrowing all carry the potential to negatively affect PGW’s financial position and bond rating at this time.  PGW St. 3-R at 4-8.  Considering PGW’s recent financial woes, we are reluctant to require the Company to avail itself of these mechanisms to fund its accelerated main replacement program before we will consider a waiver of the DSIC cap.  We believe that the DSIC mechanism and the option to waive the 5% cap, as provided for in Act 11, are the most efficient and cost-effective tools available at this time to address the urgent need for accelerating PGW’s main replacement efforts.  Our decision on this issue is consistent with the overall purpose of the DSIC under Act 11 – to provide an additional mechanism for the recovery of costs for the repair, improvement, and replacement of eligible property, including PGW’s gas mains. [9: 		We previously have considered the availability of alternative funding sources in the context of approving a water utility’s request to increase its DSIC surcharge from 5% to 7.5% under former Section 1307(g) of the Code, which was repealed by Act 11.  See Pa. PUC v. Aqua Pennsylvania, Docket No. R-2008-2079310 (Order entered July 23, 2009).] 


		As for the contention that PGW be required to seek a waiver from the City of the $18 million City Fee, we agree with the ALJs that this also is not a viable option for the Company to consider at this time.  The record suggests that the City is not currently inclined to grant such a waiver, and this approach does not appear to be a reliable long-term solution to the issue of funding PGW’s accelerated main replacement program. 

		As noted, while the ALJs did not find a waiver of the City Fee to be a viable alternative to increasing the DSIC, they apparently believed that it would be worthwhile for PGW to seek such a waiver in an attempt to secure funding in addition to what the DISC would allow.  Therefore, the ALJs recommended that PGW be required to make a formal request to the City for a waiver of the City Fee.  See R.D. at 106.  However, the question before us is whether PGW should be granted permission to increase the DSIC above 5% to fund its accelerated main replacement program, and there is nothing on the record regarding how PGW would or should apply additional non-DSIC money to that program.  Thus, we do not believe the record supports our directing PGW to make a formal request to the City for a waiver of all or part the $18 million City Fee in order to obtain additional funding.  Accordingly, we will grant PGW’s Exception No. 1 and decline to adopt the ALJs’ recommendation on this matter.

		Additionally, we will not require PGW to file a revised LTIIP prior to our approval of this increase in the DSIC cap, given the unique circumstances in this case, the various safeguards built into PGW’s request, and the additional conditions set forth herein.[footnoteRef:10]  As the ALJs noted, while Act 11 requires a utility to submit a LTIIP in order to be eligible to recover costs through a DSIC, it does not require that a revised LTIIP be submitted and approved as a condition for receiving a waiver of the 5% DSIC cap.  Given the condition of PGW’s distribution infrastructure as discussed above, we believe it is important to take efficient measures in the interest of safety and reliability to ensure that the Company is provided the means to begin financing an accelerated main replacement program as soon as reasonably possible.  As we found above, PGW has met the standard for receiving a waiver of the 5% DSIC cap and has sufficiently demonstrated that a 2.5% increase to the DSIC is reasonable.  Thus, we do not find it advisable to deny or delay PGW’s requested waiver and DSIC increase.  As the ALJs stated, “[c]onsidering that PGW’s current LTIIP indicates that it will take PGW 86 years to complete gas main replacement in Philadelphia, we are fairly certain that PGW will be able to demonstrate how it specifically plans to spend an additional $11 million per year in mains replacement.”  R.D. at 54. [10: 	 	While we are not requiring PGW to file a revised LTIIP prior to our approval of a 2.5% increase in the DSIC cap under the unique circumstances in this case, we find merit in the OCA’s statutory construction arguments on this issue.  As the ALJs, PGW, I&E, and EDF acknowledge, while Act 11 requires a utility to submit a LTIIP in order to be eligible to recover costs through a DSIC, the Act does not expressly require that a revised LTIIP be submitted and approved as a condition for receiving a waiver of the 5% DSIC cap.  Nevertheless, consistent with 1 Pa. C.S. § 1921(a), in order for all of the provisions of Act 11 to be given effect, we find that it is within our authority to require a utility to file a revised LTIIP when seeking an increase in the DSIC cap after its original LTIIP and DSIC petition have been approved.  As determined by the ALJs and as we conclude in this Order, however, PGW faces extremely unique and exigent circumstances.  PGW is a cash-flow company that serves the most populous area of the Commonwealth with an infrastructure that contains some of the oldest mains, the most cast iron mains, and the most hazardous leaks in the Commonwealth.  Despite PGW’s efforts to replace its mains under the existing DSIC, the number of incidents involving breaks in its cast iron mains continue to trend upward.  Based on these facts, we are of the opinion that granting a waiver of the requirement for the Company to file an amended LTIIP prior to granting an increase in the DSIC cap is justified and in the public interest.] 


		We also concur with the ALJs that PGW’s Petition in conjunction with the Stipulation contains sufficient safeguards to ensure that the additional DSIC revenues are prudently spent, while also ensuring that PGW’s ratepayers are protected from overcollections.  As noted, PGW will file a petition with the Commission for approval of an amended LTIIP within fifteen days of the entry of our Order in this proceeding.  The amended LTIIP will provide detailed information as delineated in the Stipulation between PGW and I&E regarding how PGW will spend its DSIC revenues, how it will respond to concerns raised by the Commission’s Gas Safety Division, and how it intends to train staff and contractors to meet the qualifications required to accomplish the Company’s proposed accelerated main replacement.  PGW/I&E Exh. 1 at ¶ 1(B)(1)(a-c).  PGW also agreed that it will not undertake any main replacement made possible by the proposed additional $11 million DSIC funding unless and until the Commission has approved the amended LTIIP.  Id. at ¶ 1(B)(4).  Further, PGW asserted that if its Petition for an amended LTIIP is denied by the Commission, the Company will provide a refund to its ratepayers of the additional DSIC revenues collected, with interest.

		For the reasons discussed above, we find approval of PGW’s request for a waiver of the 5% DSIC cap and an increase in its DSIC recovery level to 7.5% to be just, reasonable, and in the public interest.  Therefore, we will grant PGW’s Petition with regard to this issue.  However, we are persuaded by the arguments of the OCA that the implementation of PGW’s accelerated main replacement program and increased DSIC recovery mechanism requires close scrutiny.  Therefore, in addition to directing that PGW abide by the conditions agreed upon in the Stipulation between PGW and I&E, we will also require the Company to provide quarterly reports containing information regarding its training efforts, the qualifications and performance of the contractors it uses, updates on the condition of the three categories of mains being replaced, how leaks and broken mains are trending, and how those trends are explained.  We will also direct that PGW file these reports with the Commission and serve them upon all Parties to this proceeding.  We will not require a separate report during any quarter in which PGW files an AAOP or revised LTIIP that includes the information requested herein.

		Moreover, in order to ensure that PGW does not undertake any main replacement work made possible by the approved additional DSIC funding, or spend any of this additional DSIC money, unless and until the Commission has approved the amended LTIIP, we will require PGW to take measures to guarantee that this additional DSIC money is not comingled with any of the Company’s other funds during the pendency of its amended LTIIP.  These measures shall include establishing a separate accounting mechanism to closely track and account for all incremental DSIC revenues collected above the current 5% level, and placing that money in a suitable escrow account until such time as the Commission approves an amended LTIIP that supports a level of expenditures on eligible property that justifies the increase of the DSIC cap to 7.5% as granted herein.

		In accordance with the above discussion, we will grant PGW’s Exception No. 1; grant, in part, and deny, in part, the OCA’s Exception No. 1; and deny PICGUG’s Exception No. 1.  In addition, we will grant PGW’s Petition with respect to the Company’s request for a waiver of the 5% DSIC cap, and with respect to its request to increase the level of DSIC recovery by 2.5%, or up to 7.5%, consistent with the conditions set forth above.

C.	PGW’s Request to Raise the DSIC Cap to 10% for Reconciliation Purposes

	1.	Positions of the Parties

		a.	PGW’s Position

		In addition to its request to increase its DSIC cap to 7.5% for DSIC recovery purposes, PGW also requested to further increase the cap by an additional 2.5%, or up to 10%, in order to recover any undercollected amounts from prior years.  Under PGW’s proposal, the expenditure/construction component of the DSIC would not exceed the proposed 7.5% as discussed above, but any amounts necessary to recover undercollections will be able to exceed the 7.5% by another 2.5%, so that the DSIC charged to customers may reach as high as 10% of the billed distribution revenues in total.  PGW M.B. at 31.

		PGW asserted that it is reasonable to add this additional 2.5% to the DSIC cap to permit the recovery of undercollections because the proposed 7.5% is designed to recover the entire amount of the projected DSIC-funded construction budget for a calendar year.  Thus, PGW argued that if an additional percentage is not added to the 7.5% cap, it may be necessary to use a portion of the 7.5% DSIC recovery to reconcile a prior period undercollection, in which case the Company could be forced to either reduce construction in a given year, or not fully collect the undercollection.  PGW emphasized that its proposal does not automatically raise the DSIC recovery level to 10%, but simply ensures that the Company can fully recover undercollections without reducing the amount of DSIC revenue available to fund its construction projects at the targeted level.  Id. at 31-32.

		b.	I&E’s Position

		I&E supported PGW’s request to raise the DSIC cap by an additional 2.5% in order to accommodate the recovery of undercollections.  I&E echoed PGW’s assertion that this additional 2.5% is necessary to ensure recovery of undercollections while still allowing the Company to collect the 7.5% DSIC amount needed to produce the targeted $33 million budget for main replacement.  I&E argued that if PGW is forced to cut its construction budget, the time needed to complete the mains replacement will be extended, which would be contrary to the outcome contemplated in the Staff Report.  According to I&E, the safeguards included in the Stipulation between PGW and I&E will ensure that all money collected by the Company through the DSIC will be spent in the manner in which it is intended.  I&E M.B. at 24-27.

		c.	OCA’s Position

		The OCA opposed PGW’s request to raise the DSIC to 10% for recovery of undercollections.  The OCA contended that the additional 2.5% was not necessary because PGW’s undercollections historically have been small, and are expected to be smaller.  OCA M.B. at 24-26; R.B. at 14.  Moreover, the OCA argued that unlike other proposals proffered by PGW that are directly related to its unique situation as a cash-flow utility as opposed to a rate base/rate of return utility, all utilities are subject to reconciliation of their DSIC recovery.  The OCA asserted that every other utility that has a DSIC at 5% or 7.5% manages its over and undercollections within that threshold.  Thus, the OCA contended that it is not necessary to allow an additional 2.5% for PGW.  OCA M.B. at 26; OCA St. 1 at 16-17.

		d.	OSBA’s Position

		The OSBA expressed concern that allowing PGW to increase the DSIC cap to 10% would provide the Company with the capability to spend beyond its requested level of 7.5%, despite the Company’s claim that the additional 2.5% will be used only to recover prior period undercollections.  The OSBA stated that it is unable to identify any way in which PGW can be prevented from doing this once the requested waiver is granted and the DSIC cap is raised to 10%.  OSBA R.B. at 12.

		e.	PICGUG’s Position

		PICGUG opposed PGW’s request to set the DSIC cap at 10% to allow for the recovery of undercollections.  PICGUG agreed with the OCA that PGW is no different from all other utilities with regard to the need to reconcile undercollections, and that PGW failed to identify any circumstances that would justify preferential treatment for the Company in this regard.  PICGUG M.B. at 13.

		f.	EDF’s Position

		EDF stated its belief that PGW’s request to increase the DSIC cap to 10% for reconciliation purposes is reasonable and should be approved.  According to EDF, this would help ensure that PGW actually receives the amount of revenue contemplated by the Company for DSIC spending purposes.  EDF M.B. at 8.

	2.	ALJs’ Recommendation

		The ALJs found that the proposed increase of the DSIC cap to 10% for reconciliation purposes should be granted.  The ALJs stated that while they were aware of the OCA’s and OSBA’s concerns, PGW clearly established that it would need the increase to 10% in order to collect the DSIC properly and completely, and implement its accelerated pipeline replacement.  The ALJs asserted that they were persuaded by PGW’s testimony indicating that if the Company were restricted to a total cap of 7.5% without an additional 2.5% for reconciliation, and if revenues fell short of the targeted $33 million, PGW would be forced to cut its construction budget in order to recoup the undercollection.  R.D. at 79.

		The ALJs disagreed with the OCA and the OSBA that PGW’s undercollections are de minimis and that there is nothing to prevent the Company from charging a DSIC of 10% if the proposal is granted.  According to the ALJs, there are safeguards in place to prevent PGW from misusing the increase to 10% for purposes other than reconciliation.  Specifically, the ALJs stated that PGW will return any unused portion of the DSIC to its customers, with interest.  Moreover, the ALJs noted that I&E and PGW have stipulated that the increase to a 10% cap is only for instances in which an undercollection from a prior year existed.  The ALJs explained that the annualization and levelization of the DSIC[footnoteRef:11] will reduce the amount of undercollections further, although the ALJs expressed their belief that the risk of undercollections may not be completely eliminated.  Thus, the ALJs concluded that it was in the public interest to increase the DSIC cap to 10% for reconciliation of undercollections in order to ensure that construction and pipeline replacement can continue at a planned, accelerated pace.  Id. at 79-80. [11: 		This issue will be discussed more fully below.] 


	3.	Exceptions and Replies

		a.	OCA’s Exception No. 2

		In its Exception No. 2, the OCA asserts that the ALJs’ recommendation to allow PGW to raise the DSIC to 10% for reconciliation purposes should be rejected.  The OCA acknowledges the ALJs’ concern that PGW might be forced to reduce its construction budget in order to recoup undercollections if the DSIC cap is not raised an additional 2.5%.  However, the OCA contends that it is not necessary to eliminate one-hundred percent of the risk posed by undercollections in order to ensure safe, adequate and reasonable service pursuant to Section 1358(a)(1) of the Code.  The OCA states that the Company has already proposed, and the ALJs have recommended adopting, other mechanisms to deal with this risk.  These include the annualization and levelization of the DSIC as well as PGW’s proposal to make quarterly adjustments to account for changes to its accelerated construction budget or the difference between projected and actual billed amounts in order to mitigate over or undercollections.[footnoteRef:12]  OCA Exc. at 16-17. [12: 		These proposals are discussed more fully below.] 


		The OCA also repeats its assertion that unlike PGW’s other proposals that are directly related to its unique situation as a cash-flow utility, all utilities have seasonal usage variations and limitations on construction, and are subject to reconciliation of their DSIC recovery.  The OCA asserts that all other utilities manage their over and undercollections within their respective DSIC caps, and it would be unreasonable to afford additional preferred treatment to PGW compared to rate base/rate of return utilities.  Id. at 17.

		Finally, the OCA states that PGW’s undercollections have been shown to be historically small and are expected to be even smaller.  Thus, the OCA concludes that the harm of increasing the DSIC rate by up to 2.5%, which is double the current maximum DSIC rate, far outweighs the benefit of avoiding de minimis undercollections.  Id. 

		b.	PICGUG’s Exception No. 2

		In its Exception No. 2, PICGUG asserts that the ALJs erred in finding that PGW’s proposal to add a separate 2.5% cap for reconciliation adjustments is acceptable.  PICGUG contends that this proposal is not supported by the requirements of Act 11.  PICGUG agrees with the OCA that PGW is no different from other utilities with regard to its need to seek reconciliation of its DSIC recovery, and states that granting the Company an additional 2.5% for this purpose is inappropriate and unnecessary.  PICGUG Exc. at 7.

		c.	PGW’s Reply to the OCA’s and PICGUG’s Exceptions

		In its Reply to the OCA’s and PICGUG’s Exceptions on this issue, PGW reiterates its position that although its requested additional 2.5% DSIC increase will be available to recover undercollections from prior years, the actual percentage above 7.5% will be determined based on actual undercollections.  PGW asserts that its current undercollection is only 0.3%, which would produce a total proposed DSIC percentage of 7.64%.  PGW R. Exc. at 19.  PGW maintains that the OCA/PICGUG position would prevent PGW from being able to replace its at-risk mains using its full requested 7.5% DSIC level and also recover undercollections, resulting in the need for PGW to scale back its main replacement program.  PGW asserts that this is neither reasonable nor in the public interest.  Id. at 20.

		d.	I&E’s Reply to the OCA’s and PICGUG’s Exceptions

		In its Reply to the OCA’s and PICGUG’s Exceptions on this issue, I&E presents arguments similar to those of PGW in support of the Company’s request to further raise the DSIC cap by an additional 2.5% for reconciliation purposes.  I&E contends that PGW must be given the opportunity to fully utilize its $33 million construction budget to ensure safe and reliable service, which requires that the Company be allowed to raise the DSIC cap by an additional 2.5%.  I&E argues that PGW is not basing this request on its unique status as a cash-flow company, as the OCA appears to believe, but is basing it on the need to replace its aging infrastructure.  In addition, I&E asserts that PGW’s request is not an attempt to double its DSIC recovery level to 10%, but is meant only to allow the Company to recover its DSIC expenditures fully at the targeted level, and still fully recover any undercollections from a prior year.  Also, I&E contends that because PGW will refund any unused portion of the DSIC revenue with interest, there are ample safeguards in place to ensure that the 10% cap is not misused.  I&E concludes that not allowing PGW the opportunity to fully expend its pipeline replacement budget to address the Company’s aging infrastructure would be irresponsible.  I&E R. Exc. at 15-18.

		e.	EDF’s Replies to the OCA’s and PICGUG’s Exceptions

		In its Replies to the OCA’s and PICGUG’s Exceptions on this issue, EDF asserts that the ALJs explained the necessity for allowing PGW to increase the DSIC cap by an additional 2.5% to accommodate the recovery of undercollections, and properly recommended approval of the Company’s request.  EDF R. Exc. to OCA at 5; EDF R. Exc. to PICGUG at 4.

	4.	Disposition

		Upon careful consideration of the record evidence, the positions of the Parties, and the applicable law, we decline to grant PGW an additional 2.5% increase to its DSIC for reconciliation purposes.  While it is clear that Act 11 contemplates the possibility that an increase to the 5% DSIC cap may be advisable under certain circumstances in order to ensure safe and reliable service, it does not mandate that the Commission guarantee that a utility be able to collect DSIC revenues at the full percentage designated by the cap in any given quarter.  We conclude that allowing PGW to increase its DSIC cap to 7.5% will permit the Company to significantly accelerate its main replacement efforts to address the problems resulting from its aging infrastructure, as discussed above, and PGW has met its burden of proof to demonstrate that an increase to 7.5% is necessary to ensure “adequate, efficient, safe, reliable and reasonable service.”  This is consistent with the legislative intent of Act 11.

		PGW has not, however, met its burden of proof regarding its request for an increase up to 10%.  PGW appears to believe that future undercollections will be significant enough to merit an increase to the DSIC of 2.5% above its requested 7.5%.  However, we find nothing on the record to indicate that this will be the case.  Rather, we find that levelizing and annualizing PGW’s DSIC recovery[footnoteRef:13] will mitigate over and undercollections, as PGW has stated, and thus, will alleviate the need to further increase the DSIC.  See PGW M.B. at 38-39; PGW St. 2 at 11. [13: 		This issue will be discussed more fully below.] 


		Additionally, we emphasize that our approval of an increased DSIC recovery level must be balanced by the need to consider the impact on the Company’s ratepayers.  An increase in ratepayer bills is unavoidable if PGW’s DSIC is to be raised to a level that is high enough to ensure that significant progress can be made in addressing the poor condition of the Company’s infrastructure.  Nevertheless, we see no need to further burden customers by guaranteeing that PGW can raise its DSIC even higher—up to a maximum of 10%, or a 100% increase in the current DSIC—during periods when it must reconcile undercollections from prior years.  As the OCA argues, every other utility that has a DSIC at 5% or 7.5% manages its over and undercollections within that threshold.  Thus, we do not find it necessary to eliminate one-hundred percent of the risk to PGW posed by undercollections in order to ensure “adequate, efficient, safe, reliable and reasonable service” under Section 1358(a)(1) of the Code. 

		Consistent with the above discussion, we will grant the OCA’s Exception No. 2, grant PICGUG’s Exception No. 2, and deny PGW’s Petition with respect to the Company’s request to raise its DSIC cap by an additional 2.5%, or up to 10%, for reconciliation purposes.

D.	PGW’s Request for Waivers to Permit Levelization and Annualization

	1.	Positions of the Parties

		a.	PGW’s Position

PGW is seeking a waiver of the requirement that its DSIC be updated on a quarterly basis to reflect eligible property placed into service during the prior quarter, as set forth in 66 Pa. C.S. § 1357(a)(2).  PGW is proposing, instead, that it be permitted to levelize and annualize its billings for DSIC-eligible costs.  PGW is seeking this waiver under 66 Pa. C.S. § 2212(c), which provides that, upon request from a city natural gas distribution operation, the Commission may waive the application to a city natural gas distribution operation of any provision of the Code.  

PGW asserted that a waiver or suspension of the requirements of Act 11 will allow the Company to implement an annual, levelized DSIC charge as the basis for establishing a DSIC, subject to a subsequent true-up for PGW’s actual annual twelve-month experience.  PGW M.B. at 33.  PGW proposed that its DSIC be levelized and annualized in calendar year 2016, as agreed to in the Stipulation.  Id. at 39 (citing PGW/I&E Exh.  1 at ¶¶ 1-2.  PGW proposed that the uniform, levelized and annualized DSIC rate be based on forecast spending, i.e., PGW’s annual construction budget for accelerated main replacement.  According to PGW, this would provide revenue as the spending occurs and will correspond with PGW’s “pay as you go” or cash flow methodology.  PGW M.B. at 39-40.

PGW averred that its current DSIC billing is limited to the amount of plant it places into service in the prior quarter, pursuant to the requirements of Act 11.  Id. at 33-34.  PGW argued that the requirement that the DSIC only reflect plant investments already placed in service is not consistent with the ratemaking concepts applicable to the Company because its revenue requirement is not set on a rate base/rate of return basis, but on a cash-flow basis.  Id. at 36.  Furthermore, PGW indicated that its current DSIC structure does not result in a steadily increasing revenue stream but, rather, fluctuates throughout a year.  PGW attributes these fluctuations, in part, to seasonal usage variations, which create irregularities in its DSIC billings.  PGW described the consequences of this situation as follows:

PGW’s current DSIC structure has further resulted, and will continue to result in, PGW’s lowest DSIC being applied during the highest sales volume quarter.  This leads to PGW billing less annual DSIC revenue than intended.  In some quarters, the value of facilities it places into service was in excess of the existing cap, requiring PGW to delay billing for main replacement expenditures actually expended.  This means that in some quarters PGW’s billing to recover expenditures to replace cast iron main is lower – in some cases, far lower – than 5% of PGW’s distribution revenues.  Not only does this result in a DSIC that is difficult for customers to understand and for PGW to administer, but also means that PGW will not be able to fully bill at the cap level, whether 5% or 7.5%.

Id. at 37 (citations omitted).  Accordingly, PGW requested that it be permitted to levelize and annualize its DSIC to allow for a more uniform and complete recovery of its DSIC-related expenditures.

PGW argued that the Commission has, in the past, consistent with the requirements established in 66 Pa. C.S. § 2212, waived other Sections of the Code to accommodate PGW and its use of a cash-flow ratemaking methodology.  Id. at 35.  PGW contended that its waiver request is also consistent with the Staff Report, which recommends that PGW levelize and annualize its billings for DSIC-eligible costs.  PGW asserted that the Staff recommendation is based on the recognition that PGW’s DSIC billings should remain relatively level throughout the year to enable the Company to pass costs equally to all customers regardless of the seasonal variation in their usage patterns.  Id. at 33.  

		Additionally, pursuant to the Stipulation between PGW and I&E, PGW agreed to file quarterly reconciliation updates to reconcile its DSIC collections and the amount of plant placed into service each quarter.  PGW M.B. at 40-41 (citing PGW/I&E Exh. 1 at ¶ 1.D).  However, PGW explained that it would not be beneficial to update the DSIC every quarter to reflect the most recent projected annual revenues, because the costs of making adjustments for de minimis differences in actual and projected amounts might outweigh the benefits.  In addition, PGW stated that its experience in the first quarter of the year would never match the forecasts for the entire year.  PGW stated that it would have better information on which to base adjustments by October 1.  Thus, PGW proposed to adjust its DSIC percentage by that date if projected total billings and expenditures for the remainder of the year indicated that a material over or undercollection was likely to develop.  PGW identified a reasonable standard of materiality to be plus or minus 2%, or approximately $660,000.  PGW M.B. at 42.  In addition, PGW noted that it would be paying interest on overcollections, stating that this would provide customers with assurance that the Company has the incentive to accomplish the pipeline replacement and infrastructure targets that it has set.  Id. at 42‑43.

PGW asserted that levelizing and annualizing its DSIC structure would allow the Company to further accelerate its main replacement, which would enhance PGW’s system safety and reliability and ensure cost-effectiveness.  Specifically, PGW stated that levelizing and annualizing its DSIC would (1) improve rate stability and provide a more predictable bill for its customers; (2) provide a more predictable cash flow for PGW, even with seasonal usage variations; and (3) be consistent with the way in which PGW accounts for its other automatic adjustment clauses, such as the Gas Cost Rate (GCR).  According to PGW, this would result in smaller undercollections, which otherwise would continually have to be recovered from customers over time.  Id. at 38‑39.

		b.	I&E’s Position

I&E supported PGW’s waiver request and recommended approval of its proposal to bill a uniform amount each quarter in order to collect the projected DSIC-funded construction budget over a twelve-month period.  I&E asserted that allowing PGW to annualize and levelize the DSIC would lead to a more predictable bill that would be easier for the average customer to understand and would result in a more predictable cash flow for PGW, thereby reducing pipeline replacement times.  I&E M.B. at 28-29.

		c.	OCA’s Position

The OCA asserted that the requirement that the DSIC recover only those eligible costs that are placed in service during the prior quarter, as set forth in Section 1357(a)(1)(ii) of the Code, is one of the consumer protections included in Act 11 in recognition of the fact that the DSIC allows recovery of costs without the prudence review required for other capital costs.  According to the OCA, the standard for determining whether a waiver of this provision is appropriate should be the same as that for evaluating a request for a waiver of the DSIC cap.  That is, the Commission must determine if such a waiver will “ensure and maintain adequate, efficient, safe, reliable and reasonable service,” as set forth in Section 1358(a)(1) of the Code.  OCA M.B. at 28.

		The OCA argued that if the Commission determines that PGW has met the standard for a waiver of Section 1357(a)(1)(ii), the Commission should condition the waiver on three requirements.  First, the OCA asserted that PGW must put accounting controls in place to ensure that the monies collected through the DSIC in advance of any DSIC-eligible spending are segregated from other funds and are designated only for DSIC-related projects.  Second, the OCA contended that PGW must be required to update the DSIC rate each quarter to reflect changes in projected construction costs and projected quarterly revenues in order to reduce under or overcollections.  Third, the OCA asserted that PGW must be required to expand its efforts to enroll customers in budget billing to avoid significant swings in bills in seasons of high and low usage.  OCA M.B. at 28‑32.

		d.	OSBA’s Position

		The OSBA contended that PGW should not be granted the waiver it seeks to permit annualization and levelization of DSIC-eligible costs.  The OSBA argued that the DSIC must be limited to costs related to actual expenditures and not forecast expenditures, pursuant to Section 1357(c) of the Code, which provides that for a city natural gas operation, “recoverable costs shall be amounts reasonably expended or incurred to purchase and install eligible property and associated financing costs, if any, including debt service, debt service coverage and issuance costs.”  OSBA M.B. at 12 (quoting 66 Pa. C.S. § 1357(c)).  The OSBA argued that the explicit use of the past tense in the statute is a clear indication that the DSIC must be limited to costs related to actual expenditures and not forecast expenditures.  OSBA M.B. at 12.

		The OSBA also noted that the Commission previously rejected PGW’s proposal to recover an annualized amount of DSIC-eligible costs because it was inconsistent with the Final Implementation Order and the Model Tariff and did not conform to the filing requirements of Act 11.  Id. (citing Petition of Philadelphia Gas Works for Approval of its Long-Term Infrastructure Improvement Plan, Docket No. 
P-2012-2337737 (Order entered April 4, 2013) at 29.  The OSBA asserted that PGW’s proposal in this case is similarly flawed and must be rejected.  OSBA M.B. at 12.

		e.	EDF’s Position 

		EDF supports PGW’s proposal to annualize and levelize the DSIC, asserting that doing so was recommended in the Staff Report, is reasonable, and would allow PGW to administer its DSIC program more efficiently.  EDF M.B. at 8.  EDF argued that an annualized/levelized DSIC would provide a more even flow of revenue for the Company and would make it easier for customers to understand the amount of the DSIC charges applied to their monthly gas bills.  Id. at 9.
 
	2.	ALJs’ Recommendation

		The ALJs first addressed the standard to be applied in considering PGW’s requested waiver of 66 Pa. C.S. § 1357(a)(1)(ii).  The ALJs rejected the OCA’s contention that the standard was the same as that for evaluating a request for a waiver of the DSIC cap.  Instead, the ALJs found that the standard to be applied to a request for a waiver under 66 Pa. C.S. § 2212(c) is whether the waiver will be “just and reasonable and in the public interest,” as previously clarified by the Commission.  R.D. at 81 (citing Pa. PUC v. Philadelphia Gas Works, supra, at 14). 

The ALJs acknowledged that the Commission previously rejected PGW’s request for a waiver that would allow it to annualize its construction costs in PGW’s prior DSIC proceeding.  However, in line with PGW’s, I&E’s and EDF’s arguments, the ALJs agreed that the Commission’s previous rejection does not permanently prevent the Company from making a similar request in the future.  The ALJs explained that the Commission clearly stated that the denial was based on the fact that PGW had “not provided legal or factual basis for a waiver or suspension of the applicable statutory provisions to allow PGW recover annualized costs through the DSIC.”  R.D. at 90 (citing 
Petition of Philadelphia Gas Works for Approval of a Distribution System Improvement Charge, Docket No. P-2012-2337737 (Order entered May 9, 2013) at 6).  However, the ALJs found that PGW provided a legal and factual basis to justify its requested waiver in this proceeding.  R.D. at 90.

According to the ALJs, PGW has demonstrated that as a cash-flow regulated utility, the provisions of 66 Pa. C.S. § 1357(a)(1)(ii) put PGW at a disadvantage when it comes to recovering its DSIC.  The ALJs asserted that levelizing and annualizing the DSIC structure will improve rate stability, provide a more predictable bill for customers, and provide a more predictable cash flow to fund PGW’s main replacement, even while the Company experiences seasonal usage variations.  The ALJs found that PGW demonstrated that a waiver of the provisions of 66 Pa. C.S. § 1357(a)(1)(ii) would be just and reasonable and in the public interest.  Accordingly, the ALJs recommended that PGW’s request for a waiver be granted.  R.D. at 90-91.

		The ALJs also addressed the OCA’s recommended conditions for approving a waiver of Section 1357(a)(1)(ii).  With regard to whether accounting controls are needed to ensure that DSIC monies are spent only on DSIC-related projects, the ALJs stated that they did not share the OCA’s concern in this regard, and agreed with PGW that the Company’s proposal will not allow for the diversion of DSIC revenues for other purposes.  The ALJs noted that if the collected DSIC revenues are not used for main replacement, PGW must refund such monies to its customers with interest.  Further, the ALJs agreed that the existing accounting controls are sufficient to prevent PGW from diverting its DSIC revenues, especially since PGW will be filing quarterly reports that will outline the specific amount billed to customers and the amount spent on infrastructure improvement each quarter.  R.D. at 102.	

		With regard to the need for quarterly updates, the ALJs determined that PGW’s proposal to make adjustments to the DSIC when there are material differences between projected and actual billed amounts, or when there are material changes to the construction budget during the year for the accelerated replacement, is reasonable.  The ALJs stated that PGW’s proposal to use 2%, or approximately $660,000, as the threshold for determining whether a material over or undercollection would occur is consistent with Commission Regulations regarding known and measurable changes in gas costs during the effective period of an annual levelized rate previously approved by the Commission.  Id. (citing 52 Pa. Code § 53.64(b)).

		Lastly, the ALJs rejected the OCA’s proposal that PGW be required to expand its efforts to create more customer awareness regarding its budget billing program and the option to enroll in the program.  The ALJs opined that although PGW presented testimony demonstrating that less than 25% of its customers are currently enrolled in the budget billing program, nothing in the record indicates that PGW’s remaining customers are not aware of the program.  In addition, the ALJs asserted that the OCA’s testimony indicating that a number of PGW’s customers are choosing not to enroll in budget billing shows that there are customers who are aware of the program but have simply decided not to pursue enrollment.  R.D. at 102-103.

	3.	Exceptions and Replies

		a.	OCA’s Exception No. 3  

In its Exception No. 3, the OCA first contends that the ALJs did not apply the correct standard for determining whether PGW’s waiver request should be granted.  While the OCA agrees with the ALJs that the “just and reasonable” standard applies, it contends that the means to establish whether this standard has been met for a waiver of Act 11 is to show that the waiver will ensure and maintain adequate, efficient, safe, reliable and reasonable service.  OCA Exc. at 18-19.  The OCA asserts that this standard appears three times in Act 11.  OCA Exc. at 19 (citing 66 Pa. C.S. §§ 1352(a)(7), 1353(a), and 1358(a)(1)).  

		The OCA also disagrees with the ALJs’ dismissal of the conditions that it recommended be imposed on PGW if a waiver of Section 1357(a)(1)(ii) is granted.  The OCA reiterates its contention that eliminating the requirement that property be placed in service before it can be recovered in the DSIC will be problematic, and therefore, accounting controls must be put in place to ensure that DSIC revenues collected in advance of DSIC-eligible spending are designated for this purpose and available.  According to the OCA, simply tracking the dollars is not sufficient.  The OCA argues that as a cash-flow company, if PGW is not required to designate the revenue collected through the DSIC for future spending, it could easily divert such funds for other purposes and seek relief from the Commission to address any shortfall.  OCA Exc. at 19-20. 

		With regard to the matter of making quarterly adjustments to the DSIC to minimize over or undercollections, the OCA accepts PGW’s commitment to adjust the DSIC percentage by October 1 if projected total billings and expenditures for the remainder of the year indicated that a material over or undercollection (plus or minus 2%, or approximately $660,000) were likely to develop.  The OCA finds this proposal to be reasonable, with the expectation that PGW would also choose to make adjustments in earlier quarters.  The OCA asserts that although the ALJs appeared to agree with PGW’s proposal, they did not specifically require the Company to adopt it when it recommended that its request for levelization and annualization be granted.  Therefore, the OCA asserts that the Commission should adopt this proposal and require PGW to adhere to its commitment to adjust the DSIC percentage by October 1 if projected total billings and expenditures for the remainder of the year indicate that a material over or undercollection is likely to develop.  Id. at 20-21.

Finally, with regard to the issue of budget billing, the OCA disagrees with the ALJs’ determination that nothing in the record indicates that PGW customers who are not enrolled in budget billing are unaware of the program.  According to the OCA, the record indicates that over 75% of the approximately 475,000 residential customers of PGW are not enrolled in PGW’s budget billing program.  The OCA asserts that given the significant number of residential customers who are currently not enrolled in the program, there is a need for the Company to make additional efforts to ensure that eligible customers are aware of the program and have the informed option to enroll.  Moreover, the OCA argues that enrolling more customers in budget billing will ensure that customers have more predictable bills, which, both PGW and I&E contend, is one of the goals of levelizing and annualizing the DSIC.  In addition, the OCA asserts that increasing awareness of the budget billing option may help provide some relief for customers who pay higher bills in the winter.  Id. at 21-22.

		b.	PGW’s Reply to OCA’s Exception No. 3

In its Reply to the OCA’s Exception No. 3, PGW asserts that the ALJs applied the correct standard in their Recommended Decision.  PGW asserts that the OCA’s failure to take an explicit position on whether or not the applicable statutory standard for waiver has been satisfied makes the OCA’s argument irrelevant.  PGW avers that all of the Parties in this proceeding, except the OCA, agree that 66 Pa. C.S. § 2212(c) is the applicable standard for granting PGW’s waiver request.  

		Additionally, PGW argues that nothing in Section 1358(a)(1), regarding a waiver of the DSIC cap, or in Sections 1352(a)(7) or 1353(a), suggests that the respective language set forth therein is meant to establish standards for the waiver the Company seeks to permit levelization and annualization.  PGW further argues that none of the provisions of the Statutory Construction Act supports the OCA’s interpretation of these statutes.  PGW reiterates that its request for a waiver of the “prior quarter” language is not based on Act 11, but is based on a separate provision in 66 Pa. C.S. § 2212(c) that applies only to PGW.  PGW, therefore, requests that the Commission deny the OCA’s Exception No. 3, because it is rooted in a misplaced misunderstanding of Act 11.  PGW R. Exc. at 21-22.

		PGW next asserts that none of the conditions recommended by the OCA for granting the Company’s request for levelization and annualization is relevant or reasonable.  With regard to the recommended accounting controls, PGW reiterates that its proposal does not permit diversion of DSIC revenues for any other purpose, a point which, PGW asserts, was acknowledged by the OCA’s witness Ms. Everette.  Id. at 22 (citing Tr. at 114-15, 117-18).  PGW contends that nothing in the record indicates that the dollar-for-dollar tracking, with subsequent audit, used to track the DSIC as well as other automatic adjustment clause revenues and expenses, is flawed, or that some special segregation is reasonable or necessary.  PGW R. Exc. at 22.

With regard to the quarterly adjustments report, PGW acknowledges the OCA’s agreement with its stated commitment to adjust the DSIC percentage by October 1 if projected total billings and expenditures for the remainder of the year indicate that a material over or undercollection were likely to develop.  Id. at 23.

		Finally, regarding the budget billing issue, PGW asserts that nothing in the record demonstrates a need to modify PGW’s budget billing program.  PGW avers that the OCA did not provide any evidence to support its assertion that PGW’s customers are not aware of the budget billing program or that any additional efforts are needed to inform the customers about the program.  PGW asserts that the OCA’s unjustified proposal is based on a misunderstanding of the facts and should be denied.  Id.

		c.	I&E’s Reply to OCA’s Exception No. 3

In its Reply to the OCA’s Exception No. 3, I&E contends that the OCA erred in its assertion that the standard for a waiver of the DSIC cap, as set forth in Section 1358(a)(1) of the Code, applies to PGW’s request for a waiver to allow levelization and annualization of the DSIC.  I&E avers that PGW’s request was made under Section 2212(c), which applies exclusively to city natural gas operations and, thus, the ALJs correctly determined that the applicable standard is whether granting the waiver is “just and reasonable and in the public interest.”  I&E R. Exc. at 18-19.

With regard to the need for accounting controls, I&E asserts that the ALJs conducted a comprehensive analysis of the OCA’s proposal in this regard, and properly denied it after evaluating the evidence of record.  Similarly to PGW, I&E asserts that adequate protections already exist to ensure that DSIC money is not misspent and contends that additional controls are not necessary.  Id. at 20-21.

As for quarterly adjustments, I&E supports PGW’s commitment to adjust the DSIC percentage by October 1, agreeing that due to the seasonal nature of PGW’s business, it would be more prudent for the Company to assess the revenues on October 1, after PGW has eight months of actual revenue figures available and is able predict the remaining four months on normal weather conditions.  Moreover, I&E agrees with PGW that the Company has an incentive to avoid overcollections because it would have to pay interest on them.  Id. at 21. 

Finally, I&E asserts that the ALJs properly rejected the OCA’s recommendation that PGW be required to do more to enroll customers in budget billing, and that they correctly determined that there was no record evidence to show that PGW’s customers are not aware that the budget billing option is available.  According to I&E, PGW presented sufficient evidence to demonstrate that its budget billing program meets all the regulatory requirements and adequately addresses the needs of qualifying customers who wish to take advantage of the program.  I&E R. Exc. at 21-22.

		d.	EDF’s Reply to OCA’s Exception No. 3

In its Reply to the OCA’s Exception No. 3, EDF asserts that the OCA failed to cite any Commission precedent that would support its recommended conditions for granting PGW’s requested waiver to allow it to annualize and levelize its DSIC.  Accordingly, EDF requests that the Commission deny the OCA’s Exception on this issue.  EDF R. Exc. at 6.  

	4.	Disposition

		Based on our review of the record, the positions of the Parties, and the applicable law, we will grant PGW’s request for a waiver, pursuant to 66 Pa. C.S. § 2212(c), of the requirement that its DSIC be updated on a quarterly basis to reflect eligible property placed into service during the prior quarter, as set forth in 66 Pa. C.S. § 1357(a)(2).  In addition, we will grant PGW’s request to levelize and annualize its DSIC-eligible costs for DSIC recovery purposes.  We agree with the ALJs that the proper standard to be considered in this regard is whether granting the waiver will be just and reasonable and in the public interest, as we have previously determined.  Pa. PUC v. Philadelphia Gas Works, supra.  In view of the evidence presented by PGW, we find that the Company has met this standard.  

We conclude that PGW has made several compelling arguments to support a grant of its waiver request, and of its request for levelization and annualization.  We acknowledge that as a cash-flow utility using a “pay as you go” DSIC recovery methodology, fluctuations in seasonal usage combined with a seasonal construction schedule can hinder PGW’s ability to recover the full amount of the DSIC-eligible costs allowed by the DSIC cap more than a typical investor-owned utility with rate base.  This may prevent the Company from being able to meet the targeted spending levels necessary to allow it to properly fund its accelerated main replacement.  We find that levelizing and annualizing PGW’s DSIC-related costs is a reasonable means of addressing this issue.  We also agree with PGW that its proposed levelization/annualization of the DSIC will provide a more predictable revenue stream for PGW, even with seasonal usage variations, and will lead to more predictable bills for its customers.  More importantly, we believe that levelizing and annualizing the DSIC costs and recovery will allow PGW to better implement its accelerated gas main replacement program, which we found to be necessary and in the public interest in order to ensure a greater level of safety and reliability on the Company’s system.  Accordingly, we agree with the ALJs’ conclusion that PGW has provided an adequate legal and factual basis on which to justify a waiver of 66 Pa. C.S. § 1357(a)(1)(ii), pursuant to 66 Pa. C.S. § 2212(c).
	
		However, as we stated with regard to PGW’s request for a waiver of the DSIC cap, we believe that the implementation of PGW’s accelerated main replacement program and increased DSIC recovery mechanism requires close scrutiny.  For this reason, we find compelling the arguments of the OCA regarding the need to attach certain conditions to our granting of the waiver and approval of a levelized and annualized DSIC.

		With regard to accounting controls, we have already stated that we will require PGW to take measures to ensure that the additional money collected above the current 5% DSIC cap will be separately tracked and accounted for, and placed into an escrow account until after the Commission approves the Company’s amended LTIIP.  In addition, because a levelized/annualized DSIC will result in PGW’s collecting money from customers to cover DSIC-eligible costs that it may not yet have incurred at the time the money is collected, we agree with the OCA that PGW must take measures to ensure that this money is not diverted to other purposes.  Therefore, we will require PGW to separately track and account for all DSIC proceeds and expenditures in a separate accounting mechanism, and to specifically designate all revenues collected through the DSIC for future DSIC-related spending, or refunds to customers, if necessary. 

		With regard to quarterly updates of the DSIC to minimize over or undercollections, we will require PGW to implement its proposed plan to adjust the DSIC percentage by October 1 if projected total billings and expenditures for the remainder of the year indicated that a material over or undercollection of plus or minus 2% is likely to occur.  However, we will also encourage PGW to make adjustments in earlier quarters if it is able to accurately determine that a material over or undercollection is likely to result by the end of the year.

		Finally, we will decline to require PGW to take measures to further promote its budget billing program.  The OCA provided no details to explain, specifically, what types of educational and promotional efforts it contemplates in this regard, and therefore, there is very little on the record to allow us to evaluate the merits of the OCA’s recommendation.  Moreover, there is nothing on the record to support a finding that PGW’s efforts to inform customers of its budget billing option are lacking.  We agree with the ALJs that the fact that a majority of PGW’s customers are not currently enrolled in budget billing does not automatically mean that the Company has failed to adequately inform and educate customers about the program.  Budget billing is optional for most customers, and a customer may decline to enroll in the program for any number of reasons.  As for concerns regarding PGW’s payment troubled customers, PGW’s witness Kenneth S. Dybalski offered testimony indicating that virtually all customers who are on payment agreements are required to enroll in budget billing.  Mr. Dybalski further testified that PGW’s customer assistance program also provides participants with a level of regularity in their monthly bills.  PGW St. 2-R at 9.  For these reasons, we decline to adopt the OCA’s recommendation.

		Consistent with the above discussion, we will grant, in part, and deny, in part, the OCA’s Exception No. 3, and adopt, in part, and reverse, in part, the ALJs’ recommendations on this issue.

Conclusion

Based on our review of the record, and consistent with the foregoing discussion we shall: (1) grant and/or deny, in full, or in part, the Exceptions filed by the Parties in this proceeding; (2) adopt the ALJs’ Recommended Decision, in part, and reverse it, in part; (3) grant PGW’s Petition, in part, and deny it in part, and sustain, in part, and dismiss, in part, the Formal Complaint filed by the Office of Consumer Advocate, at Docket No. C-2015-2504092.  Accordingly, we shall: (1) grant PGW’s request to waive the 5% DSIC cap and raise the cap to 7.5%, subject to the conditions set forth herein; (2) deny PGW’s request to raise the DSIC cap to 10% for reconciliation purposes; and (3) grant PWG’s request for a waiver of Section 1357(a)(1)(ii) of the Code to permit the Company to use an annual, levelized charge as the basis for establishing a DSIC, subject to the conditions set forth herein.  Consequently we shall order PGW to comply with the following directives:  (1) to file a tariff supplement containing the changes approved in this Opinion and Order to become effective on at least one day’s notice, for services rendered on or after January 1, 2016.  (2) to file an amended LTIIP, detailing its proposed accelerated main replacement program and how it plans to expend the additional DSIC revenues, within fifteen days of the date of entry date of this Opinion and Order; (3) to file with the Commission, and serve on all Parties to this proceeding, quarterly reports containing information regarding the Company’s training efforts, the qualifications and performance of the contractors it uses, updates on the condition of the three categories of mains being replaced, how leaks and broken mains are trending, and how those trends are explained; (4) to take measures to guarantee that the additional DSIC money is not comingled with any of the Company’s other funds during the pendency of its amended LTIIP, including closely tracking and separately accounting for all incremental DSIC revenues collected above the current 5% level and placing that money in an escrow account until the Commission approves the amended LTIIP; (5) to separately track and account for all DSIC proceeds and expenditures in a separate accounting mechanism and to specifically designate all revenues collected through the DSIC for future DSIC-related spending or refunds to customers, if necessary; and (6) to implement its proposed plan to adjust the DSIC percentage by October 1 of each year if projected total billings and expenditures for the remainder of the year indicated that a material over or undercollection of plus or minus 2% is likely to occur; THEREFORE, 

IT IS ORDERED:

1.	That the Exceptions filed by Philadelphia Gas Works on December 31, 2015, are granted, consistent with this Opinion and Order.

2.	That the Exceptions filed by the Office of Consumer Advocate on December 30, 2015, are granted, in part, and denied, in part, consistent with this Opinion and Order.

3.	That the Exceptions filed by the Philadelphia Industrial and Commercial Gas Users Group on December 30, 2015, are granted, in part, and denied, in part, consistent with this Opinion and Order.

4.	That the Recommended Decision of Administrative Law Judges Christopher P. Pell and Marta Guhl, issued on December 11, 2015, is adopted, in part, and reversed, in part, consistent with this Opinion and Order.

5.	That the Petition of Philadelphia Gas Works, as modified by the Stipulation between Philadelphia Gas Works and the Bureau of Investigation and Enforcement, is granted, in part, and denied, in part, consistent with this Opinion and Order.
6.	That the Formal Complaint filed by the Office of Consumer Advocate, at Docket No. C-2015-2504092, is sustained, in part, and dismissed, in part.

7.	That Philadelphia Gas Works shall file a tariff supplement containing the changes approved in this Opinion and Order to become effective on at least one (1) day’s notice, for services rendered on or after January 1, 2016.

8.	That, consistent with the discussion in this Opinion and Order, Philadelphia Gas Works is further ordered:

	a.	To file a Petition to Amend its Long Term Infrastructure Improvement Plan within fifteen (15) days of the date of entry of this Opinion and Order;
	
	b.	To file with the Commission, and serve on all Parties to this proceeding, quarterly reports containing information regarding Philadelphia Gas Works’ training efforts, the qualifications and performance of the contractors it uses, updates on the condition of the three categories of mains being replaced, how leaks and broken mains are trending, and how those trends are explained;

	c.	To take measures to ensure that the approved, additional distribution system improvement charge money is not comingled with any of Philadelphia Gas Work’s other funds during the pendency of its amended Long Term Infrastructure Improvement Plan, including closely tracking and accounting for all incremental distribution system improvement charge revenues collected above the current 5% level and placing that money in an escrow account until the Commission approves the amended Long Term Infrastructure Improvement Plan;

	d.	To separately track and account for all distribution system improvement charge proceeds and expenditures in a separate accounting mechanism and to specifically designate all revenues collected through the distribution system improvement charge for future distribution system improvement charge-related spending or refunds to customers; and

	e.	To implement the proposed plan to adjust the distribution system improvement charge percentage by October 1 of each year if projected total billings and expenditures for the remainder of the year indicated that a material over or undercollection of plus or minus 2% is likely to occur.

9.	That this proceeding be marked closed.



[image: ]BY THE COMMISSION,

	

Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED: January 28, 2016
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