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	v.								    
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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition for Reconsideration), filed by PECO Energy Company (PECO, Company, or Respondent) on September 18, 2015, seeking reconsideration of the Opinion and Order entered September 3, 2015 (September 2015 Order), relative to the above-captioned proceeding.  On November 3, 2015, Laura Sunstein Murphy filed an Amicus Curiae Brief in Opposition to PECO’s Petition for Reconsideration (Amicus Opposition Brief).  For the reasons set forth herein, we shall deny the Petition for Reconsideration.     

History of the Proceeding

On February 5, 2015, Susan Kreider (Ms. Kreider or the Complainant) filed a Formal Complaint against PECO objecting to the installation of a smart meter at her residence.  The Complainant alleged the following:  (1) the Respondent was threatening to terminate her service; (2) the Respondent would not respect her notice of self help or offer any alternative; (3) there were incorrect charges on her bill; and (4) the Respondent did not seem to be accepting her monthly readings.  The Complainant also alleged that she experienced specific “deleterious health symptoms” related to the smart meter after it was installed outside of her bedroom.  As relief, the Complainant requested permission to keep her analog meter until 2023 or to opt out of having a smart meter installed.
  
On March 10, 2015, the Respondent filed an Answer with New Matter and Preliminary Objections.  In its Answer, PECO denied the material allegations in the Complaint.  PECO averred that it was required to install Advanced Metering Infrastructure (AMI) meters for all of its current Automated Meter Reading (AMR) customers by the end of 2014 and that it had the right under its tariff to terminate service for failure of the customer to permit access to install the meter.  Answer at 3.  

In its New Matter, PECO averred that the Complainant requested to “opt out” of smart meter installation, but that an opt out is not an option under any controlling authority.  PECO stated that an opt out is not provided for under PECO’s smart meter installation plan[footnoteRef:1] that was approved by the Commission,[footnoteRef:2] under Act 129 of 2008 (Act 129) under which PECO’s smart meter plan was compelled, or under the Commission’s June 18, 2009 Order establishing standards for which each electric distribution company (EDC) with more than 100,000 customers must file smart meter technology procurement and installation plans.[footnoteRef:3]  New Matter at 4-5.     [1:  	See Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Smart Meter Plan).]  [2:  	See Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Order entered May 6, 2010) (PECO Smart Meter Plan Order).]  [3:  	See Smart Meter Procurement and Installation, Docket No. 
M-2009-2092655 (Implementation Order entered June 24, 2009) (Smart Meter Procurement and Installation Order).] 


	In its Preliminary Objections, PECO argued that the Complaint should be dismissed under 52 Pa. Code § 5.101(a)(4) for legal insufficiency.  PECO reiterated its position that its installation of smart meters was compelled by its Smart Meter Plan, the PECO Smart Meter Plan Order, the Commission’s Smart Meter Procurement and Installation Order, and Act 129, none of which allowed for a customer to opt out of smart meter installation.  Preliminary Objections at 6-8.  PECO also further addressed the fact that lack of action by the General Assembly on draft legislation to provide for an opt out underscored its position.  Id. at 8.  PECO cited numerous Commission Orders in which complaints against smart meter installation were dismissed upon preliminary objection.[footnoteRef:4]  Id. at 9-10.  Based on its averment that it has the right to terminate service to a customer who fails to permit access to Company property for purposes of installation or removal, PECO contended that the Complainant is subject to termination consistent with its tariff and that the Complainant is not entitled to relief under the law.  Id. at 11.   [4:  	See Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order entered January 24, 2013); Theresa Gavin v. PECO Energy Company, Docket No. C-2012-2325258 (Order entered January 24, 2013); Jeff Morgan v. PECO Energy Company, Docket No. C-2013-2356606 (Final Order entered July 23, 2013); Thomas McCarey v. PECO Energy Company, Docket No. C-2013-2354862 (Final Order entered September 26, 2013); Renney Thomas v. PECO Energy Company, Docket No. 
C-2012-2336225 (Final Order entered December 31, 2013); and Ellen Donnelly v. PECO Energy Company, Docket No. F-2013-2330663 (Final Order entered March 18, 2014).] 


	On March 30, 2015, the Complainant filed a letter Answer to the Preliminary Objections.  Among other things, the Complainant stated that she purchased an analog meter that was installed by a licensed electrician on August 26, 2014, to use in place of the smart meter PECO had installed outside of her bedroom due to the health issues she was experiencing as a result of the smart meter.  She indicated that she began to report her meter readings to PECO on a monthly basis.         	

By Order dated April 8, 2015 (April 2015 Order), ALJ David A. Salapa sustained, in part, and dismissed, in part, the Preliminary Objections.[footnoteRef:5]  ALJ Salapa determined that the allegations in the Complaint concerning smart meter installation and termination of service notices were dismissed for legal insufficiency on the basis that the law does not permit a customer to opt out of smart meter installation.  ALJ Salapa stated that Act 129 and the Commission’s Orders authorized the Respondent to develop and implement a smart meter procurement and installation plan, and that the Respondent did not violate any Statute, Regulation, or Order that the Commission has jurisdiction to administer by attempting to install a smart meter at the Complainant’s residence or by threatening termination for lack of access to the meter.  Additionally, ALJ Salapa concluded that the remaining allegations concerning incorrect charges and the failure of PECO to accept the Complainant’s meter readings would be scheduled for a hearing before an ALJ.  ALJ Salapa observed that these allegations directly implicated Statutes and Regulations that the Commission has jurisdiction to administer.  April 2015 Order at 5, 6, 7.         [5: 	 	ALJ Salapa was assigned as the motion judge by notice dated March 27, 2015.  ] 


By notice dated May 27, 2015, the presiding ALJ was changed to ALJ Darlene D. Heep, and the hearing was scheduled in Philadelphia in order to accommodate the Complainant’s request for an in-person hearing.  

By Prehearing Order dated June 3, 2015 (June 2015 Prehearing Order), ALJ Heep indicated that ALJ Salapa ruled that the issues related to the installation of a smart meter and termination of service notices in the Complaint were dismissed for legal insufficiency.  ALJ Heep then stated that Ms. Kreider has the burden of proving the remaining claims, which ALJ Heep indicated were the following:  

(1) that the Respondent was threatening to terminate her service or has already terminated her service;

(2) that the Respondent would not respect her notice of self-help or offer any alternative, including whether PECO has provided or is providing unreasonable service given Complainant’s allegations of “deleterious health symptoms” caused by the Smart Meter;

(3) that there are incorrect charges on her bill; and 

(4) that the Respondent did not seem to be accepting her monthly readings.                           
  
June 2015 Prehearing Order at 1.  

		In response to the June 2015 Prehearing Order, PECO filed a Motion in Limine on July 1, 2015.  In the Motion, PECO requested that the issues to be developed at hearing be limited to those pertaining to billing and the ability of PECO to accept the Complainant’s meter readings, consistent with ALJ Salapa’s April 2015 Order.  PECO’s Motion at 1.  Specifically, PECO asked for the exclusion of “testimony and evidence regarding the Smart Meter; health symptoms allegedly caused by the Smart Meter; radiation issues; claims of discrimination based on disability; or any other allegation concerning health and the Smart Meter.”  Id. at 3.  PECO stated that this matter has already been decided in ALJ Salapa’s April 2015 Order and is consistent with prior Commission decisions.  Id. 

		By Order dated July 23, 2015 (July 2015 Order), ALJ Heep granted, in part, and denied, in part, the Motion in Limine.  ALJ Heep ruled that the Complainant is precluded from introducing any evidence concerning whether a statutory provision, Regulation, or Order allows a customer to opt out of smart meter installation.  The ALJ denied the Motion regarding the following claims that the ALJ indicated would be addressed at an evidentiary hearing:              

	a.	that the Respondent was threatening to terminate her service or has already terminated her service;

	b.	that the Respondent would not respect her notice of self-help or offer any alternative, including whether the Respondent has provided or is providing unreasonable service given Complainant’s allegations of “deleterious health symptoms” caused by the Smart Meter;

	c.	that there are incorrect charges on her bill; and
 
	d.	that the Respondent did not seem to be accepting her monthly readings.
   
July 2015 Order at 1-2.  

On July 28, 2015, PECO filed a Petition for Interlocutory Review and Answer to Material Question (Petition for Interlocutory Review), as well as a Brief in Support of the Petition.  On August 7, 2015, counsel for Laura Sunstein Murphy filed an Amicus Curiae Brief in Opposition to the Petition for Interlocutory Review (Amicus Brief).[footnoteRef:6]   [6: 	 	As will be addressed in more detail below, Ms. Murphy is a complainant in another Commission proceeding pending at Docket No. C-2015-2475726. ] 


In its Petition for Interlocutory Review, PECO requested interlocutory Commission review and answer to the following material questions:  

(1)	Should Administrative Law Judge Darlene Davis 		Heep’s June 3, 2015 Pre-Hearing Order and July 23, 	2015 Order denying PECO’s Motion in Limine 	allowing Complainant’s claims of health effects and 	disability arising from the smart meter be revised 	because the Orders are inconsistent with the 	Commission’s previous Orders, Regulations and case 	law?  

	(2)	Should the question of whether PECO has 				provided or is providing unreasonable service 				given Complainant’s allegations of “deleterious 				health symptoms” caused by the Smart Meter 				be excluded from the hearing as well as any 				evidence, testimony or discussion to support 				this claim?
 
PECO requested that the Commission answer the material questions in the affirmative. Petition at 2.      

By Order dated July 29, 2015, ALJ Heep directed that the proceeding at Docket No. C-2015-2469655 be held in abeyance until the Commission acts on the Petition for Interlocutory Review at the instant Docket No. P-2015-2495064. 

In the September 2015 Order, the Commission answered the material questions presented by PECO in the negative and returned this matter to the Office of Administrative Law Judge.  

As previously noted, PECO filed the instant Petition for Reconsideration on September 18, 2015.  

By Order entered October 1, 2015, the Commission granted the Petition for Reconsideration, pending further review of, and consideration on, the merits.  

On October 15, 2015, Laura Sunstein Murphy, Amicus Curiae, filed a Motion for Leave to File an Answer to PECO’s Petition for Reconsideration.  On November 3, 2015, Ms. Murphy filed the Amicus Opposition Brief.         

Discussion

Legal Standards 

We note that any issue or argument that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 1982 Pa. PUC Lexis 4, *12-13:  

A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:  

	Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Id. at *13. 

September 2015 Order 

		In the September 2015 Order, we answered PECO’s material questions in the negative and returned the matter to the Office of Administrative Law Judge.  In response to the first material question, we found that ALJ Heep’s Orders did not appear to be inconsistent with the Commission’s prior Orders.  We stated that, in many prior cases, the complainants requested to opt out of smart meter installation and raised general claims that smart meters posed potential safety and fire hazards or health hazards.  September 2015 Order at 15.  We determined that the instant case was distinguishable from prior consumer complaint cases, because Ms. Kreider raised factual averments regarding the specific health effects she experienced after the smart meter was installed outside of her bedroom.  Specifically, we noted that Ms. Kreider averred that her current illness, diagnosed as a Vaccine Injury, a variant of Guillain-Barre Syndrome, makes her particularly susceptible to the signal from the smart meter and that, after the smart meter was installed outside her home, she “experienced new deleterious health symptoms, increasing in severity with time and exposure.”  Id. at 16.  We also noted that Ms. Kreider averred that her condition caused her to develop multiple chemical and environmental sensitivities, her immune system was compromised by exposure to the Electro Magnetic Field (EMF) radiation, and she noticed an elevation in her blood pressure and was not sleeping well after the installation of the smart meter.  We indicated that Ms. Kreider was able to provide medical documentation in support of her claims.  Id.      

		We concluded that this case is distinguishable from prior cases, because Ms. Kreider alleged material facts relating to a potential violation under Section 1501 of the Code for unsafe and/or unreasonable service about which she could personally testify and provide documentary evidence.  Id.  In view of our determination in Art Larson v. PECO Energy Company, Docket No. C-2014-2451754 (Order entered June 11, 2015) and the express language in Section 2807(f) of the Code, we determined that “the law does not prohibit us from considering or holding a hearing on issues related to the safety of smart meters, consistent with our statutory authority in Section 1501 of the Code, when a legally sufficient claim is present.”  September 2015 Order at 17.  We found that any other conclusion would be contrary to 1 Pa. C.S. § 1921, which provides that every statute shall be construed to give effect to all of its provisions.  September 2015 Order at 17.    

		In response to the second material question, we concluded that evidence relating to whether PECO was providing unreasonable service based on the Complainant’s claims should be permitted during the hearing, because the Commission has previously held hearings and permitted testimony based on similar allegations of unsafe or unreasonable service.  Id. (citing Marie Young v. National Fuel Gas Distribution Corp., Docket No. C-2008-2059233 (Final Order entered July 28, 2009);  Luke Kelley v. Pennsylvania Electric Company, Docket No. C-20066673 (Order entered May 1, 2008); Strickhouser v. Metropolitan Edison Company, Docket No. C-20077273 (Order entered December 20, 2007)).  Based on our prior decisions and the fact that the Complainant is appearing pro se, we found that providing Ms. Kreider with the opportunity to fully present her case was consistent with due process requirements and legal precedent.  September 2015 Order at 18 (citing Chester Water Authority v. Pa. PUC, 822 A.2d 146, 152 (Pa. Cmwlth. 2003); Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993)).  In reaching this determination, we stated that the Complainant would have the burden of proof during the proceeding to demonstrate, by a preponderance of the evidence, that PECO is responsible or accountable for the problem described in the Complaint.  September 2015 Order at 18.  We also stated that our decision to allow Ms. Kreider’s averments regarding health effects relating to the smart meter to be scheduled for hearing was “based on the specific allegations by the complainant under the circumstances in this case and [wa]s not intended to create the broad-reaching precedent that PECO allude[d] to in its Petition.”  Id. at 19.                

Petition for Reconsideration 

		In its Petition for Reconsideration, PECO avers that the Commission overlooked two important considerations in the September 2015 Order.  First, PECO states that the Commission previously determined that the universal deployment of AMI meters is reasonable and in the public interest, and this issue should not be re-examined at this point.  Petition for Reconsideration at 7, 8.  Specifically, PECO contends that the General Assembly and the Commission have concluded that AMI meters constitute safe and reasonable service under Section 1501 of the Code.  PECO indicates that the General Assembly found that it was “in the public interest” to implement the measures set forth in Act 129 and that the universal installation of AMI meters would enhance the “health, safety and prosperity” of Pennsylvania’s citizens through the “availability of adequate, reliable, affordable, efficient and environmentally sustainable electric service at the least cost.”  Petition for Reconsideration at 8 (citing H.B. 2200, 192d Gen. Assemb., Reg. Sess. (Pa. 2008)).  

		PECO also indicates that, in the Smart Meter Procurement and Installation Order, the Commission ordered universal smart meter deployment in accordance with a depreciation schedule not to exceed fifteen years.  According to PECO, the Commission determined that system-wide deployment was consistent with the utilities’ obligations under Section 1501 of the Code in Implementation of Act 129 of October 15, 2008; Default Service and Retail Electric Markets, Docket No. L-2009-2095604 (Order entered October 4, 2011) (Act 129 Implementation Order).  Petition for Reconsideration at 9.  PECO argues that, in approving the settlement relating to PECO’s Universal Deployment Plan, the Commission determined that PECO’s universal deployment of AMI meters was just, reasonable, and in the public interest.  Id. at 9-10 (citing Petition of PECO Energy Company for Approval of its Smart Meter Universal Deployment Plan, Docket No. 
M-2009-2123944 (Order entered August 15, 2013)).  PECO contends that the General Assembly and the Commission have already concluded that universal installation of AMI meters is in the public interest and an opt-out remedy is not available.  PECO believes that this case is distinguishable from the cases cited in the September 2015 Order which proceeded to a hearing, because those cases involved safety concerns related to the way in which otherwise safe equipment was installed or inspected.[footnoteRef:7]  PECO states that, in this case, the Complainant alleges that the equipment is inherently unsafe and should not be installed at all.  PECO Petition for Reconsideration at 10.  [7: 	 	PECO cites to Young v. National Fuel Gas Distribution Corp., supra; Kelley v. Pennsylvania Electric Company, supra; Strickhouser v. Metropolitan Edison Company, supra.                 ] 


		Furthermore, PECO avers that, in order to provide the Complainant with the relief she requests, the Company would be required to establish and maintain a parallel system of analog meters.  PECO argues that Act 129 does not permit such a parallel system, and neither the General Assembly nor the Commission has considered the logistics or cost impacts of such a system.  Id.  PECO states that any remedy allowing customers to opt out of system-wide AMI meter deployment must come from the General Assembly through an amendment to Act 129.  PECO continues that, because the law does not provide the relief that Ms. Kreider seeks, there is no purpose for holding a hearing regarding Ms. Kreider’s health claims.  PECO contends that a new hearing would be required for each case in which a consumer alleges adverse health effects following the installation of an AMI meter, and a hearing will be time-consuming and expensive and will not produce a meaningful result.  Id. at 11.  

		Second, PECO states that the September 2015 Order is inconsistent with Commission precedent dismissing claims based on specific health effects customers claim to have experienced after the installation of AMI meters.  PECO avers that the Commission has previously dismissed every claim grounded in the health effects of AMI meters or which requests to opt out of an AMI meter for other reasons, including privacy.  Id. at 12.  PECO also avers that, similar to Ms. Kreider’s claims in this case, the Commission’s prior Orders included factual averments regarding specific health effects that the complainants claimed were directly related to an AMI meter.  Id. at 13 (citing Paul v. PECO, Docket No. C-2015-2475355 (Initial Decision issued July 1, 2015);[footnoteRef:8] Smith v. PECO, Docket No. C-2014-2443198 (Final Order entered April 23, 2015); Hager v. PECO, Docket No. C-2014-2444961 (Final Order entered March 12, 2015); Gavin v. PECO, Docket No. C-2012-2325258 (Final Order entered January 24, 2012)).  PECO argues that the conclusion that Ms. Kreider’s claim is unique is not supported by a review of the existing cases.  Petition for Reconsideration at 13.   [8: 		Exceptions and Replies to Exceptions have been filed in this case, and it is pending before the Commission.   ] 


		PECO agrees with the Commission’s conclusion that none of the prior cases raised a potential violation of Section 1501 of the Code, but contends that this does not mean that the Commission and the General Assembly failed to reconcile Sections 1501 and 2807 of the Code.  PECO states that the Commission does not require pro se litigants to specifically plead that a claim is being made under Section 1501.  Additionally, PECO avers that, because the Commission and the General Assembly have stated many times that universal deployment of AMI meters is in the public interest and is reasonable, it is not plausible that the General Assembly and the Commission overlooked the Section 1501 requirement to provide “reasonable service and facilities.”  Petition for Reconsideration at 14.  PECO contends that the correct conclusion is that, within the Act 129 Implementation Order, the Commission already evaluated and reached the conclusion that its Act 129 Regulations are consistent with Section 1501.  Petition for Reconsideration at 15.  PECO believes that the inconsistency of the September 2015 Order is highlighted by the internal contradiction inherent in ALJ Heep’s June 2015 Prehearing Order and July 2015 Order.  PECO indicates that ALJ Heep’s determinations reflect that customers may not opt out of AMI installation, yet permit Ms. Kreider to introduce evidence that PECO is providing unreasonable service by failing to offer an AMI meter alternative.  For these reasons, PECO requests that the Commission reconsider the September 2015 Order, answer the material questions in the affirmative, and limit the hearing to the issues identified in ALJ Salapa’s April 2015 Order.  
                                                                               
Amicus Opposition Brief    

	Consideration of the Amicus Opposition Brief  

		Amicus Curiae, Ms. Murphy, is a complainant in Murphy v. PECO Energy Company, at Docket No. C-2015-2475726, a proceeding currently pending before the 


Commission.[footnoteRef:9]  As previously noted, Ms. Murphy filed a Motion for Leave to File an Answer to PECO’s Petition for Reconsideration (Motion) on October 15, 2015.  The Motion was filed pursuant to Section 5.103 of the Commission’s Regulations, 52 Pa. Code § 5.103, which permits a motion to be made in writing at any time.   [9: 	 	In her Amicus Brief, Ms. Murphy indicated that her complaint against PECO alleges that PECO’s automatic installation of smart meters that emit EMF radiation may constitute a violation of PECO’s duty to provide reasonable and safe service to her under Section 1501 of the Code, because she is disabled and uniquely susceptible to the harmful effects of EMF emissions.  Ms. Murphy stated that, while the instant case and the Murphy complaint proceeding differ, she has an interest in the instant case because PECO has asked the Commission to answer questions that may directly affect Ms. Murphy’s prosecution of her formal complaint.  Amicus Brief at 2. ] 


		In the Motion, Ms. Murphy states that she was not served with the 
September 2015 Order or PECO’s Petition for Reconsideration.[footnoteRef:10]  For this reason, Ms. Murphy explains that she was unable to respond to the Petition for Reconsideration within the ten-day time period set forth in 52 Pa. Code § 5.572(e).  Ms. Murphy avers that she has a substantial interest in the outcome of the subject matter of the Petition for Reconsideration because it will impact the prosecution of her complaint.  Motion at 3.  Ms. Murphy also avers that permitting her to file an Answer will assist the Commission in evaluating the positions of the Parties and reaching a fair adjudication.  Id. at 4.  [10: 	 	Based on our review of the Certificate of Service attached to PECO’s Petition for Reconsideration, it appears that Ms. Murphy was not served with the Petition for Reconsideration.  Accordingly, we will accept Ms. Murphy’s filings consistent with 
52 Pa. Code § 1.2(a) in order to secure a just, speedy, and inexpensive determination in this proceeding.   ] 


		On October 22, 2015, PECO filed an Answer to Ms. Murphy’s Motion.  In the Answer, PECO states that Ms. Murphy’s appearance in this proceeding should be limited to appearing as an amicus and, accordingly, she may file a second brief without


consent, consistent with 52 Pa. Code § 5.502(e).[footnoteRef:11]  PECO asserts that, as an amicus, Ms. Murphy is not a party to this proceeding and requests that the Commission issue an Ordering Paragraph stating that Ms. Murphy’s participation as an amicus does not confer party status upon her.  Answer at 4, 6.  PECO avers that, as an amicus, Ms. Murphy’s role is limited to filing briefs and she may not participate in any of the actions reserved for parties in this proceeding, including the filing of an answer to PECO’s Petition for Reconsideration.  Id. at 4, 5-6, 7.   [11: 	 	Section 5.502(e) provides as follows:  

(e) Filing of amicus curiae briefs. A person interested in the issues involved in a Commission proceeding, although not a party, may, without applying for leave to do so, file amicus curiae briefs in regard to those issues. Unless otherwise ordered, amicus curiae briefs shall be filed and served in the manner and number required and within the time allowed by this section, absent good cause.
] 

                       
		Since the filing of Ms. Murphy’s Motion and PECO’s Answer, Ms. Murphy has filed an Amicus Opposition Brief, instead of an Answer to PECO’s Petition for Reconsideration.  PECO does not dispute Ms. Murphy’s right to file such a Brief, consistent with 52 Pa. Code § 5.502(e).  We conclude that Ms. Murphy’s filing of an Amicus Opposition Brief is a proper filing under our Regulations and that this filing renders moot Ms. Murphy’s Motion requesting permission to file an Answer to PECO’s Petition for Reconsideration.  We will consider Ms. Murphy’s Amicus Opposition Brief similarly to the manner in which we considered Ms. Murphy’s Amicus Brief in the September 2015 Order.  While we will consider Ms. Murphy’s Amicus Opposition Brief, consistent with 52 Pa. Code § 5.502(e), we emphasize that Ms. Murphy is not a party to this proceeding and her Amicus Opposition Brief may not be dispositive of the issues in the Petition for Reconsideration before us.  We also emphasize that we are not prejudging or deciding any of the issues currently pending in the Murphy complaint proceeding at Docket No. C-2015-2475726.  Each of these cases before us will be decided individually based on the particular facts in each proceeding.  

	Ms. Murphy’s Position 	

		Ms. Murphy’s first argument is that PECO has failed to raise new or novel arguments that justify reconsideration of the September 2015 Order.  Ms. Murphy initially responds to PECO’s argument that the Commission overlooked Act 129’s mandate of smart meter implementation and prior determination that such implementation is reasonable and in the public interest.  Ms. Murphy states that the September 2015 Order cites to Act 129 repeatedly, and there is no indication in the Order that the mandate under Act 129 is being questioned or that the Commission is asking PECO to abandon its responsibilities under Act 129.  Ms. Murphy avers that the Commission’s decision to allow evidence of health effects to be presented at hearing is based on the Commission’s authority under Section 1501 of the Code related to the safety of smart meters.  Amicus Opposition Brief at 4.  Ms. Murphy next responds to PECO’s argument that the September 2015 Order is inconsistent with prior Commission decisions dismissing claims based on health effects experienced by customers after the installation of AMI meters.  Ms. Murphy indicates that this is not a new or novel argument, as PECO has argued throughout this case in its filings, including the Petition for Interlocutory Review, that the Commission has dismissed a number of cases on the basis that customers may not opt out of AMI meter installations.  Ms. Murphy notes that the Commission specifically distinguished the cases cited by PECO, because those cases did not allege violations of Section 1501.  Amicus Opposition Brief at 5.    

		Second, Ms. Murphy avers that the universal deployment of smart meters that make vulnerable customers sick cannot constitute safe and reasonable utility service.  Ms. Murphy states that, contrary to PECO’s contention that the General Assembly declared that the installation of smart meters is in the public interest, the legislature did not make a finding regarding whether smart meter emissions are harmful to vulnerable customers.  Ms. Murphy argues that a determination regarding the safety of smart meters can only be made after facts are presented and the Parties’ claims are examined during a hearing.  Ms. Murphy contends that holding a hearing on these issues will allow the Commission to make a definitive finding about whether PECO’s AMI meters are safe and whether the universal compulsory installation of these devices is consistent with Section 1501.  Ms. Murphy indicates that a hearing will also allow for a thorough review of evidence of health effects and medical indications.  Furthermore, Ms. Murphy asserts that the Commission has not made a finding that deploying a smart meter in accordance with Act 129 is safe and reasonable in every instance.  According to Ms. Murphy, the Commission has not had the opportunity to reconcile the mandate of Act 129 and the Commission’s obligation to ensure that utility devices are not harming customers in violation of Section 1501.  Amicus Opposition Brief at 6.  

		Ms. Murphy’s final argument is that a hearing is necessary in order for the Commission to determine whether PECO’s compulsory smart meter installation in a vulnerable customer’s home is safe and reasonable.  Ms. Murphy disagrees with PECO’s argument that the law does not permit the relief requested by Ms. Kreider.  Ms. Murphy argues that, in the cases relied upon by PECO, the complainants did not allege Section 1501 violations as Ms. Kreider has done.  Ms. Murphy avers that the Commission correctly distinguished the instant matter from prior consumer complaint cases, as Ms. Kreider raised factual averments regarding the health effects she has experienced after the smart meter was installed outside of her bedroom, and she can testify and provide documentary evidence regarding those health effects.  Id. at 7.  Ms. Murphy asserts that PECO’s general arguments that the Act 129 requirements are consistent with Section 1501 are tantamount to advocating that the Commission should abdicate its responsibility to ensure safe and reasonable service and ignore complaints about the adverse health effects of smart meters.  Ms. Murphy states that Section 1501 requires the Commission to investigate harmful conditions related to the installation of potentially dangerous utility equipment.  Further, Ms. Murphy indicates that Act 129 does not compel PECO to violate the safe service provisions of Section 1501 in order to accomplish the goals of the smart meter legislation.  Ms. Murphy contends that, if implementation of Act 129 leads a utility to render unsafe or unreasonable service, the Commission must decide what changes or accommodations the utility must make in order to comply with Section 1501.  Amicus Opposition Brief at 8.                                         
 
Disposition  

As stated above, Petitions for Reconsideration are governed by Duick, which consists of a two-step analysis.  First, we determine whether a party has offered new and novel arguments, or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous Order.  We will not reconsider our previous decision based on arguments that have already been considered.     The second step of the Duick analysis is to evaluate the new or novel argument, or overlooked consideration, in order to determine whether to modify our previous decision.  However, we will not necessarily modify our prior decision just because a party offers a new and novel argument, or identifies a consideration that was overlooked or not addressed by the Commission in its previous Order.  Based upon our evaluation of the record and the parties’ positions in each particular case, we will determine if there is a sufficient basis for us to exercise our discretion to amend or rescind a prior Order, in whole or in part.  

		In reviewing PECO’s Petition for Reconsideration, we find that PECO has raised some new arguments in response to our decision in the September 2015 Order.  In reaching our determination in the September 2015 Order, we considered and specifically addressed the language in Act 129 and our prior Orders relating to Act 129, as well as our prior Orders relating to customer complaints concerning smart meter installation.  Nevertheless, PECO has set forth some new issues regarding the reconciliation of Act 129 and Section 1501 of the Code.  While we find that PECO’s arguments do not warrant a modification or rescission of the September 2015 Order, in view of PECO’s Petition for Reconsideration and the number of customer complaint cases that have been filed concerning smart meter installation, we conclude that it is appropriate to clarify some aspects of our September 2015 Order.          

		Initially, we determine that PECO’s argument that the General Assembly and the Commission have reconciled Act 129 and Section 1501 in the context of smart meter installation complaint proceedings is inaccurate.  As we concluded in our September 2015 Order, the express language of Act 129 does not prohibit us from considering or holding a hearing on issues related to the safety of smart meters.  To ignore claims relating to the safety of smart meters would be an abdication of our duties and responsibilities under Section 1501 of the Code.  Any other conclusion would be contrary to 1 Pa. C.S. § 1921, which states that every statute shall be construed to give effect to all of its provisions.  Additionally, the portions of Act 129 and the Commission’s Orders that PECO relies on for its argument simply do not support PECO’s position.  The provisions of House Bill No. 2200 that PECO cites are general public policy findings and declarations that Act 129, as a whole, will promote the public interest by adopting energy efficiency and conservation measures.  PECO also cites to the Act 129 Implementation Order, which is the Final Rulemaking Order amending our Regulations to be consistent with the Act 129 requirements.  While we adopted the Regulations, consistent with our authority under Section 1501 and various other Code provisions, we did not address a utility’s obligations to a customer raising Section 1501 claims concerning smart meter installation.  Likewise, while we found that the settlement rates, terms, and conditions pertaining to PECO’s Smart Meter Universal Deployment Plan were reasonable and in the public interest, we did not address individual safety claims regarding smart meter installation in doing so.          

		Additionally, PECO continues to aver, as it has throughout this proceeding, that the Commission has previously dismissed, without a hearing, each claim related to the health effects of AMI meters or which requested to opt out of an AMI meter for other reasons, including privacy.  However, the Commission’s prior decisions regarding customer complaints concerning smart meter installation are not as uniform as PECO represents.  For instance, we conducted a hearing to address a complaint alleging that the smart meter was a potential fire hazard and a potential health hazard to the complainant’s pregnant wife in order to provide the complainant with an opportunity to be heard on the safety allegations.  See, Renney Thomas v. PECO Energy Company, supra.  More recently, in cases where complainants have alleged general safety and health concerns and potential fire hazards associated with smart meters, we have referred such cases to our Bureau of Investigation and Enforcement, consistent with our duty under Section 1501 of the Code to ensure the provision of safe and reliable service.  See, Louise Francis v. PECO Energy Company, Docket No. C-2014-2451351 (Order entered August 20, 2015); Art Larson v. PECO Energy Company, supra.  

		In cases involving smart meter installation, we have evaluated the specific allegations made by the complainant under the circumstances in each case and have reached a conclusion based on those particular circumstances.  As we continue to see an increase in the number of allegations concerning the health and safety hazards of smart meters, we find that it is appropriate to undertake a closer evaluation of these concerns.  Holding a hearing in this case, to address Ms. Kreider’s factual averments regarding the specific health effects she experienced after the smart meter was installed outside of her bedroom, will enable us to closely evaluate these claims based on a fully developed evidentiary record.

		Consistent with our legal duty to provide the parties appearing before us with the opportunity to be heard and to present their case, we have held hearings on similar issues concerning the alleged health effects of customers relating to utility equipment.  Following a ruling from the Commonwealth Court, we held several days of hearings to address whether customers would be adversely affected by PECO’s reconstruction of a transmission line given the customers’ allegations of increased risk of fires and the risk of EMFs from the line causing negative health effects, including cancer.  See, Letter of Notification of Philadelphia Electric Company Relative to the Reconstructing and Rebuilding of the Existing 138 kV Line to Operate as the Woodbourne-Heaton 230 kV Line in Montgomery and Bucks Counties, 1992 Pa. PUC Lexis 160.  See also, Young v. National Fuel Gas Distribution Corp., supra (considering testimony regarding the unsafe location of a gas meter inside a customer’s home and directing the company to relocate the meter pursuant to Section 1501 of the Code).  As we stated in our September 2015 Order, based on our prior decisions and the fact that the Complainant is appearing pro se, we find that providing the Complainant with the opportunity to fully present her case is consistent with due process requirements and legal precedent.  See, Chester Water Authority v. Pa. PUC, supra (when issues of material fact are raised, a hearing is required to protect due process concerns); Carlock v. The United Telephone Company of Pennsylvania, supra (holding that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint). 

Furthermore, for purposes of the hearing in this matter, we would like to make some clarifications to address PECO’s argument that Act 129 does not provide a remedy or relief for the Complainant in this case.  First, as we expressed in the September 2015 Order, while we find that the Complainant should have the opportunity to be heard on her averments regarding the “deleterious health symptoms” related to the smart meter, the Complainant will have the burden of proof during the proceeding to demonstrate, by a preponderance of the evidence, that PECO is responsible or accountable for the problem described in the Complaint.  66 Pa. C.S. § 332(a); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  In order to carry this burden of proof, the Complainant may be required to present evidence in the form of medical documentation and/or expert testimony.  The ALJ’s role in the proceeding will be to determine, based on the record in this particular case, whether there is sufficient evidence to support a finding that the Complainant was adversely affected by the smart meter or whether PECO’s use of a smart meter to measure this Complainant’s usage will constitute unsafe or unreasonable service in violation of Section 1501 under the circumstances in this case.  See, Letter of Notification of Philadelphia Electric Company, supra, at * 12-13 (stating that the ALJ’s role was to determine whether there was sufficient record evidence to support a finding that the petitioners would be adversely affected by the reconductoring of the transmission line at issue).  

PECO essentially argues that the Commission cannot grant the Complainant any conceivable remedy, and therefore, the Complainant should not receive a hearing.  In our view, this analysis puts the cart before the horse.  It only becomes necessary to reach a determination regarding the remedies available to the Complainant in this case if the ALJ finds, after a full evidentiary hearing, that the facts establish a violation of the Code, a Commission Order, or Regulation.  Given the state of the record at this point in the proceeding, we believe it is premature to conclude that the facts and the law absolutely preclude any possible remedy.[footnoteRef:12]  It may be possible, for example, for the Respondent to install the smart meter in a different location other than outside of the Complainant’s bedroom or to use a different type of smart meter at this Complainant’s home.  In any event, it is for the ALJ to determine what remedy to recommend, in the event that she finds a violation after a full evidentiary hearing.    [12: 	 	We note that ALJ Heep ruled that the Complainant was precluded from introducing evidence concerning whether a statutory provision, Regulation, or Order allows a customer to opt out of smart meter installation.  Therefore, remedies relating to this issue do not appear to be within the scope of the hearing in this case.   ] 


 
                                       		
Conclusion

For the reasons set forth above, we shall deny PECO’s Petition for Reconsideration and return this matter to the Office of Administrative Law Judge, consistent with the discussion in this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1.	That the Petition for Reconsideration, filed by PECO Energy Company on September 18, 2015, seeking reconsideration of the Opinion and Order entered September 3, 2015, is denied, consistent with this Opinion and Order.    

2.  	That this matter is returned to the Office of Administrative Law Judge for such proceedings as may be necessary.  

[bookmark: _GoBack][image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  January 28, 2016  

ORDER ENTERED:   January 28, 2016
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